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PREFACE 


This  volume  completes  the  thirty-second  year  of 
the  ■  "Insurance  Digest."  It  contains  754  cases,  to- 
gether with  citations  from  many  leading  articles  and 
references  to  annotations,  relating  to  insurance,  ap- 
pearing in  the  reports  and  law  periodicals  published 
during  the  year  ending  October  31,  1919.  The  cases 
are  classified  as  follows : 

Fire    152 

Life    184 

Fraternal    121 

Accident  and  Health 87 

Marine    18 

Miscellaneous 192 

The  cases  reported,  as  well  as  the  articles  and  an- 
notations, are  indexed  and  cross-indexed  under 
proper  headings  and  are  localized  by  reference  to  the 
state  in  which  the  particular  decision  was  made. 

I  express  my  obligation  to  Mr.  Russell  Conwell 
Fish,  of  the  Indianapolis  Bar,  for  assistance  in  the 
preparation  of  this  volume. 

GUILFORD  A.  DEITCH, 

Indianapolis,  Indiana,  May  15,  1920. 
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Pa Pennsylvania  Supreme  Court  Reports. 
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S.  D South  Daliota  Supreme  Court  Reports. 
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Vt Vermont  Supreme  Court  Reports. 
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Action  on  Policy — Scope  of  Risk — Pleading: 

If  there  be  any  variance  between  the  provisions  of  the 
policy  and  the  allegations  of  the  complaint  as  to  the  risk 
insured,  the  former  must  control. 

Same — Location  of  Risk — Continuing  Warranty: 

In  policies  upon  personal  property,  which,  from  its 
character  and  ordinary  use  is  Itept  continuously  in  one  place, 
as  a  stock  of  merchandise,  machinery  in  a  building,  house- 
hold furniture,  or  goods  stored,  the  location  of  the  property 
designated  in  the  policy  is  an  essential  element  of  the  risk 
and  usually  a  continuing  warranty. 

Same— Same — Same : 

Where  the  insured  property  is  of  such  character  that  its 
temporary  removal  is  necessarily  incident  to  its  use  and  en- 
joyment, such  use  will  be  presumed  to  have  been  in  con- 
templation of  the  parties  to  an  insurance  contract.  In  such 
case  the  location  in  the  policy  will  be  treated  as  merely 
designating  the  accustomed  place  of  deposit  and  if  the  prop- 
erty is  burned  while  tempoi;^rily  absent  from  the  customary 
place  the  insurance  company  will  be  held  liable. 

Same— Same — Sufficiency  of  Complaint: 

The  policy  covered  "on  grain,  hay,  seed,  fodder,  farming 
utensils,  buggies,  carriages,  light  harness  and  robes"  in  a 
designated  bam.  It  was  averred  in  the  complaint  "that  at 
the  time  of  the  issuance  of  said  policy  and  ever  afterwards, 
until  said  fire,  it  was  his  (plaintiff's)  custom  to  keep  his 
farming  utensils,  hay,  grain  or  other  personal  property,  or  a 
part  thereof,  on  his  mother's  said  farm  and  in  the  buildings 
thereon."  The  mother's  farm  was  across  the  road  from  the 
farm  described  in  the  policy  and  it  was  there  that  the  loss 
occurred,  ffeld,  That  while  the  articles  described  were  of 
such  a  character  that  recovery  might  be  had  if  they  were 
destroyed  away  from  their  customary  place  of  deposit,  where 
the  complaint  failed  to  allege  that  they  were  customarily 
kept  in  the  buildings  described  in  the  policy  either  at  the 
time  of  the  issuance  of  the  policy  or  at  any  time  prior  or  sub- 
sequent thereto,  no  cause  of  action  was  stated. 

[Judgment  for  company  below.    Here  affirmed  in  favor  of  com- 
pany.] 

Lesh  V.  Rock  Creek  Township  Farmers'  Mutual  Ins.  Co. 
(Ind.  App.) : 

120  Nortlieastern  Reporter  (November  5.  1918)  391. 

(1) 
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Foreign  Company — Service  of  Process — Agency  of  Insurance 
Commissioner: 

Upon  consenting  that  service  of  process  might  be  made 
upon  the  insurance  commissioner  the  company  thereby  made 
him  its  agent  for  that  purpose. 

Same— Venue^Motion  to  Transfer: 

The  contract  of  insurance  sued  on  was  made,  and  the  loss 
occurred  in  Clark  County,  Iowa.  The  company  was  organ- 
ized under  the  laws  of  New  Hampshire.  Action  was  com- 
menced in  Polk  County,  Iowa.  Held,  That  the  remedy  of  the 
company  was  to  move  for  a  transfer  to  the  proper  county 
for  trial. 

[Judgment  in  accordance  with  opinion.] 
New  Hampshire  Fire  Ins.  Co.  v.  Utter  back,  Dist.  Judge, 
et  al.  (la.  S.  C.) : 

169  Northwestern  Reporter  (November  8,  1918)  46. 

Loan  Contract — Acceptance — Facts  with  Reference  to  Insur. 

ance: 

Respondent,  agreeing  to  make  a  loan,  wrote  plaintiff  as 
follows:  "We  will  expect,  however,  to  write  at  least  one- 
half  of  the  fire  insurance  carried."  Plaintiff  answered:  "I 
agree  to  write  $20,000  insurance  through  your  office  upon 
expiration  of  present  policies.  Held,  That  the  letter  of  the 
respondent  was  not  an  unconditional  acceptance  of  the  ap- 
plication for  loan.  The  letter  included  the  requirement  that 
respondent  be  permitted  to  write  one-half  the  insurance 
while  the  plaintiff's  letter  permitted  the  writing  of  only 
120,000  and  this  to  be  done  at  the  expiration  of  the  exist- 
ing policies.  The  proposal  with  respect  to  the  insurance  was 
as  material  a  part  of  the  undertaking  on  the  part  of  the 
respondent  and  the  plaintiff  to  make  his  acceptance  binding 
and  prevent  a  withdrawal  was  as  much  obligated  to  accept 
unconditionally  that  part  of  the  proposition  as  he  was  any 
other  of  its  parts. 

Same — Same— Same— "Expect": 

The  word  "expect"  as  used  in  the  letter  is  to  be  construed 
as  denoting  demand,  rather  than  expectation. 

[Judgrment    against   plaintiff    below.      Here    affirmed    against 

plaintiff.] 
Sillman  v.  Spokane  Savings  and  Loan  Society   (Wash. 
S.  O.)  : 

175  Pacific  Reporter  (November  11,  1918)  296. 

Action  on  Policy — Change  of  Interest — Evidence  Considered: 
The  insured  testified  that  on  placing  a  mortgage  on  the 
property  she  went  to  see  the  agent  about  the  policy  to  get 
him  to  stamp  it  "or  sign  it."  She  says  he  told  her  to  write 
on  the  policy:  "In  case  of  fire  pay  with  interest  to  the  order 
of  the  Belfast  Savings  Bank."  This  was  done.  The  ageoit 
admits  her  call  but  denies  that  he  told  her  to  make  the 
endorsement  and  testified  that  he  told  her  he  had  no  author- 
ity to  do  so.    After  this  transaction  three  annual  premiums 
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were  paid  and  they  were  never  returned.  Held,  That  this 
evidence  sustained  the  hurden  of  proving  that  the  company 
had  notice  of  the  change  in  interest  arising  out  of  the  exe- 
cution of  the  mortgage. 

[Judsnnent  for  plaintiflT.] 

Grant  v.  Patrons'  Androscoggin  Mutual  Fire  Ins.  Co.  (Me. 
S.  J.C.): 

104  Atlantic  Reporter  (November  14.  1918)   625. 

Policy — Insurable  Interest — Waiver: 

One  cannot  insure  property  if  he  has  no  insurable  interest 
in  it,  and  insurance  taken  in  good  faith  on  property  belong- 
ing to  another  is  void,  even  though  the  company  had  full 
knowledge  of  the  facts  of  ownership;  the  doctrine  of  waiver 
cannot  apply. 

Same— Assignment — Rights  of  Assignee: 

If,  when  a  policy  of  insurance  Is  issued,  the  person  whom 
it  purports  to  insure  against  loss  has  previously  sold  and 
delivered  the  property  insured,  the  policy  is  void  in  his 
hands,  and  his  assignment  thereof  to  the  owner  of  the  prop- 
erty transferred  nothing. 

[Judsnnent   for   plaintiff  below.     Here   reversed   in   favor   of 
company.] 

Fireman's  Fund  Ins.  Co.  v.  Cox  (Okla.  S.  C): 

175  Pacific  Reporter  (November  18.  1918)    493. 

Policy — Risk — Severable  Contract: 

A  policy  insuring  a  building  and  personal  property  in  sepa- 
rate amounts  and  providing  that  "this  entire  policy  shall  be 
void  ♦  ♦  ♦  if  the  subject  of  insurance  be  personal  property 
and  be  or  become  encumbered  by  a  chattel  motrgage"  is  to 
be  given  the  effect  of  two  separate  contracts,  one  covering 
the  building  and  the  other  the  personal  property,  and  the 
fact  that  the  latter  was  encumbered  by  chattel  mortgage 
would  not  prevent  recovery  on  the  buildings. 

[Judgment  for  companies  below.     Here  reversed  against  com- 
panies.] 

Downey  v.  German  Alliance  Ins.  Co.  et  al.  (U.  S.  C.  C.  A., 
4th  Cir.) : 

252  Federal  Reporter   (November  21,  1918)    701. 

Policy — Gasoline  Clause — ^"Premises": 

The  policy  covered  "the  four  story  frame  slate  roof  build- 
ing occupied  as  a  hotel"  and  the  goods  therein.  In  an 
attached  rider,  marked  "dwelling  and  barn  form"  the  follow- 
ing clause  appeared:  "Not  to  exceed  50  gallons  of  gasoline 
♦  •  ♦  shall  be  kept  on  the  premises."  It  contained  a  fur- 
ther clause  that  "not  more  than  one  automobile  using  gaso- 
line shall  be  stored  or  kept  on  the  premises."  Held,  That 
the  word  "premises"  as  used  in  the  policy  referred  to  the 
hotel  building,  and  not  the  land,  and  the  fact  that  more  than 
100  gallons  of  gasoline  were  kept  on  the  ground,  about  200 
feet  distant  from  the  hotel  building,  would  not  prevent  re- 
covery. 
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Same — Same — Same: 

Furthermore,  the  fact  that  two  automobiles  were  kept  in 
a  bam  about  400  feet  distant  from  the  hotel  building  would 
not  prevent  recovery  since  the  clause  relating  to  the  keeping 
of  two  automobiles  on  the  premises  had  reference  to  the 
keeping  thereof  in  the  bam  on  the  premises  if  the  policy 
extended  to  cover  a  bam.  As  no  barn  was  insured  by  the 
policy  that  part  of  the  clause  was  inoperative  in  the  present 
case. 

Same-— Change  of  Possession — Levy: 

The  levy  by  a  sheriff  upon  the  building  insured  and  the 
goods  therein  did  not  constitute  such  a  change  of  possession 
as  avoided  the  policy. 

Same — Vaiue^Evldence: 

Where  the  plaintiff  offered  testimony  as  to  the  offers  he 
had  for  the  property  it  was  not  error  on  the  part  of  the 
court  to  receive  evidence  offered  by  the  defendant  as  to  the 
market  value  of  the  property. 

[Judgment  for  plalntiCC  below.     Here  affirmed  against  com- 
pany.] 

Bone  V.  Detroit  Natl.  Fire  Ins.  Co.  (Pa.  S.  C.)  : 

104  Atlantic  Reporter  (November  21,  1918)  742. 

Action  on  Policy — Perversion  of  Answers  by  Agent — Plead- 
ing: 

Where  the  company  pleaded  misrepresentations  in  the  ap- 
plication, the  plaintiff  could  not  prove  perversion  of  answers 
by  the  agent  where  no  reply  was  filed.  The  matter  sought 
to  be  proved  was  in  the  nature  of  an  estoppel  and  was  not 
available  where  not  pleaded. 

Same — Same — I  nstructlons : 

The  mere  fact  that  things  were  not  stated  would  be  no 
evidence  of  concealment.  An  instruction  was  given  to  the 
effect  that  concealment  meant  the  withholding  of  any  fact 
material  to  the  risk  which  the  insured  in  honesty  and  good 
faith  ought  to  have  communicated.  It  was  urged  that  the 
jury  should  have  instead  been  told  that  concealment  was 
the  suppression  of  any  material  fact  within  the  knowledge 
of  the  plaintiff  that  the  defendant  was  not  presumed  to  know 
or  had  no  means  of  knowing.  iffeJd,  That  there  was  no  sub- 
stantial difference  between  the  two. 

Policy — Ownership — Estoppel: 

T*he  alleged  representation  by  a  husband  that  he  owned 
the  property  insured  when  in  fact  it  was  owned  by  his  wife 
did  not  render  the  policy  void,  but  voidable,  and  when  the 
company  thereafter  became  informed  as  to  the  true  owner 
and  took  no  steps  to  cancel  the  policy  it  became  a  valid 
policy  in  favor  of  the  true  owner. 

Same — Same — ^"Foreclosure  of  Mortgage": 

Neither  the  existence  of  a  mortgage  nor  its  foreclosure  and 
sale  of  the  property  by  sheriff  had  the  effect  of  changing  the 
insured's  title  to  other  than  sole  ownership  of  the  property. . 
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Same^Mortgag^— Contract  Construed : 

By  the  terms  of  the  policy  it  was  to  be  void  if  the  subject 
of  insurance  be  or  become  encumbered  by  lien  or  otherwise 
created  by  voluntary  act  of  the  Insured  or  within  his  con- 
trol. Beldf  That  where  all  the  encumbrances  were  made 
by  those  of  whom  plaintiff  purchased  the  property  the  pro- 
yisian  of  the  policy  did  not  apply. 

Same— Same— Change  of  Interest: 

The  policy  provided  that  it  would  be  void  if  any  change 
other  than  by  death  of  the  insured,  whether  by  legal  pro- 
ceedings. Judgment  of  voluntary  act  of  the  insured,  took 
place  in  the  interest,  title,  possession  or  use  of  the  property, 
if  the  change  makes  the  risk  more  hazardous.  Held,  That 
though  the  hazard  may  have  been  increased  by  "legal  pro- 
ceedings" those  proceedings  worked  no  change  in  either  the 
"interest,  title,  possession  or  use  of  the  subject  of  insurance." 
Neither  of  these  was  afTected  by  mortgage.  Judgment  or  fore- 
closure or  sheriff's  sale.  They  could  not  be  affected  until 
sheriff's  deed  issued. 

Same — Other  Insurance— Evidence  Considered: 

That  another  party  who  was  interested  in  the  property 
by  reason  of  a  purchase  at  a  sheriff's  sale  obtained  insurance 
to  protect  itself  would  not  constitute  the  procurance  of  addi- 
tional insurance  within  the  meaning  of  the  policy. 

Same— Same— Measure  of  Recovery: 

It  was  insisted  that  the  court  erred  in  failing  to  charge 
the  Jury  that  if  they  found  for  plaintiff  they  should  deduct 
Che  insurance  procured  by  the  buyer  at  a  sheriff's  sale  made 
under  mortgage  foreclosure.  Held,  That  there  was  no  error: 
(1)  No  such  instruction  was  asked;  (2)  There  was  no  evi- 
dence that  the  buyer  had  collected  any  Insurance  or  could; 
(3)  No  such  relief  was  prayed. 

[Judgment  for  plaintiff  below.     Here   reversed   in   favor   of 
company.] 

Collins  et  al.  v.  Iowa  Manufacturers'  Ins.  Co.  (la.  S.  C.) : 

169    Northwestern    Reporter     (November    22,    1918) 
199. 

Policy — Waiver— Acts  of  Agent: 

Where  a  policy  of  Fire  Insurance  contains  no  provision  to 
the  contrary,  a  statement  by  the  insurer's  agent,  who  rep- 
resented it  in  receiving  the  application  for  insurance,  in  col- 
lecting the  premium,  and  in  issuing  the  policy,  made  to  the 
insured  within  the  time  to  which,  under  the  terms  of  the 
policy,  proofs  of  loss  were  required  to  be  made,  that  the  com- 
pany declined  or  refused  to  pay  the  loss,  will  amount  to  a 
waiver  of  such  proof. 

Same — Same-— Same: 

Where  the  policy  provides  that  "no  officer,  agent  or  other 
representative  of  this  company  shall  have  power  to  waive 
any  provision  or  condition  of  this  policy"  such  an  agent's 
notice  of  refusal  to  pay  the  loss  would  not  bind  the  company 
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as  a  waiver  on  its  behalf  of  the  contractual  duty  of  furnish- 
ing the  proofs  of  loss  called  for  by  the  policy.  If,  however, 
such  an  absolute  refusal  to  pay  be  made  by  such  an  author- 
ized agent  of  the  company,  as  had  authority  to  represent  it  in 
determining  whether  or  not  the  policy  should  be  paid  the 
rule  would  be  otherwise. 

Same — Same — Same : 

Where  a  policy  of  fire  insurance,  in  addition  to  the  stipula- 
tion quoted  above,  provides  also  that  the  insured  shall,  within 
a  named  period  after  the  fire,  furnish  to  the  insurer  certain 
specified  proofs  of  loss,  signed  and  sworn  to,  then  even  an 
agent  of  the  company  whose  duty  it  is  to  ascertain  and  de- 
termine its  liability  under  the  policy  has  no  authority  to 
dispense  with  such  proof  on  the  part  of  the  insured  by 
merely  entering  his  verbal  waiver  of  such  contractual  re- 
quirement. 

Same — Same — Same : 

While  the  mere  acts  of  furnishing  oral  information  to  such 
an  adjuster  as  to  the  fact  that  a  fire  had  occurred,  together 
with  a  written  list  or  memorandum  of  the  goods  alleged  to 
have  been  destroyed  by  the  fire,  would  not,  without  more, 
dispense  with  the  stipulations  of  the  policy  relative  to  proofs 
of  loss,  yet,  where  the  Insured  within  the  time  allowed,  in 
good  fs^th  endeavors  thus  to  comply  with  the  requirements  of 
the  policy  in  regard  to  proofs  of  loss,  by  giving  such  notice 
thereof,  ajid  furnishing  to  the  authorized  adjuster  of  the 
insurance  company  such  written  list  or  memorandum  of  the 
goods  alleged  to  have  been  destroyed,  and  the  company's 
agent  accepts  as  sufficient  such  oral  and  written  notice  as 
being  in  compliance  with  the  requirements  of  the  policy,  and 
the  company  makes  no  objection  thereto,  the  insurer  will 
be  estopped  from  denjrlng  lack  of  literal  compliance  with  the 
terms  of  the  policy  relative  to  such  proofs. 
Same— Other  Insurance^ Waiver — Notice: 

In  a  suit  upon  a  second  policy  of  insurance  which  con- 
tains the  following  provision,  viz.:  "This  entire  policy,  unless 
otherwise  provided  by  agreement  indorsed  hereon  or  added 
hereto,  shall  be  void  If  the  insured  now  has  or  shall  hereafter 
make  or  procure  any  other  contract  of  insurance,  whether 
valid  or  not,  on  property  covered  in  whole  or  in  part  by  this 
policy'' — in  order  that  the  defendant  company  should  be 
held  to  have  waived  such  provision  relative  to  the  issuance 
of  a  previous  policy,  there  must  have  been  actual  notice  to  ' 
the  company's  agent  at  the  time  he  wrote  the  second  policy, 
of  the  existence  of  the  previous  contract  of  insurance.  While 
actual  notice  to  such  an  agent  is  constructive  notice  to 
his  principal,  constructive  notice  to  such  agent  will  not  De 
held  to  be  constructive  notice  to  the  principal. 
Same — Same— Same : 

The  evidence  of  the  plaintiff  himself  having  disclosed  that 
he  had  previously  applied  for  a  policy  of  insurance  in  another 
company  and  paid  the  premium  therefor,  the  previous  con- 
tract of  insurance  became  consummated  upon  the  issuance 
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of  the  policy,  ^yen  though  it  still  remained  in  the  hands  of 
the  agent  and  the  plaintiff  did  not  in  fact  know  that  it  had 
been  actually  issued.  The  evidenee  which  in  this  case  could 
at  most  be  taken  as  constructive  notice  only  to  the  agent  of 
the  defendant  company,  who  issued  the  second  policy,  of 
the  existence  of  the  former  policy,  would  not  constitute 
notice  to  the  principal  and  operate  as  a  waiver  of  the  prior 
policy  on  its  part,  and  the  trial  judge  therefore  did  not  err  in 
granting  a  non-suit  In  defendant's  favor.  * 

(Judgment  for  company  below.     Here  afllrmed  in  favor  of 
compajiy.] 

Williams  v.  Atlas  Ins.  Co.  (Ga.  C.  A.) : 

97  Southeaatem  Reporter  (November  28,  1918)  91. 

Poiicy— Civil  Warfare— Contract  Construed: 

The  plaintiffs'  premises  in  Dublin  and  the  contents  thereof 
were  insured  by  a  policy  which  covered  loss  and  damage 
"directly  caused  by  war,  bombardment,  military  or  usurped 
power,  or  by  aerial  craft  (hostile  or  otherwise)  ♦  ♦  ♦  and 
fire  ♦  ♦  ♦  directly  caused  by  any  of  the  foregoing 
whether  origination  on  the  premises  insured  or  elsewhere." 
The  policy  contained  a  proviso  that  no  claim  was  to  attach 
for  "destruction  by  the  Government  of  the  country  in  which 
the  property  is  situated."  During  the  currency  of  the 
policy  certain  persons,  styling  themselves  a  Provisional 
Government,  proclaimed  an  Irish  Republic  and  occupied  with 
armed  forces  the  General  Post  Office  and  other  public  build- 
ings in  Dublin.  The  General  Post  Office  was  bombarded 
by  the  military  forces  of  the  Crown  with  shell,  and  as  a 
result  it  caught  fire.  The  conflagration  spread  and  de- 
stroyed the  plaintiffs'  premises  and  their  contents.  In  an 
action  on  the  policy:  Held,  That  the  plaintiffs'  loss  was 
caused,  not  by  a  mere  riot  or  civil  commotion,  but  by  civil 
strife  amounting  to  warfare;  that  the  policy  covered  loss 
from  fire  caused  by  a  bombardment  carried  on  by  the  forces 
of  the  Crown;  that  the  proviso  only  applied  to  the  inten- 
tional destruction  of  property  by  the  Government;  and  that 
the  plaintiffs'  loss  was,  therefore,  recoverable  under  the 
policy. 

[Judgment  for  plaintiffs.] 

Curtis  &  Sons  v.  Mathews  (K.  B.  Dlv.) : 

[19181    2    K.    B.    The    Law    Reports    (December    4) 
825. 

Policy — Cancellation — ^Tender: 

Notice  of  cancellation  is  ineffective  where  no  return  or 
tender  of  the  unearned  portion  of  the  premium  is  made. 

Same-— Rule  of  Construction: 

Contracts  of  insurance,  if  uncertain,  will  be  construed 
favorably  to  the  Insured. 

SUndard   Policy — Judicial   Construction   by  State   Courte — 
Binding  Effect  upon  Federal  Court: 

The  New  York  standard  policy  is  merely  a  transcript  of 
the  statute  of  that  state  and  the  decision  of  the  higher 
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court  of  the  state  should  control  in  its  construction,  under 
the  well  known  rule  that  the  construction  placed  upon  a 
local  statute  by  the  courts  of  the  state  is  binding  upon  the 
federal  courts. 

Same — Cancellation — Form  of  Notice: 

No  particular  form  of  notice  is  required  to  effect  cancella- 
tion; still  it  must  be  shown  either  that  the  insured  has  actual 
notice  of  the  Insurer's  intentiooi  to  cancel  or  that  such  in- 
teiition  has  been  so  expressed  as  to  give  notice  to  an  ordinary 
man  in  the  exercise  of  ordinary  care. 

dame— Same^Recitals  in  Draft  Covering  Loss: 

A  draft  and  receipt  on  account  of  a  loss  forwarded  to  in- 
sured and  accepted  and  signed  by  him,  containing  an  ac- 
knowledgement of  cancellation  of  the  policy  was  not  such  a 
notice  of  concellation  as  would  terminate  liability  under  the 
policy. 

Same — Same— Same: 

In  accepting  the  draft  and  signing  the  receipt,  containing 
clauses  canceling  the  policy,  without  reading  them,  the 
insured  was  bound  by  their  contents,  in  so  far,  but  in  so  far 
only,  as  such  contents  were  in  the  nature  of  a  draft  or  receipt 
and  not  by  the  stipulations  for  cancellation  which  were 
wholly  outside  the  ordinary  scope  of  such  instruments. 
[Juds:ment  for  plaintifC] 

Grant  Laimber  Co.  v.  North  River  Ins.  Co.  (U.  S.  D.  C, 
la;): 

253  Federal  Reporter  (December  5,  1918)   88. 

Policy — Premium — Forfeiture: 

A  provision  in  a  fire  insurance  policy  "that,  in  case  ainy 
portion  of  the  assured's  premium  contract  Is  not  paid  when 
due,  this  policy  shall  lapse,  and  the  same  shall  be  sus- 
spended,  inoperative,  and  of  no  force  or  effect  so  long  as  any 
portion  thereof  remains  past  due  and  unpaid,"  is  valid  and 
may  be  enforced  by  the  insurer. 

Same— Same — Evidence  Considered: 

A  bank  which  holds  a  premium  note  for  collection  is  the 
agent  for  that  purpose  of  the  insurance  company,  and  the 
agreement  of  the  bank  with  the  maker  of  the  note  to  pay  the 
note  out  of  the  special  deposit  of  the  maker  amounts  to  pay- 
ment by  the  maker.  The  fact  that  the  cashier  of  the  benk 
failed  to  cancel  the  note  and  remit  the  money  would  not 
tend  to  contradict  the  direct  evidence  of  the  maker  that  the 
cashier  had  informed  him  before  the  fire  that  the  note  had 
been  paid  in  accordance  with  the  arrangement. 

Same — Penalty — SUtute : 

Chap.  234  Laws  Neb.  1913  requiring  courts,  ''upon  render- 
ing Judgment  against  company  or  person  in  an  action  upon 
any  policy  of  life,  accident,  indemnity,  sickness,  guaranty  or 
other  insurance  of  a  similar  nature,  to  allow  the  plaintiff  a 
reasonable  sum  as  an  attorney's  fee'  applies  to  fire  insurance 
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policies.    It  follows  that  the  trial  court  erred  in  refusing  to 
tax  an  attorney's  fee. 

[Judgment  for  plaintiff  below.    Here  affirmed  in  part  and  re- 
versed in  part  aa  against  comi>any.] 
Belk  ▼.  Capitol  Fire  Ins.  Co.  (Neb.  S.  C.) : 

169  Northwestern  Reporter  (December  6,  1918)  262. 

Policy — Proof  of  Loss— Promise  of  Agent: 

Insured  cannot  excuse  his  lack  of  compliance  with  the 
covenant  as  to  furnishing  proofs  of  loss  within  the  period 
fixed  by  the  policy  by  setting  up  a  verbal  promise  made  by 
the  local  agent  to  the  effect  that  he  would  do  whatever  was 
necessary  and  that  the  insured  need  do  nothing. 

[Motion  for  Judgment  notwithstanding  verdict  is  granted  in 
favor  of  company.] 

Primo  Y.  Safety  Mutual  Fire  Ins.  Co.  (Northampton  Co. 
C.  P.): 

75  The  Legal  Intelligencer   (December  6,  1918)   752. 

Action  on  Policy — ^Agency — Evidence  Considered: 

There  was  evidence  that  the  defendant  company  had  recog- 
nized C  and  F  as  its  agents  in  certain  correspondence  after 
the  risk  had  been  accepted.  In  one  letter  they  were  spoken 
of  as  agents  of  the  defendant  The  policy  was  signed  by 
them  as  defendant's  agents.  Upon  this  policy  the  defend- 
ant afterwards  made  a  pariial  settlement.  Held,  That  this 
evidence  was  strong  proof  that  they  were  acting  as  agents 
of  defendant. 

Same— Reformation — Evidence  Considered : 

The  agents  of  the  defendant  were  requested  "tq  replace*' 
a  policy  in  another  company.  The  policy  of  such  other  com- 
pany was  in  the  hands  of  such  agents  at  the  time.  It  had 
orig^ally  contained  a  pro  rata  clause  but  had  been  amended 
so  as  to  eliminate  such  clause.  The  agents  had  knowledge 
that  the  insurance  sought  was  to  replace  the  policy  of 
another  company  and  their  bill  for  premiums  was  upon  the 
basis  of  absolute  liability  and  not  of  pro  rata  liability.  Held, 
That  the  finding  of  the  court  that  both  parties  intended  to 
create  a  full  liability,  instead  of  a  pro  rata  liability  was  sup- 
ported by  abundant  evidence,  and  that  the  plaintiffs  were  en- 
titled to  reformation  of  the  policy  so  as  to  eliminate  the 
pro  rata  clause. 

[Judgment  for  plaintiff  below.     Here  affirmed  against  com- 
pany.] 

Coe  V.  London  and  Lancashire  Fire  Ins.  Co.,  Ltd.  (N.  Y., 
App.  Div.) : 

172  New  York  Supplement  (December  9.  1918)   435. 

Action  on  Policy — Settlement — Evidence  Considered: 

The  evidence  showed  that  the  company  refused  to  pay  the 
loss  and  after  certain  negotiations  wrote  insured  offering 
1325  less  certain  assessments.  Insured  replied,  declining  the 
proposition  but  offered  to  accept  |325  if  the  company  would 
give  a  receipt  for  the  unpaid  assessments.     Subsequently, 
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Insured  followed  this  with  another  letter  that  he  had  turned 
the  matter  over  to  his  attorney  and  that  the  company  could 
settle  with  him.  Immediately  on  receipt  of  this  letter  the 
company  withdrew  whatever  proposition  for  settlement  had 
been  made.  The  attorney  testified  as  to  an  oral  acceptance 
by  him  of  the  proposition.  He  fixed  the  time  as  September 
20.  iHeld^  That  the  evidence  was  insufficient  to  show  a 
settlement;  that  if  the  attorney's  testimony  was  true  the 
insured's  letter  at  a  subsequent  day  was  a  repudiation  of 
the  attorney's  acceptance  and  left  the  company  at  liberty  to 
withdraw  its  proposition. 

[Judgment  for  plaintiff  below.     Here   reversed   in   favor  of 
company.] 

Wells  et  al.  v.  Tompkins  County  Co-operative  Fire  Ins. 
Co.  (N.  Y.,  App.  Div.) : 

172  New  York  Supplement   (December  9,  1918)   490. 

Policy— Agreement   of  Agent  to   Renew— Validity — Law   of 

Contract: 

The  property  in  question  was  situated  in  Oklahoma.  The 
agents  involved  resided  in  Oklahoma  and  possessed  no  au- 
thority outside  of  that  state.  All  negotiations  with  them  oc- 
curred in  Oklahoma.  The  policy  was  in  the  Oklahoma 
standard  form.  M^ld,  That  the  State  of  Oklahoma  was  the 
place  of  the  contract  and  the  law  of  that  state  controlled; 
that  the  decisions  of  the  courts  of  the  State  of  Oklahoma 
being  to  the  effect  that  an  agreement  of  an  agent  to  renew 
a  policy  on  its  expiration  was  not  binding,  and  the  plaintiff's 
cause  of  action  depending  upon  such  an  agreement,  there 
could  be  no  recovery. 

[Judgment  for  company  below.     Here  affirmed  in  favor   of 
company.] 

Gallagher  v.  Liverpool  &  London  &  Globe  Ins.  Co.  (Tex. 
C.C.A.): 

206  Southwestern  Reporter  (December  11,  1918)  212. 

Policy — W«Ivcr — Authority  of  Agent: 

The  secretary  of  the  company  who  was  acting  in  its  be- 
half and  as  its  agent  in  investigating  and  adjusting  a  loss 
had  power  to  waive  a  breach  of  the  condition  of  the  policy 
as  to  the  sale  of  the  property. 

Same— Misleading  Conduct — Estoppel: 

If  the  conduct  and  declarations  of  the  company  are  of  such 
character  as  to  Justify  a  belief  that  a  waiver  was  intended 
and  the  insured,  acting  upon  this  belief,  is  induced  to  incur 
trouble  and  expense  and  is  subjected  to  delay  to  his  injury 
and  prejudice  it  will  be  estopped  from  insisting  on  a  for- 
feiture. 

Same — Same— Same: 

A  course  of  dealing  on  the  part  of  the  company  carried  on 
over  a  period  of  six  months,  involving  many  interviews,  much 
correspondence  and  preparation  of  proof  of  loss,  and  the  ad- 
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Justing  of  the  amount  will  estop  the  company  from  insisting 
on  a  forfeiture  for  an  alleged  sale  of  property  without  its 
consent 

[Judgment  for  plaintiff  below.     Here  affirmed  against  com- 
pany.] 
Maxwell  ▼.  Dirigo  Mutual  Fire  Ins.  Co.  (Me.  S.  J.  C.) : 
104  Atlantic  Reporter   (December  12,   1918)   813. 

Policy — ^Terms  of  Contract — Standard  Policy  Law: 

Any  proYision  in  a  policy  of  fire  insurance  written  since 
the  25th  day  of  March,  1909,  that  is  in  conflict  with  the  pro- 
vision of  the  standard  form  of  policy  of  this  state,  provided 
by  Act  March  25,  1909,  and  of  Sec.  3482,  Rev.  Laws  Okla. 
1910,  will  not  be  enforced. 

Same— Measure  of  Recovery — Question  for  Jury: 

When,  in  an  action  upon  a  policy  of  insurance  in  the  sum 
of  13,000,  for  the  destruction  of  an  automobile  by  fire,  the 
evidence  is  in  conflict  as  to  the  value  of  the  automobile  de- 
stroyed, it  was  reversible  error  for  the  court  to  instruct 
the  Jury  that,  if  they  found  for  the  plaintiff,  they  must  find 
for  the  face  value  of  the  policy. 

Same— Same — Statute : 

A  policy  of  fire  insurance  on  property  in  this  state,  written 
since  the  25th  day  of  March,  1909,  cannot  liquidate  the  dam- 
ages suffered  by  the  amount  stated  in  the  policy,  as  the  meas- 
ure of  recovery  is  the  actual  value  of  the  property  destroyed. 

[Judgment  for  plaintiff  below.     Here  reversed   in   favor   of 
company.] 

Palatine  Ins.  Co.  v.  Commerce  Trust  Co.  (Okla.  S.  C.) : 

176  Pacific  Reporter   (December  16,   1918)   930. 

Principal  and  Agent — Dual  Agency: 

An  agent  may  not,  in  the  same  transaction,  be  at  the  same 
time  the  agent  of  two  parties  whose  interests  may  confiict 
and  if  an  agent  of  a  party,  without  his  knowledge  or  consent, 
undertakes  service  for  another  which  may  conflict  with  the 
service  of  his  original  principal  the  undertaking  will  not  bind 
the  principal.  Under  such  rule  the  attempt  of  a  property 
owner  to  make  an  insurance  agent  his  agent  for  keeping  the 
property  insured  will  not  be  binding  on  the  insurance  com- 
pany. 
Parol  Contract — Statute  of  Frauds: 

A  parol  agreement  to  renew  a  three-year-term  policy  upon 
its  expiration  was  unenforceable  under  the  statute  of 
frauds  providing  that  no  action  shall  be  brought  "upon  any 
agreement  which  is  not  to  be  performed  within  the  space  of 
one  year  from  the  making  thereof"  unless  the  promissory 
agreement  is  in  writing  and  signed  by  the  party  to  be 
charged. 
Parol  Agreement  to  Renew  Policy — Liability  of  Company: 

A  parol  agreement  on  the  part  of  an  agent  to  renew  a 
policy  would  not  be  binding  on  his  company  in  the  absence 
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of  a  showing  that  he  was  authorized  to  make  such  an  agree- 
ment on  its  behalf.  If  there  was  such  an  agreement  and  a 
breach  thereof  the  liability  would  be  as  against  the  agent 
and  not  his  company. 

[Judgment  tor   plaintiff  below.     Here   reversed   in   favor   of 
company.] 

Aetna  Insurance  Co.  v.  Richey  (Tex.  C.  C.  A.) : 

206  Southwestern  Reporter  (December  18,  1918)  383. 

Policy — Appraisement — Waiver: 

The  clause  of  the  policy  as  to  appraisers  was  for  the  bene- 
fit of  the  company  and  any  attempt  on  its  part  to  act 
oppressively  or  in  bad  faith  in  connection  therewith  would 
be  a  waiver  of  the  benefit.  Where  the  company  demanded 
an  appraisement  and  named  an  interested  appraiser  and  the 
insured  thereupon  appointed  an  appraiser  interested  in  his 
behalf,  and  upon  objection  of  the  company  the  insured  offered 
to  name  another  appraiser  if  it  would  name  another  ap- 
praiser, which  it  refused  to  do,  there  was  waiver  of  the  clause 
in  question. 

[Judgment  for  plaintiff  below.     Here  affirmed  against  com-  ■ 
pany.] 

Delaware  Underwriters  et  al.  v.  Brock  (Tex.  C.  C.  A.): 

206  Southwestern  Reporter   (December  18.   1918)   377. 

Policy — Mortgage  Clause— Construction: 

The  policy,  in  the  Maine  standard  form,  provided  that  no 
act  of  the  insured  should  affect  the  rights  of  a  mortgagee 
Held,  That  notwithstanding  the  policy  was  rendered  void 
as  to  the  insured  because  of  non-occupancy  the  mortgagee's 
rights  under  the  policy  remained  valid  and  enforceable  pro- 
vided the  mortgage  remained  unpaid  at  the  date  of  the  loss. 

Prosecution  for  Wilful  Burning  of  Property — Policy  Void  as 

to  Insured  but  Valid  as  to  Mortgagee: 

Prosecution  for  wilfully  burning  a  building  with  intent  to 
defraud  an  insurer  would  lie  as  against  the  insured  who  in- 
tentionally burned  his  building  notwithstanding  the  policy 
was  void  as  to  him  because  of  non-occupancy,  where  the 
policy  was  payable  to  a  mortgagee  but  contained  a  clause 
to  the  effect  that  no  act  of  the  insured  should  render  it  in- 
valid as  to  the  mortgagee. 

[Cause  remanded  for  further  proceedings  in  accordance  with 
opinion.] 

State  ▼.  McDonald  et  al.  (Me.  S.  J.  O.) : 

104  Atlantic  Reporter  (December  19.  1918)  849. 

Action  on  Policy — Defenses — ^Waiver: 

The  failure  of  an  insurance  company  to  set  up  certain 
defenses  in  a  suit  In  chancery,  which  was  subsequently 
dismissed  without  prejudice,  would  not  prevent  it  from  set- 
ting up  such  defenses  in  subsequent  action  at  law  on  the 
policy  if  such  failure  on  its  part  did  not  prejudice  the  plain- 
tiff. 
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Poiicy-^lroiwSafe  Clause— Validity: 

The  iron-safe  clause  is  a  valid  and  binding  part  of  a  can- 
tract 
Same— Sam« — Divisibility  of  Contract: 

A  policy  insuring  separate  items  in  separate  amounts  is 
divisible  and  failure  to  comply  with  the  iron-safe  clause 
would  be  cause  for  forfeiture  as  to  such  items  only  to  which 
it  applied. 
Same— Measure  of  Recovery — Question  for  Jury: 

Where  the  total  loss  on  boilers  far  exceeds  the  sum  in- 
sured, the  fact  that  such  boilers  still  had  some  value  as  sal- 
vage woul()  not  require  the  submission  of  the  question  of  loss 
to  the  Jury. 

Same— Over.lnsurance— Validity  of  Defense: 

The  defense  of  over-insurance  is  a  valid  one. 
Same— Meeting  of  Minds: 

To  constitute  an  insurance  contract  the  minds  of  the 
parties  must  meet  as  to  the  terms  of  the  contract. 

Same— Prepayment  of  Premium — Delivery: 

It  is  not  essential  that  the  premiums  on  policies  be  paid  to 
make  them  effective  or  that  the  policy  be  actually  delivered 
to  the  insured. 

Same— Completion  of  Contract: 

The  contract  of  insurance  must  have  been  consummated 
before  the  fire  in  order  to  make  it  effective. 

Same— Over-Insurance — Evidence  Considered : 

Where  policies  were  applied  for  upon  condition  that  the 
other  companies  on  the  risk  would  assent,  the  mere  fact 
that  an  officer  of  the  applicant  offered  to  pay  the  premium 
after  a  loss  and  made  claim  against  the  company  would  not 
estop  it  to  deny  the  contract  of  insurance  where  it  afterwards 
developed  that  the  consent  of  the  other  insurance  companies 
had  not  been  obtained. 

Same — Same— Same— Pleading : 

The  policy  permitted  concurrent  insurance  only  to  a  lim- 
ited amount.  It  was  contended  by  plaintiff  that  any  testi- 
mony as  to  the  consent  of  the  company  to  additional  insur- 
ance was  inadmissible  because  it  had  not  affirmatively 
pleaded  a  waiver  of  the  provision  of  the  policy.  The  defend- 
ant, however,  alleged  that  this  was  over-insurance  issued 
without  his  consent.  The  replication  to  this  plea  put  this  fact 
in  issue.  Held,  That  it  was  unnecessary  for  the  defendant 
to  affirmatively  plead  the  waiver. 

Same— Limitation  of  Action — Waiver: 

Before  the  expiration  of  the  year  within  which  action  on 
the  policy,  by  its  terms,  might  have  been  brought,  the  insur 
ance  companies  filed  a  bill  for  cancellation  of  the  polic.v 
which  suit  was  pending  for  over  a  year.    Held,  That  by  thls- 
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conduct  the  provision  of  the  policy  limiting  the  time  of  action 

was  waived. 

Same — Mortgage  Clause— Statute: 

Sec.  2596  Miss.  Code  1906  providing  that  no  policy  shall  be 
invalidated  as  to  the  mortgagee  to  whom  the  insurance  was 
payable  by  ainy  act  of  the  owner  or  mortgagor  applies  as  well 
to  insurance  taken  out  by  the  grantor  in  a  deed  of  trust. 

Same — Same — Same : 

By  attaching  the  loss  payable  clause  in  favor  of  the  mort- 
gagee, Sec.  2596  Miss.  Code  1906  became  automatically  a 
part  of  the  contract.  Consequently,  none  of  the  defenses 
arising  out  of  the  acts  and  neglect  of  the  insured  were  avail- 
able as  against  the  mortgagee. 

Same— Same— Measure  of  Recovery: 

The  mortgagee  or  trustee  is  entitled  to  recover  only  on 
those  items  of  an  insurance  policy  in  which  he,  as  such,  has 
an  insurable  interest. 

Same— ''Buildinigs" — Machinery: 

Machinery  attached  to  buildings,  including  boiler  and 
foundation,  are  to  be  considered  as  part  of  the  buildings. 

Same — Mortgage  Clause— Statute  Construed: 

Sec.  2592  Miss.  Code  1906  is  applicable  to  a  trustee  or  mort- 
gagee so  that  where  there  has  been  a  total  loss  of  real  prop- 
erty or  buildings  the  provisions  of  Sec.  2596  relating  to  the 
apportionment  of  loss  between  insurance  companies  can  not 
apply.  , 

[Judgment  for  plaintiffs  below.    Here  affirmed  as  to  trustee 
and  reversed  as  to  Lumber  Company.] 

Scottish  Union  &  National  Ins.  Co.  v.  Warren  Gee  Lum- 
ber Co.  et  al.  (Miss.  S.  C.) : 

90  Southern  Reporter   (December  21,  1918)   9. 

Policy — Removal — ^Promise  of  Agent  to  Endorse  Consent: 

Where  the  policy  covered  certain  household  furniture 
only  while  at  the  designated  location  and  prohibited  any 
waiver  by  any  officer  or  agent  except  such  as  might  be  en- 
dorsed thereon  in  writing,  the  agent  representing  the  com- 
pany when  the  policy  was  issued  had  no  power  to  bind  the 
company  by  subsequently  giving  parol  permission  for  re- 
moval of  the  property;  nor  would  the  mere  promise  of  such 
an  agent,  while  in  possession  of  the  policy,  that  he  would 
thereafter  endorse  the  removal  thereon,  be  sufficiei^t  of  itself 
to  change  the  rule,  where  it  also  appeared  that  such  promise 
was  not  effectuated,  and  that  no  consent  was  in  fact  ever 
written  upon  the  policy  or  attached  thereto  as  required  by  its 
terms. 

[Judgment  for  company   below.     Here   affirmed   In   favor   of 
company.] 

Sparks  v.  National  Union  Fire  Ins.  Co.  (Ga.  C.  A.) : 

97  Southeastern  Reporter   (December  21,   1918)    462. 
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Policy — Nature  of  Use— Forfeiture: 

The  statement  in  a  policy  that  the  buildings  were  used  as 
a  dwelling  is  to  be  deemed  a  warranty  and  where  such  was 
not  the  principal  use  there  could  be  no  recovery.  It  is  not 
enough  that  part  of  the  buildings  were  so  used. 
Sam»— Proof  of  l-ots — Condition  Precedent: 

The  policy  provided  that  any  loss  thereunder  should  not 
become  payable  until  sixty  days  after  proof  of  loss  and  that 
no  action  should  be  sustainable  until  after  full  compliance 
with  its  terms.  Held^  That  in  order  to  recover  it  was  en- 
cumbent upon  the  insured  to  show  that  he  had  served  proper 
proofs  of  loss.  It  was  not  enough  to  show  service  of  papers 
that  he  claimed  to  have  been  proof  of  loss.  It  rested  on  the 
plaintiff  to  show  as  a  condition  precedent  to  his  right  of  re- 
covery the  service  of  proofs  of  loss  containing  matters  re- 
quired to  be  contained  therein  by  the  provisions  of  the  policy. 

[Judgment  for  plaintiff  below.     Here   reversed   in   favor   of 
company.] 

Gallin  v.  Allemannia  Fire  Ins.  Co.  et  al.  (N.  Y.,  App. 
Div): 

172  New  York  Supplement   (December  23.   1918)   662. 

Policy — Ownership— Estoppel : 

Where  the  agent  who  wrote  the  policy  was  told  by  in- 
sured that  he  had  only  a  one-half  interest  in  the  property 
the  company  was  precluded  from  relying  on  the  provision  for 
forfeiture  for  want  of  sole  ownership. 

[Judgment  for  plaintiff  below.     Here  affirmed  against  com- 
pany.] 

Giffey  V.  Arizona  Fire  Ins.  Co.  (Kansas  City  C.  A.) : 

206  Southwestern  Reporter   (December   26.    1918)    402. 

Action  on  Policy— Proof  of  Loss — Waiver: 

When  insured  asked  for  blanks  upon  which  to  make  out 
proof  of  claim  and  agents  told  him  it  was  not  necessary  to  do 
anything  and  the  company  did  not  send  him  any  blank.  The 
company  denied  liability  and  refused  to  pay  the  loss.  Held, 
That  this  was  a  waiver  of  the  right  to  demand  proof  of  loss 
and  the  denial  of  liability  dispensed  with  the  necessity  of 
filing  such  proof. 

Sam»^Mortgage— Insufficient  Evidence: 

There  was  no  evidence  of  a  chattel  mortgage  on  any  of  the 
property  either  at  the  time  the  policy  was  taken  out  or  at 
the  time  of  the  fire.  The  only  evidence  on  the  point  was 
the  testimony  of  insured  who  said  there  had  been  a  mort- 
gage on  the  property  but  it  had  been  paid  off  before  the 
policy  was  issued.  Held,  That  under  this  evidence,  if  found 
to  be  true,  there  was  no  forfeiture. 

[Judgment  for  plaintiff  below.     Here  affirmed  against  com- 
pany.] 
Proffltt  Mercantile  Co.  v.  State  Mutual  Fire  Ins.  Co.  (N. 
C.  S.  €.) : 

97  Southeaatern  Reporter  (December  28.  1918)  476. 
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Policy — Proof  of  Loss — ^Waiver: 

Where  the  plaintiff,  In  a  suit  for  damages  on  a  fire  in- 
surance policy,  alleges  the  making  of  a  proper  proof  of  loss, 
and  where  the  evidence  discloses  that  a  proof  of  loss  was 
furnished  the  company,  accepted  and  retained  hy  it,  and  no 
complaint  made  of  any  defects  or  notice  given  the  insured, 
and  the  proof  of  loss  is  offered  In  evidence  without  objection 
on  the  part  of  the  company.  Held,  That  a  demurrer  to  the 
evidence  on  the  ground  that  the  proof  of  loss  was  defective 
was  properly  overruled. 

[Judgment  for  plaintiff  below.     Here  affirmed  against  com- 
pany.] 

Continental  Insurance  Co.  v.  Norman  (Okla.  S.  C.) : 

176  Pacific  Reporter   (December  30,   1918)   211. 

Action  against  Wrong-Doer — Evidence: 

In  an  action  by  an  insurance  Company  against  a  railroad 
company  to  recover  for  a  loss  alleged  to  have  been  caused 
by  the  negligence  of  the  latter  and  paid  by  the  former  to  the 
owner  of  the  property,  evidence  that  the  owner  of  such  prop- 
erty had  paid  the  required  premium  was  incompetent  and 
irrelevant. 
Same— Same: 

In  such  an  action  testimony  by  the  owner  that  he  had 
brought  suit  against  the  railroad  company  to  recover  the  ex- 
cess of  the  value  of  the  property  destroyed  over  and  above 
the  amount  of  insurance  that  he  had  been  paid  was  incom- 
petent. 

[Judgment  for  railroad  company  below.  Here  affirmed  in  favor 

of  railroad  company.] 
Hartford  Fire  Ins.  Co.  v.  Cincinnati,  N.  O.  &  T.  P.  Ry. 
Co.  (Ky.  C.  A.). 

206  Southwestern  Reporter  (January  1,  191^)  628. 

Annotation — Insurable  Interest  of  Wife  in  Husband's  Prop- 

erty: 

Under  the  above  heading  appears  an  annotation  to  the 
case  of  Hawkins  v.  Southwestern  Mutual  Fire  Ins.  Co.. 
heretofore  reported  in  31  Insurance  Digest  6. 

Lawyers'  Reports  Annotated  (1918  A)  793. 

Annotation — Insurable  Interest  of  Holder  of  Option  on  Prop- 

erty: 

Under  the  above  heading  appears  an  annotation  to  the 
case  of  Crossman  v.  American  Ins.  Co.,  heretofore  reported 
in  30  Insurance  Digest  112. 

Lawyers'  Reports  Annotated  (1918  A)  893. 

Annotation — Effect  of  Agreement  as  to  Insurance  as  a  Test 
to  Determine  Wiien  Title  Passes  under  a  Contract  of  Sale: 
Under  the  above  heading  appears  an  annotation  to  the 

case  of  Todd  v.  Toll,  heretofore  reported  in  197  S.  W.  1179. 
Lawyers'  Reports  Annotated  (1918  B)  828. 
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Annotation — Garnishment  of  Ciaima  on   Unadjusted    insur- 
ance Losses: 

Under  the  abOTO  heading  appears  an  annotation  to  the 
case  of  West  Florida  Grocery  Co.  v.  Teutonia  Fire  Ins.  Co., 
heretofore  reported  in  31  Insurance  Digest  28. 
Lawyers'  Reports  Annotated  (1918  B)  972. 

Policy — 8oie  Ownership  Ciause— Construction: 

Policy  provided  "the  entire  policy  ♦  ♦  shall  be  void  ♦  ♦ 
if  the  interest  of  the  insured  be  other  than  unconditional 
and  sole  ownership,  or  if  the  subject  of  insurance  be  a 
building  on  ground  not  owned  by  the  insured  in  fee  simple." 
Held^  That  this  provision  related  to  the  time  of  the  issuance 
of  the  policy. 

Same— Change  of  Interest — Evidence  Considered: 

The  policy  further  provided  for  forfeiture  "for  any 
change,  other  than  by  the  death  of  insured,  in  the  interest, 
title  or  possession  of  the  subject  of  insurance,  except  change 
of  occupants  without  increase  of  hazard."  Insured  conveyed 
the  land,  reserving  title  to  the  building,  with  right  to  remove 
it  by  a  certain  date;  before  said  date  the  building  was  de- 
stroyed. Held,  That  the  property  was  still  in  the  possession 
of  the  insured  when  it  burned  and  that  under  the  circum- 
stances of  the  case  there  had  been  no  change  in  the  interest, 
title  or  possession  within  the  meaning  of  such  clause. 
Same — Same— Same : 

The  policy  is  not  violated  by  a  change  of  title,  not  of  a 
nature  calculated  to  increase  the  motive  to  bum  or  diminish 
the  motive  to  guard  the  property  from  loss  by  fire. 

[Judgment  for  plaintiff  below.     Here  affirmed  against  com- 
pany.] 

Insurance   Co.    of   North    America   v.    O'Bannon    (Tex. 
S.  C.) :      ' 

206  Southwestern  Reporter  (January  8.  1919)   814. 

Action  against  Agent  for  False  Representations  as  to  Risk- 
Verdict — Sufficiency  of  Evidence: 

There  was  positive  evidence,  coming  from  the  officers  of 
the  company,  to  the  effect  that  the  policy  would  not  have 
been  issued  but  for  the  false  representations  made  by  the 
defendant  agent  and  relied  upon  by  the  officers  of  the  com- 
pany. The  company  had  no  other  information  respecting 
the  representations  than  that  furnished  by  the  agent.  Held, 
That  this  shows  that  such  information  constituted  the  in- 
ducement for  the  issuance  of  the  policy,  and  there  being  no 
evidence  produced  at  the  trial,  overcoming  the  positive  evi- 
dence of  the  company  as  to  the  effect  of  the  answers,  the 
finding  of  the  Jury  that  such  answers  did  not  exert  a  ma- 
terial influence  upon  the  minds  of  the  officers  of  the  com- 
pany was  not  sustained. 
Same — Sufficiency  of  Complainft: 

It  having  been  established  by  the  evidence  and  findings 
that  the  representations  of  the  agent  as  to  the  risk  were 
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false,  and  so  known  to  be  by  him,  and  that  in  issuing  the 
policy  the  company  believed  the  false  representations  to  be 
true  and  relied  thereon,  and  was  justified  in  so  doing,  and 
that  the  answers  to  the  questions  and  the  information  in 
the  application  did  exercise  a  material  influence  upon  the 
minds  of  the  ofllcers  of  the  company,  so  as  to  induce  it  to 
accept  the  risk  and  issue  the  policy,  and  that  the  company 
sustained  damages  in  consequence  of  such  false  representa- 
tions, a  cause  of  action  against  the  agent  was  complete. 

[Judgment  for  compajiy  below.    Here  affirmed  against  agent] 
St.  Paul  Fire  &  Marine  Insurance  Co.  v.   Laudenstein 
(Wis.  S.  C.) : 

169  Northwestern  Reporter   (January  10,  1919)    613. 

Action  or>  Policy — Unrecorded  Deed — Admissibility: 

In  an  action  on  a  policy  of  fire  insurance  an  unrecorded 
deed  executed  before  the  date  of  the  policy  was  admissible, 
since  deed  was  good  as  between  the  parties  without  regis- 
tration. 
Same— Proof  of  Loss — Waiver: 

Statement  by  a  person  who  investigated  the   loss,   that 
there  was  nothing  more  for  insured  to  do,  was  admissible  to 
show  waiver  of  proof  of  loss. 
Same— Same — Same : 

Where  liability  was  denied  after  investigation  of  the  loss 
and  the  person  making  investigation  stated  to  insured  that 
there  was  nothing  further  to  be  done,  and  the  company  in 
its  answer  contended  that  there  could  be  no  recovery,  there 
was  a  waiver  of  proof  of  loss. 

[Judgment  for  plaintiff  below.     Here  affirmed  against  com- 
pany.] 

Proffltt  V.  State  Mutual  Fire  Insurance  Co.  (N.  C.  S.  C.) : 

97  Southeastern  Reporter   (January  11,  1919)   635. 

Mutual  Company — Relationship  of  Members: 

Every  person  who  takes  insurance  in  a  mutual  company 
is  both  an  insurer  and  insured. 

Same — Membership— When  Complete: 

Acceptance  by  a  mutual  company  of  an  application  for  In- 
surance makes  the  Insured  a  member  of  the  company. 

Policy — Renewal — ^Terms  of  Contract: 

Unless  otherwise  expressed,  a  renewal  of  a  policy  will 
be  construed  to  be  subject  to  terms  and  conditions  con- 
tained in  the  original  policy. 
Same — Same— Attachment  of  Risk: 

From  the  moment  of  the  acceptance  of  an  application  for 
the  renewal  of  a  policy  the  insured  had  protection,  even 
though  the  policy  was  not  then  delivered. 

Same — Same— Same: 

Contract  to  renew  having  been  complete  upon  the  accept- 
ance of  the  application,  the  mere  want  of  a  policy  would  not 
prevent  the  insured  from  recovery. 
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Same— Acceptance— Merger  of  Previous  Agreements: 

Ordinarily  a  policy  of  insurance  is  to  be  regarded  as  the 
final  contract  between  the  parties  and  the  effect  of  its  ac- 
ceptance is  to  supercede  all  preliminaries  in  the  agreements 
in  respect  to  the  insurance. 

Same — Tender  of  Policy — Not  Conforming  to  Application — 
Right  of  Insured  to  Reject: 

Unless  a  policy  substantially  conforms  to  a  contract  made 
by  acceptance  of  an  application  for  renewal,  the  insured 
was  not  bound  to  accept  it. 

Same— Limitation  of  Liability — Contracts  ConsidoMd: 

A  rider  attached  to  a  policy  issued  in  renewal  of  one  of 
two  policies  held  by  the  insured,  by  which  the  gross  liability 
of  the  company  was  limited  to  a  certain  suin,  would  not  have 
any  effect  upon  the  second  of  the  two  policies  originally  held 
by  him. 

Same — Same — Same : 

The  insured  held  a  policy  covering  farming  tools.  An- 
other policy  was  issued  on  buildings  to  take  the  place  of  a 
policy  then  expiring.  Policy  so  issued  that  the  buildings 
limited  the  aggregate  liability  of  the  company  to  $3,000 
"whether  one  or  more  policies  be  issued  covering  the  same 
subject  matter."  Held,  That  the  policy  covered  tools  and 
that  covering  buildings  related  to  different  subject  matters 
within  the  meaning  of  the  limitation  clause. 

Same— By-Laws — Contract : 

The  by-laws  of  a  mutual  company  may  be  a  part  of  the 
contract,  even  by  reference. 

Same — Same— Waiver: 

The  by-laws  of  a  mutual  company  may  be  waived  in  whole 
or  in  part. 

Same— Same— Conflicting  Terms: 

When  the  by-laws  conflict  with  the  terms  of  a  policy,  and 
contract  as  made  is  within  the  power  of  the  company,  the 
policy  will  prevail  over  the  by-laws  and  determine  the  rights 
and  liabilities  of  the  company. 

Mutual  Company — Rights  of  Members — How  Determined: 

The  statute  of  a  state  relating  to  mutual  companies,  and 
b^-laws  of  a  company,  and  the  contract,  define  the  rights 
and  liability  of  the  member  as  a  member.  His  rights  and 
liabilities  as  insured  are  defined  by  the  contract. 

Same— By-Laws — Waiver: 

The  tender  and  delivery  by  the  company  of  the  several 
policies  was  tantamount  to  a  declaration  in  relation  to  each 
that  there  were  no  by-laws  inconsistent  with  their  terms. 

[Judgment  for  plaintiff.] 

Greenlaw  v.  Aroostook  County  Patrons'  Mutual  Fire  Ins. 
Co.  (Me.  S.  J.  C): 

105  Atlantic  Reporter    (January  16,  1919)    116. 
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Action  on  Policy — Sufficiency  of  Compiaint — Penalty: 

In  the  complaint  it  was  averred,  that  at  the  time  of  the 
issuance  of  the  policy  and  thereafter  the  company  belonged 
to  and  was  a  member  of  a  tariff  association.  Prayer  was 
made  for  25  percent  penalty.  )Held,  That  the  complaint  was 
sufficient  to  put  the  company  on  notice  that  the  penalty  was 
demanded  and  was  good  as  against  demurrer. 

Same — Misrepresentationfr^Pleading: 

Attempts  to  set  up  a  breach  of  warranty  and  misrepre- 
sentations as  to  the  physical  condition  of  the  property  were 
insufficient  where  it  was  not  alleged  that  the  statements 
were  false,  or  made  to  deceive,  or  that  injury  resulted. 

Same— Cliange  of  Possession — Forfeiture: 

A  plea  from  forfeiture,  by  reason  of  change  in  possession, 
without  the  consent  of  the  company,  was  good. 

Same — Forfeiture — Waiver: 

A  general  agent,  having  full  knowledge  of  the  facts,  may 
waive  a  forfeiture. 

Same— Forfeiture — Waiver: 

Where  a  company  treated  the  policy  as  valid,  after  having 
notice  of  facts  afTecting  a  forfeiture,  forfeiture  was  waived. 

Same — Evidence— Transactions     with     Persons     Since     De- 
ceased : 

Testimony  by  a  third  person  as  to  a  transaction  with  the 
company's  agent,  who  had  since  died,  was  admissible,  such 
person  not  being  a  party  in  interest. 

Same — Same— ^Admissibility: 

The  sustaining  of  an  objection  to  the  question,  "Did  he 
(the  adjuster)  have  authority  to  agree  on  any  amount?" 

Same — instructions^Penalty: 

It  was  not  error  to  instruct  the  jury  that  if  they  found  for 
plaintiff  they  must  also  find  for  the  penalty  25  percent  as 
provided  by  law. 

Same — Same — Interest: 

The  Instructions  on  the  measure  of  recovery  which  did 
not  include  interest  as  well  as  the  penalty  was  erroneous. 

Same — Waiver — Question  for  Jury: 

The  question  of  whether  forfeiture  had  been  waived  by  an 
agent  acting  within  the  scope  of  his  agency  was  for  jury. 

[Judgment  for  plaintiff  below.     Here  affirmed   against  com- 
pany.] 

Strickland  v.  Town  of  Samson  (Ala.  C.  A.) : 

80  Southern  Reporter  (January  18,  1919)  167. 

Action  on  Reinsurance  Contract — Cancellation — Pleading: 
The  defense  that  the  contracts  of  reinsurance  sued  on  had 
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been  abandoned  or  canceled  by  agreement  should  bave  been 
specially  pleaded. 

[Judgment  dlamlMing  complaint  below.    Here  reversed.] 
Globe  &  Rutgers  Fire  Ins.  Co.  v.  London  Mutual  Fire 

Ins.  Co.; 
Same  y.  Wellington  Mutual  Fird  Insurance  Company 
(N.  Y.,  App.  Div.) : 

178  New  York  Supplement  (January  20»  1919)  221. 

Policy — Change  of  Title— Forfeiture: 

Where  insured  was  adjudged  a  bankrupt  and  property  was 
sold  by  his  trustees,  the  policy  was  rendered  void,  so  far 
as  concerns  any  claim  on  the  part  of  the  insured. 

Same — Same— Rights  of  Mortgagee: 

Where  an  insurance  policy  contains  a  provision  that  its 
conditions  shall  apply  to  a  mortgagee  in  the  manner  ex- 
pressed in  such  provisions,  and  conditions  of  insurance  re- 
lating to  such  interest  as  shall  be  written  thereon  or  at- 
tached thereto,  and  the  attached  clause,  which  makes  the 
loss  payable  to  a  mortgagee  contains  the  words,  "subject 
to  all  the  terms  and  conditions  of  this  policy,"  all  the  con- 
ditions of  the  policy  are  thereby  made  applicable  to  the 
mortgagee,  and,  if  the  rights  of  the  owner  have  been  for- 
feited by  his  breach  of  any  such  condition,  the  mortgagee  is 
likewise  precluded  from  recovery. 

[Judgment  for  cpmpany  below.     Here  affirmed  in  favor  of 
company.] 

Bums  V.  Alliance  Co-operative  Ins.  Co.  (Kan.  S.  C.) : 

^17«  Pacific  Reporter  (January  27,  1919)  986. 

Tornado  Policy — Restoration  of  Property — Election: 

Payment  was  resisted  upon  the  ground  that  the  insured 
had  repaired  the  damaged  building,  thereby  violating  the 
provision,  reserving  to  the  insurer  the  right  of  making  re- 
pairs. Held,  That  the  right  of  the  insurance  company  to 
make  repairs,  by  expressly  a  condition  on  an  election  on  its 
part,  such  election  was  a  condition  precedent  and  should 
have  been  pleaded. 

Same— Velocity  of  Wind— Evidence: 

Testimony  as  to  the  velocity  of  wind  at  the  time  of  dam- 
age to  insured's  property  at  a  place  three  and  one-half  miles 
distant  was  admissible. 

Same— "Wind  Storm"— Definitions: 

"A  wind  storm,"  within  the  meaning  of  a  tornado  policy, 
means  something  more  than  an  ordinary  gust  of  wind,  no 
matter  how  prolonged.  It  need  not  have  either  the  cyclonic 
or  whirling  features  which  ustially  accompany  tornadoes  or 
cyclones,  but  it  must  assume  the  aspect  of  a  storm. 

Same— Same— Facte  Considered: 

Answers  to  interrogatories  to  the  effect  that  the  wind  had 
attained  a  velocity  greater  than  28  to  30  miles  per  hour,  and 
that  a  wind  of  that  velocity  was  a  high  or  unusual  wind  for 
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the  winter  season,  in  the  particular  locality,  nullified  preced- 
ing answers  that  the  wind  was  not  an  unusual  wind. 

[Judgment  for  plaintiff  below.     Here  affirmed  against  com- 
pany.] 

Scottish  Union  &  National  Ins.  Co.  v.  B.  E.  Linkenhelt 
&  Co.,  Inc.,  (Ind.  App.) : 

121  Northeastern  Reporter  (January  28,  1919)  373. 

Policy — Agreed  Valuation — Conclusiveness: 

The  parties  to  an  insurance  contract  may  agree  upon  the 
value  of  the  property  insured  and  the  specific  amount  to  be 
paid  for  its  loss,  and  in  the  absence  of  fraud,  such  agreed 
valuations  are  conclusive. 
Same — Proof  of  Loss^Conclusiveness: 

A  proof  of  claim  prepared  by  an  adjuster  and  signed  hy 
insured  was  at  most  only  a  proposal  or  offer  to  accept  the 
sum  stated  in  settlement  of  the  amount  of  the  loss.  It  was 
not  conclusive  on  insured  and  could  be  withdrawn  before 
accepted  by  the  company. 
Same — Same — Same : 

Where  there  was  evidence,  sufficient  to  show  that  the  in- 
sured had  signed  a  claim  blank,  as  the  result  of  misrepre- 
sentation by  the  adjuster,  a  preemptory  instruction  in  favor 
of  the  company  was  properly  refused.  It  was  an  issue  for 
the  jury  under  such  evidence  as  to  whether  or  not  the  in- 
sured had  made  a  mistake  as  to  his  rights. 
Same — Notice— Statute : 

Art.   5714,  Vernon's  Sayles'  Ann.  Civ.   St.  Tex.  1914,  re- 
lating to  notice  and  proof  of  loss,  applies  to  policies  of  hail 
insurance. 
Same — Same — Waiver: 

The  evidence  showed  that  the  company  had  received  writ- 
ten notice  of  the  loss  containing  a  statement  of  every  fact 
necessary  to  be  obtained  in  the  proof  required  by  the  policy. 
Without  waiting  for  more  formal  proof  the  company  sent  its 
adjuster,  who  examined  the  loss,  admitted  liability  and  him- 
self presented  to  insured  a  form  of  proof,  filling  in  only  the 
percent  of  the  loss.  Thereafter,  and  within  sixty  days,  the 
insured  notified  the  company,  in  writing,  that  he  claimed 
the  amount  stated  in  the  original  notice.  IffeZd,  That  under 
these  circumstances  there  was  a  waiver  of  more  formal 
proof  of  loss,  notwithstanding  the  by-law  that  "no  denial  of 
liability  or  other  act  on  the  part  of  the  company,  shall  be 
deemed  to  waive  or  dispense  with  the  furnishing  of  such 
proof." 

Application — "On  All  Interest  In" — Construction: 

An  application  for  insurance  "on  all  interest  in"  a  desig- 
nated crop  was  not  equivalent  to  a  statement  that  the  ap- 
plicant owned  the  entire  interest  therein. 
Policy — Landlord  and  Tenant — Insurable  interest: 

A  tenant,  working  under  an  agreement  whereby  he  would 
receive  a  certain  interest  in  land,  to  be  paid  for  out  of  crops 
raised,  had  an  insurable  interest  in  the  growing  crops. 
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Same— M  isrepresentationt — Statute : 

Art.  4948,  Vernon's  Sayles'  Ann.  Civ.  St.  1914.  provid- 
ing that  misrepresentations  shall  be  no  cause  for  forfeiture 
unless  the  insurer  shall  elect  to  rescind  in  ninety  days,  ap- 
plies to  hail  insurance. 

Same— Comprom  ise— Neg  I  Igence : 

Whether  mistake  of  insured  in  signing  compromise  was 
the  result  of  negligence  on  his  part,  was  a  question  of  fact. 

Same — Same — Same : 

Where  a  compromise  agreement  is  signed,  as  the  result 
of  mutual  mistake,  or  is  induced  by  fraud,  equity  will  not 
refuse  to  grant  relief  on  the  ground  that  the  insured  was 
negligent.  % 

Same— "Growing  Grain" — Scope  of  Ritic: 

Policy  insuring  "growing"  grain  covered  grain  that  was 
ripe,  the  policy  containing  other  provisions  exempting  the 
company  from  liability  after  a  certain  time,  and  after  the 
grain  was  cut. 

[Judgment  for  plaintiff  below.     Here  affirmed  against  com- 
pany.] 
St.  Paul  Fire  &  Marine  Ins.  Co.  v.  Pipkin  (Tex.  C.  C.  A.) : 
207  Southwestern  Reporter  (January  29,  1919)   360. 

Poiicy—Rialc— "Fixture": 

The  policy  covered  a  "plunge  bath  house  building,  includ- 
ing foundations,  water  and  steam  pipes  and  fittings  *  *  * 
and  all  other  fixtures  belonging  to  and  constituting  a  per- 
manent part  of  said  building."  Recovery  was  sought  for 
loss  for  damage  to  a  boiler  house  situated  on  a  lot  not  ad- 
jacent to  those  on  which  the  bath  house  building  was  sit- 
uated, although  the  insured  owned  the  intervening  premises. 
It  was  not  connected  in  any  way  with  the  plunge  bath  build- 
ing, except  by  underground  pipes  used  for  carrying  water 
from  the  boiler  to  the  plunge.  Held,  That  the  mere  fact 
that  the  two  buildings  were  connected  by  water  pipes  did 
not  make  one  a  fixture  of  the  other,  nor  did  the  fact  that 
the  boiler  house  was  a  utility  in  the  plant  bring  it  within 
the  terms  of  the  policy. 

[Judgment  for  plaintiff  below.    Here  reversed  in  favor  of  com- 
pany.] 

Martin  y.  Commercial  Union  Assur.  Co.  (S.  D.  S.  C.) : 

170  Northwestern  Reporter  (January  31,  1919)  147. 

Policy — Change  of  Titie— Question  for  Jury: 

Insured's  husband  took  a  deed  to  the  office  of  the  com- 
pany with  whom  it  was  proposed  to  make  a  trade.  The 
president  of  the  company  stated  that  he  could  not  close  the 
transaction,  not  knowing  the  details,  but  told  insured's  hus- 
band to  leave  the  deed  there  until  the  return  of  the  secre- 
tary and  attorney  of  the  company.  Upon  the  latter's  return 
he,  without  ascertaining  the  conditions  upon  which  the  deed 
was  left,  filed  the  same  for  record.  Held,  That  whether  or 
not,  under  these  circumstances,  there  was  a  change  of  title 
within  the  meaning  of  the  policy  sued  on,  was  for  the  Jury. 
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Same— Accord  and  Satisfaction — Evidence  Considered: 

An  adjuster's  agreement,  wherein  Insured  stated  that  the 
building  was  conveyed  by  the  deed  mentioned  and  that  she 
rellnQuished  any  claim  for  loss  on  the  building,  being  in  the 
handwriting  of  the  adjuster,  and  being  based  upon  his  con- 
clusion that  the  record  of  the  deed  was  conclusive  proof  that 
title  had  passed,  was  as  a  matter  of  law  an  accord  and  sat- 
isfaction. 
Same— Same— Same : 

Where  the  liability  for  the  loss  of  household  goods  was 
clear  and  the  amount  thereof  was  beyond  controversy,  and 
such  amount  only  was  paid,  there  was  an  entire  want  of 
legal  consideration  for  the  relinQUishment  of  the  loss  on  the 
biulding. 

[Judgment  for  plaintiff  below.     Here  affirmed  against  com- 
pany.] 

Edwards  v.  Svea  Fire  &  Life  Ins.  Co.,  Ltd.  (Minn.  S.  C.) : 

170  Northwestern  Reporter  (January  31,  1919)  206. 

Annotation — Insurance:  Owner  of  Equitable  Title  as  Sole 
and  Unconditional  Owner  of  Property  the  Legal  Title  of 
Which  Is  in  Another: 

Under  the  above  heading  appears  an  annotation  in  the 
case  of  Hankins  v.  Williamsburg  City  Fire  Insurance  Co., 
heretofore  reported  in  29  Insurance  Digest  24. 

Lawyers'  Reports  Annotated  (1918  E)  376. 

Annotation — Election  between   Causes  of   Loss  in  Case  of 

Property  ineurance: 

Under  the  above  heading  appears  an  annotation  in  the 
case  of  Brady  v.  State  Insurance  Co.,  heretofore  reported  in 
30  Insurance  Digest  21. 

Lawyers'  Reports  Annotated  (1918  F)  997.  ^ 

Annotation — Stipulation  Limiting  Time  for  Suit  on  Insur- 
ance Policy;  When  Begins  to  Run: 

Under  the  above  heading  appears  an  annotation  in  the 
case  of  Wever  v.  Pioneer  Fire  Insurance  Co.,  heretofore  re- 
ported in  29  Insurance  Digest  31. 

Lawyers'  Reports  Annotated  (1918  F)  610. 

Action  on  Policy — Agreement  of  Agent  to   Keep  Property 

Insured — ^Vaiidity  of  Contract: 

An  agreement  between  the  insured  and  a  general  solicit- 
ing agent  of  fire  insurance  companies,  that  the  latter  will 
keep  the  property  of  the  former  insured  up  to  a  certain  per- 
cent of  its  value,  and  renew  the  same  when  necessary,  will 
not  avoid  a  policy  procured  by  such  agent  without  the  knowl- 
edge of  the  insured.  Such  an  undertaking  on  the  part  of 
a  general  insurance  agent  is  not  incompatible  with  his  duty 
to  his  principal. 
Same— Other  insurance— Contract  Construed: 

A  condition  attached  to  and  forming  a  part  of  a  Are  in- 
surance policy,  providing  that  the  insurer  shall  be  liable 
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for  no  greater  proportion  of  any  loss  than  the  amount  in- 
sured bears  to  80  percent  of  the  actual  cash  value  of  the 
property  covered  by  the  policy  at  the  time  of  the  loss,  "nor 
for  more  than  the  proportion  which  this  policy  bears  to  the 
total  insurance  thereon/'  impliedly  authorizes  the  Insured 
to  take  other  insurance  on  the  property,  not  exceeding  in 
all  80  percent  of  its  cash  value,  notwithstanding  a  printed 
condition  in  the  policy  avoiding  it  in  the  event  other  insur- 
ance is  taken  without  the  insurer's  written  consent  added 
to  or  indorsed  on  the  policy. 

Same— Insurance  of  Several  Items — Divisibility  of  Contract: 

A  fire  insurance  policy  covering  different  classes  of  proper- 
ty, separately  valued,  containing  a  condition  or  warranty  re- 
lating to  one  class  of  property  only,  and  not  affecting  the  risk 
as  to  another,  is  a  divisible  contract,  and  is  not  avoided  in 
its  entirety  because  of  a  breach  of  such  condition  or  war- 
ranty, notwithstanding  a  stipulation  in  the  policy  that  it 
shall  become  void  in  total  upon  a  breach  by  the  insured 
of  any  one  of  its  conditions. 

Same    Same — Same : 

A  fire  insurance  policy  covering  a  sawmill  and  machinery 
and  manufactured  lumber  stacked  on  the  millyard,  separ- 
ately valued,  containing  a  condition  avoiding  the  entire 
policy,  if  the  insured  shall  cease  to  operate  the  mill  for 
more  than  thirty  consecutive  days,  is  rendered  void,  only 
so  far  as  it  affects  the  insurance  on  the  mill,  by  failure  to 
operate  for  a  period  longer  than  that  specified  without  the 
written  consent  of  the  insurer. 

[Judgment  for  plaintiff  below.     Here  aifirmed  against  com- 
pany.] 
Bond  V.  National  Fire  Ins.  Co.  of  Hartford,  Conn.  (W. 
Va.  S.  C.  A.) : 

97  Southeastern  Reporter  (February  1,  1919)  692. 

Action  on  Policy — Value— Evidence : 

Sec.  4755  Rev.  St.  N.  C.  1905  prohibits  the  issuance  of  iK>li- 
cies  upon  property  for  an  amount  in  excess  of  the  value  of 
the  property.  An  agent  of  the  company  went  to  plaintiff's 
home  and  examined  the  house  intended  to  be  insured,  for 
the  purpose  of  fixing  its  value.  Held,  That  his  statement  at 
such  time,  that  it  would  cost  $3,000  to  build  the  house,  was 
competent  on  the  question  of  the  value  of  the  house  or 
statement  constituting  a  i^art  of  the  res  gestae. 

Same    Same— Same: 

The  insured  was  rightfully  permitted  to  testify  as  to  why 
a  lesser  value  had  been  used  in  papers  relating  to  the  allot- 
ment of  the  property  in  question  as  a  homestead. 

[Judgment  for  plaintiff  below.     Here  affirmed  against  com- 
pany.] 
Queen  et  al.  v.  Dixie  Fire  Ins.  Co.  (N.  C.  S.  C.) : 

97  Southeastern  Reporter  (February  1,  1919)  741. 


Digitized  by  VjOOQ IC 


J 


26  DIGEST  OF  INSURANCE  CASES,      [vol.  xxxii. 

Policy — Subrogation — Evidence  Considered: 

Sec.  121  N.  Y.  Ins.  Law  required  a  standard  fire  policy, 
containing  definite  agreement  and  conditions,  and  provided 
that  "no  other  or  different  provision  ♦  ♦  ♦  shall  he  in  any 
manner  made  a  part  of  such  contract  ♦  ♦  ♦  except  as  fol- 
lows" (the  exceptions  not  helng  here  material).  A  violation 
of  this  statute  was  made  a  misdemeanor.  The  policy,  com- 
plying with  the  statute,  provided  for  the  suhrogation  if  it  were 
claimed  that  the  fire  was  caused  by  the  act  or  neglect  of 
any  person.  Held,  That  it  would  have  been  a  misdemeanor 
for  the  company  to  have  inserted  any  other  or  different  provi- 
sion with  reference  to  subrogation,  and  the  mere  fact  that 
there  had  been  condemnation  proceedings  shortly  before  the 
fire,  under  which  the  insured  was  entitled  to  an  award 
against  the  city,  would  not  entitle  the  insurance  company  to 
subrogation  to  the  amount  of  such  award. 

Same — Same — Same : 

That  the  insured  had,  subsequent  to  the  fire,  made  an  ar- 
rangement with  the  city  that  if  the  insurance  were  collected 
the  award  would  be  reduced  to  that  extent,  constituted  no 
defense  to  the  insurance  company. 

[Judgment  for  plaintiff  below.     Here  affirmed  against  com- 
pany.] 
Fort  et  al.  v.  Globe  &  Rutgers  Fire  Ins.   (N.  Y.,  App. 
Div.). 

173  New  York  Supplement  (February  8,  1919)  595. 

Action  on  PoWty — Validity  of  Award — Evidence  Considered: 
It  was  contended  that  the  award  was  invalid  because  the 
arbitrator  named  by  the  company  was  interested  and  not 
impartial.  The  evidence  showed  that  he  was  a  merchant 
of  several  years'  experience  in  a  town  about  the  same  size 
in  which  the  assured  transacted  its  business,  that  such  arbi- 
trator some  fifteen  years  previously  had  acted  as  arbitrator 
for  insurance  companies,  had  also  within  several  months 
of  the  time  in  question  acted  as  arbitrator  for  insurance 
companies.  The  evidence  further  showed  that  he.  In  esti- 
mating the  values,  strongly  favored  the  position  of  the  in- 
surance companies.  The  evidence  further  showed  that  the 
arbitrator  appointed  by  the  assured  was  equally  zealous  as 
to  the  assured's  rights.  Wherever  the  arbitrators  could  not 
get  together  the  differences  were  settled  by  the  umpire. 
Held,  That  this  evidence  was  insufficient  to  show  such  par- 
tiality as  would  render  the  award  invalid. 

Same — Same — Quallficationt  of  Arbitrator: 

That  the  arbitrator  appointed  by  the  company  lived  in 
another  town  would  not  disqualify  him  from  acting  because 
of  lack  of  information  with  respect  to  merchandising  In  the 
city  in  which  the  assured  conducted  its  business,  it  appear- 
ing that  both  towns  were  in  many  respects  much  the  same 
and  the  merchandising  carried  on  in  the  two  was  very 
similar. 
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Same — Same— Impartiality  of  Arbitrators: 

While  arbitrators  must  be  impartial*  the  award  is  not  in- 
validated where  the  arbitrators  were  merely  zealous  for 
what  they  conceived  to  be  the  rights  of  the  parties  who  nom- 
inated them. 

Sam»— Same— Extrineic   Evidence— Notice  to  Parties: 

As  a  general  rule  arbitrators  cannot,  in  the  absence  of 
the  parties  or  notice  to  them  of  the  time  and  place,  receive 
extrinsic  evidence  which  is  calculated  to  have  a  material 
bearing  upon  the  award. 

Same— Same — Qualifications  of  Arbitrators: 

The  assured  should  not  have  selected  a  witness  as  their 
arbitrator  and  such  an  arbitrator  had  no  right  to  present 
extraneous  facts  or  give  evidence  before  the  board,  except 
such  as  was  obtainable  from  the  premises. 

Same— -Same— Extrinsic  Evidence: 

The  assured,  having  appointed  an  arbitrator  who,  because 
of  his.  knowledge  as  to  conditions  before  the  fire  undertook 
to  present  extraneous  facts  for  consideration  of  the  board 
of  arbitrators,  was  in  no  position  to  attack  the  award  be- 
cause the  board  then  called  in  the  chief  of  the  fire  depart- 
ment to  give  his  statement  as  to  the  issue  thus  raised. 

Same— ^ame— Fraud : 

If  the  arbitrator,  appointed  by  the  insurance  company, 
acted  corruptly  and  induced  the  other  members  of  the  board 
of  arbitration  so  to  act  in  arriving  at  and  returning  award, 
then  it  was  the  duty  of  the  court  to  set  aside  the  award. 
The  finding  of  the  chancellor  in  this  case,  that  there  was 
no  such  fraud,  was  conclusive. 

[Judgment  for  insurance  companies  below.    Here  affirmed  in 
favor  of  Insurance  companies.] 

R.  E.  Jones  &  Co.  v.  Northern  Assur.  Co.  et  al.  (Ky. 
C.  A.) : 

207  Southwestern  Reporter  (February  6,  1919)   469. 

Action  to   Recover  Premium — Execution   of  Contract — Evi- 
dence: 

In  an  action  to  recover  premiums  on  an  open  policy  of 
cotton  insurance,  which  contains  the  proviso,  "In  consider- 
ation of  the  stipulations  herein  contained  and  the  premium 
to  be  paid,"  the  policy  may  be  properly  admitted  in  evidence 
in  proof  of  the  execution  of  the  contract  of  insurance  on  the 
part  of  the  insurer. 

Same — Same— Question  for  Jury: 

Where  the  execution  of  a  premium  agreement  in  connec- 
tion with  an  insurance  policy,  shown  on  its  face  to  have 
been  executed  on  the  part  of  the  insured  by  an  agent,  is 
questioned,  and  there  is  evidence  from  which  an  inference 
may  be  drawn  that  the  agent  executing  said  instrument  had 
authority  so  to  do,  and  also  evidence  from  which  an  infer- 
ence may  be  drawn  that  if  the  agent  did  not  nave  such  au- 
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thorlty»  the  Insured  subsequently  ratified  the  unauthorized 
act  of  the  agent,  raises  questions  of  fact  to  be  passed  upon 
by  the  Jury,  and  such  instrument  should  be  submitted  to  the 
Jury  under  proper  instructions. 

[Judgment  against  company  below.     Here  reversed  in  favor 
of  compcmy.] 

Citizens'  Insurance  Co.  v.  Adams  et  al.   (Okla.  S.  C): 

177  Pacific  Reporter   (Ffebruary  10,  1919)   364. 

Action  to  Recover  Premium — Llabiiity  of  Insured  for  Prem- 
ium Accruing  after  Policy  Became  Void: 
Where  the  policy  contained  an  agreement  that  a  mortgage 
on  the  property  would  render  the  policy  void  at  the  option 
of  the  company,  and  it  exercised  such  option,  then  there  was 
an  absolute  and  final  cessation  of  the  insurance  and  no 
premium  could  be  collected  accruing  after  that  time. 
Same— Construction  of  Contract: 

The  note  and  policy,  each  referring  to  the  other,  should 
be  construed  as  though  one  paper.    The  policy  was  not  void 
because  of  the  mortgage,  and-  the  insured  was  therefore 
liable  on  the  premium  note. 
Same— Waiver  of  Forfeiture — Liability  of  Insured: 

The  company,  having  waived  the  forfeiture  on  account  of 
the  insured's  mortgaging  the  property,  the  insured  could  not 
take  advantage  of  his  own  wrong  to  defeat  liability  on  his 
premium  note.  There  having  been  a  waiver  in  favor  of  the 
forfeiture,  the  company  was  entitled  to  recover. 

[Judgment  against  company  below.     Here  reversed  in  favor 
of  compajiy.] 

Continental  Insurance  Co.  v.  Burks  (Kansas  City  C.  A.)  *. 

207  Southwestern  Reporter  (February  12,  1919)  847. 

Policy — Cancellation — Return  of  Unearned  Premium: 

The  policy  provided  "If  this  policy  shall  be  canceled  ♦  ♦  ♦. 
the  premium  having  been  actually  paid,  the  unearned  por- 
tion shall  be  returned  on  surrender  of  this  policy."  Held. 
That  no  tender  of  unearned  premium  was  prerequisite  to 
the  cancellation  of  the  policy.  Notice,  when  properly  given, 
was  sufficient.  The  obligation  of  returning  the  unearned 
premium  was  to  be  performed  only  upon  the  return  of  the 
policy. 
Same — Same — Evidence  Considered: 

There  was  testimony  to  the  effect  that  when  insured  was 
told  that  the  company  desired  to  cancel  he  said  ''All  right." 
He  made  request  of  the  agent  that  other  policies  be  obtained 
to  take  the  place  of  the  canceled  policies.  Other  policies 
were  obtained  in  the  same  amount  of  the  policies  canceled. 
Heldp  That  this  evidence  was  sufficient  to  show  an  agree- 
ment to  cancel  and  a  waiver  of  present  repayment  of  un- 
earned premiums. 
Same — Same— Waiver: 

The  policies,  having  been  canceled  by  agreement,  a  de- 
mand by  the  company's  adjuster  after  the  fire  that  the 
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plaintiff  submit  to  an  examination  under  oath,  with  which 
demand  he  complied,  did  not  have  the  effect  of  making  a 
new  contract  or  reinstating  the  policies  canceled. 

Same— Forfeiture— -Waiver: 

Whenever  there  arises  a  condition  or  state  of  facts  under 
which  the  insurance  company  has  the  right,  on  account  of 
any  failure  of  the  Insured  to  comply  with  any  condition  con- 
tained in  the  policy,  to  forfeit  the  same,  the  doing  of  any  act 
inconsistent  with  the  claim  of  forfeiture  or  any  recognition 
of  the  fact  that  the  policy  is  still  in  existence,  will  ordinarily 
waive  such  forfeiture,  providing  the  company  has  knowledge 
of  the  facts  authorizing  the  forfeiture. 
Same— Cancel  latlon — Estoppel : 

The  demand  for  an  examination  under  oath,  and  submis- 
sion thereto,  would  not  estop  the  company  from  claiming 
cancellation  by  agreement,  the  plaintiff  not  being  misled 
and  having  obtained  other  insurance  to  take  the  place  of 
that  canceled. 

[Judgment   for   company   below.      Reversed   on   appeal    (160 
S.  W.  1134).     Here  reversed  in  favor  of  company.] 

Austin  Fire  Ins.  Co.  v.  Polemanakos  (Com.  of  A.,  Tex.) : 

207  Southwestern  Reporter  (February  12,  1919)  922. 

Arson — indictment — Statute: 

An  indi<;tment  for  arson,  with  intent  to  defraud  an  in- 
surer, under  Sec.  4511,  Rev.  St.  Mo.  1909,  need  not  set  forth 
the  name  of  the  owner,  who  was  the  beneficiary  of  the  in- 
surance, nor  state  facts  constituting  the  intended  fraud; 
neither  was  it  necessary  to  aver  that  the  accused  had  any 
interest  in  the  property  proposed  to  be  burned. 
Same — Same — Same— Knowledge  of  Accused: 

While  the  accused  could  not  have  been  guilty  of  intending 
to  defraud  the  insurer,  unless  they  knew  of  the  existence  of 
the  insurance,  the  allegation  of  intent  involved  the  existence 
of  knowledge. 

Same— Conspiracy — Evidence  Considered: 

It  was  shown  that  each  of  the  accused  had  something  to 
do  with  procuring  inflammable  boxes  to  be  put  in  the  base- 
ment of  the  premises,  and  with  procuring  the  men  to  set 
the  property  on  fire.  It  was  also  shown  that  each  of  the 
accused  had  made  statements  relating  to  the  purpose  of 
having  a  fire  and  showing  that  they  were  acting  together. 
JETerdy  That  the  evidence  was  suflacient  to  establish  a  con- 
spiracy to  burn  to  defraud  the  insurance  companies. 
Same— Evidence — Value  of  Property: 

In  such  a  prosecution  evidence  of  what  was  paid  for  stock 
in  the  building  burned  was  admissible  tg  show  the  accused's 
estimate  of  value  as  compared  with  the  amount  of  insurance 
on  the  premises. 
Same — Same— Admitsibiiity  of  Policies: 

In  such  a  prosecution  the  policies  of  insurance  on  the 
property  were  admissible  in  evidence. 
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Same — Same — Conspiracy: 

A  conspiracy  to  commit  arson  to  defraud  an  insurance 
company  is  not  concluded  until  the  insurance  money  is  col- 
lected and  conversation  between  the  conspirators  subse- 
quent to  the  date  of  the  fire,  tending  to  show  that  there  was 
a  conspiracy,  were  admissible. 

[Action  convicted  below.     Here  conviction  affirmed.] 
State  V.  Bersch  et  al.  (Mo.  S.  C.) : 

207  Southwestern  Reporter  (February  12,  1919)   809. 

Action  on  Policy — Sufficiency  of  Complaint: 

Complaint  on  fire  policy  in  the  form  prescribed  but  omit- 
ting the  words  "and  other  perils  in  the  policy  of  insurance 
mentioned"  contained  in  the  code  form  was  sufficient. 

Same— Sole  Ownership — Waiver: 

Where  a  full  disclosure  of  Insured's  interest  was  made  to 
the  company's  general  agent  there  was  a  waiver  of  the  con- 
ditions of  the  sole  ownership  clause.  • 

Same — Evidence — Statements  of  Agent: 

Statements  made  by  general  agents  pending  negotiation, 
and  tending  to  prove  contract  between  him,  as  agent,  and 
the  insured  were  admissible  as  against  the  company. 

Same— Non  Est  Factum — Burden  of  Proof: 

Where  the  company  pleaded  non  est  factum  the  burden 
of  proving  the  execution  was  upon  plaintiff. 

Same — Countersigning — Conditions  Precedent: 

A  stipulation  that  the  policy  must  be  countersigned  by 
the  agent,  in  order  to  become  a  binding  obligation,  is  valid 
and  the  countersigning  is  regarded  as  a  necessary  part  of 
the  execution  of  the  policy  and  is  therefore  essential  to 
its  validity 

Same— Same— Same : 

That  riders,  attached  to  the  policy,  were  signed,  was  not 
a  sufficient  signing  of  the  policy  to  render  it  valid. 

Same — Same — Waiver: 

A  condition  or  stipulation  for  countersignature  may  be 
waived.  A  showing  of  receipt  of  premium  and  delivery  of 
policy  without  countersignature  would  be  regarded  as  a 
waiver. 

Same— Same — Same: 

If  the  company,  with  knowledge  of  the  fact  that  the  policy 
had  not  been  countersigned,  treats  it  as  a  subsisting  con- 
tract, the  condition»would  be  considered  waived. 

Same— Same — Same — Authority  of  Agent: 

The  condition  requiring  countersignature,  going  to  the 
genesis  of  the  policy,  to  the  agent's  power  to  execute,  and 
to  deliver  as  a  necessary  part  of  execution,  could  not  by  the 


Digitized  by  VjOOQ IC 


1919.3  FIRE  INSURANCE.  31 

act  of  delivery  be  waived  by  the  agent  to  whom  the  power 
had  been  intrusted  subject  to  this  condition. 

[Judgment  for  plalntifC  below.     Here  reversed  in  favor  of 

company.] 
Royal  Exchange  Assurance  of  London  v.  Almon   (Ala. 
S.  C): 

80    Southern   Reporter    (February   15,    1919)    466. 

Policy — ^Appraisement — Conditions  Precedent: 

A  provision  of  the  policy  requiring  submission  of  any  dis- 
agreement of  the  parties  as  to  the  amount  of  loss  by  ap- 
praisers, and  providing  that  no  action  could  be  maintained 
until  compliance  therewith,  was  valid  and  enforceable. 
Same— Same— Same — Estoppel : 

If  one  party  prevents  an  award  from  being  made  as  pro- 
vided in  the  policy,  he  will  not  be  heard  in  a  court  of  law 
or  equity  to  say  that  an  award  is  a  prerequisite  to  a  suit 
on  the  policy. 
Same— Same — Failure  to  Agree  upon  Umpire: 

If  an  award,  without  fault  of  either  party,  becomes  im- 
possible of  performance  it  will  not  be  given  effect  to  destroy 
all  rights  of  a  party,  and  where  appraisers  have  been  named 
and  they  fail  to  agree  upon  an  umpire,  the  insured  will  not 
be  precluded  from  recovery  where  such  failure  was  no  fault 
of  his. 

Same — Same— Same : 

There  having  been  a  disagreement  as  to  the  appraiser's 
name  and  a  failure  on  their  part  to  agree  upon  an  umpire, 
through  no  fault  of  the  insured,  the  insured  was  not  required 
to  name  a  new  appraiser  but  could  commence  action  on  the 
policy. 
Same^— Same— Same — Question  for  Jury: 

Where  there  was  evidence  to  the  effect  that  the  appraiser 
appointed  by  the  company,  following  instruction  of  the  com- 
pany, insisted  upon  the  appointment  of  an  umpire  who  re- 
sided in  another  state,  and  who  was  unknown  to  the  ap- 
praiser appointed  by  the  insured,  it  became  a  question  for 
the  jury  as  to  whether  or  not  the  failure  to  agree  upon  an 
umpire  was  due  to  the  company's  fault. 
Same— Same — Same — Evidence : 

Correspondence  between  the  appraisers,  and  between  them 
and  the  insurance  company,  and  the  adjustment  company, 
was  admissible  on  the  question  of  good  faith. 

[Judgment  for  company  below.     Here  reversed  against  com- 
pany.] 

Headley  v.  Aetna  Insurance  Company  (Ala.  S.  C.) : 

80   Southern  Reporter   (February  15,   1919)    466. 

Tornado  Policy — Notice — Statute: 

Sec-  7030  Rev.  St.  Mo.,  providing  that  the  appearance  of 
an  adjuster  shall  be  deemed  a  waiver  of  notice  of  loss,  has 
no  application  to  policies  of  tornado  insurance. 
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Same — Same — Notice  to  Agent: 

Oral  notice  to  the  person  who  countersigned  the  policy, 
but  who  was  not  the  agent  at  the  time  of  such  notice,  was 
insufficient,  notwithstanding  such  person  later  became  agent 
again. 
Same — Authority  of  Agent — Presumptions: 

The  plaintiff  contended  that  since  he  had  no  notice  of  the 
revocation  of  the  authority  of  the  agent  he  had  the  right  to 
rely  upon  the  continuation  of  his  authority  until  notice  to 
the  contrary.  Held,  That  there  might  be  some  force  in 
this  contention  if  the  policy  did  not  specifically  provide  for 
written  notice  to  the  home  office. 

[Judgment  for  company  below.     Here  affirmed  in  favor  of 
company.] 

Mayberry  v.  Home  Insurance  Co.  (Springfield  C.  A.) : 

208  Southwestern  Reporter   (February  19,  1919)    99. 

Pol  icy — Mortgage— Forfeiture : 

A  chattel  mortgage  placed  upon  the  property  after  the 
issuance  of  the  policy  but  paid  off  prior  to  the  time  the  fire 
occurred,  was  no  cause  for  forfeiture. 

[Judgment  for  plaintiff  below.     Here  affirmed  against  com- 
pany.] 
Gould  V.  St.  Paul  Fire  &  Marine  Insurance  Co.  (Wash. 
S.  C): 

177  Pacific  Reporter  (February  24,  1919)   787. 

Vendor  and  Vendee — Insurance  Obtained  by  Vendee — Equit- 

able  Lien  of  Forfeiture: 

Where  by  the  terms  of  the  contract  of  sale  it  is  the  duty 
of  the  vendee  to  keep  the  property  insured  for  the  benefit 
of  the  vendor,  and  the  vendee  takes  out  a  policy  in  his  own 
name,  and  does  not  assign  it  or  make  it  payable  to  the 
vendor  and  a  loss  occurs,  such  agreement  creates  an 
equitable  lien  in  favor  of  the  vendor  upon  the  proceeds  of 
the  policy  of  insurance  for  the  balance  of  the  purchase  price 
remaining  unpaid  at  the  time  of  the  loss. 

[Judgment  against  vendor  below.     Here  reversed  in  favor  of 
vendor.] 

Smith  &  Furbush  Machine  Co.  v.  Huycke  et  al.  (Okla. 
S.  C): 

177   Pacific  Reporter    (February   24,   1919)    919. 

Action  on  Policy — Cancellation — Question  for  Jury: 

The  policy  contained  a  loss  payable  clause  in  favor 
of  a  designated  person  as  trustee  as  his  interest  might  ap- 
pear. The  right  to  cancel  was  reserved  by  the  company 
but  provision  was  made  that  in  case  of  cancellation  the  poli- 
cy should  remain  in  force  for  the  benefit  of  the  mortgagee 
or  trustee  for  ten  days.  The  company  ordered  the  policy 
canceled.  The  insured  signed  the  cancellation  notice  relin- 
quishing the  company  from  liability.  The  name  of  the 
trustee  was  attached.  The  company  contended  that  the 
trustee  also  accepted  the  cancellation.  The  trustee  stated 
that  he  signed  the   instrument  only  as   a  witness.     Held, 
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That  It  was  a  question  for  the  Jury  as  to  whether  or  not 
the  trustee  had,  by  signing  the  instrument,  agreed  to  an 
important  cancellation. 

8ame--8«me— i  nttructions : 

The  instruction  which  todk  from  the  Jury  the  question  as 
to  whether  the  trustee  had  signed  as  a  witness  or  otherwise 
was  erroneous. 

[Judgment  for  plaintiff  below.     Here  reversed  in  favor  of 

company.] 
American  Central  Insurance  Co.  y.  Ehrlich  (Cal.  S.  C.)  : 
177  Pacific  Reporter  (February  24,  1919)  978. 

Action  on  Policy — ^Vacancy—Burden  of  Proof: 

The  burden  of  proof  that  the  property  was  vacant  for 
more  than  ten  days  preceding  the  fire  was  upon  the  company. 

Same— Same— Evidence : 

The  insured  averred  that  the  agent  of  the  company  had 
full  knowledge  before  the  fire  that  the  building  was  vacant 
and  neglected  to  make  out  a  written  endorsement  as  re- 
quired by  the  policy,  and  that  these  facts  constituted  an 
estoppel.  Held,  That  the  plea  of  estoppel  was  unnecessary 
unless  there  had  been  a  vacancy  for  more  than  ten  days 
and  that  the  averment  could  be  considered  in  connection 
with  the  evidence  on  the  question  as  an  admission  of  va- 
cancy contrary  to  the  terms  of  the  policy. 

Same — Same— Evidence  Considered: 

Testimony  of  several  witnesses  that  the  property  in  ques- 
tion was  not  occupied  by  any  one  and  that  no  one  had  been 
living  there  for  several  weeks  was  suflacient  to  put  plain- 
tiff to  proof. 

Same— Limitation   of  Action — Action   Commenced  by   Mort- 
gagee: 

Where  the  action  was  commenced  by  a  mortgagee  within 
the  period  of  twelve  months,  in  which  proceedings  the  owner 
was  made  a  party,  the  objection  that  the  owner  had  not 
sued  within  the  stated  period  of  time  was  not  well  taken. 
Same — Payment  to  Mortgagee— Subrogation — Rights  of 
Second  Mortgagee: 

The  policy  contained  a  loss  payable  clause  in  favor  of  a 
first  mortgagee  and  provided  for  payment  of  any  excess  to 
a  second  mortgagee.  The  policy  provided  that  the  rights 
of  the  several  mortgagees  should  not  be  invalidated  by  any 
act  of  the  owner.  The  policy  further  provided  "whenever 
this  company  shall  pay  the  mortgagee  any  sum  for  loss  or 
damage  under  this  policy,  and  shall  claim  that,  as  to  the 
mortgagor  or  owner,  no  liability  therefor  existed,  this  com- 
pany shall,  to  the  extent  of  such  payment,  be  thereupon  le- 
gally subrogated  to  all  the  rights  of  the  party  to  whom  such 
payment  shall  be  made  *  *  *  but  no  subrogation  shall  im- 
pair the  right  of  the  mortgagee  to  recover  the  full  amount 
of  his  claim."  After  the  fire  the  company  paid  to  the  first 
mortgagee  the  amount  of  its  claim.  Held,  That  the  insur- 
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ance  company  was  required  to  pay  the  whole  mortgage 
debt  if  it  desired  to  assert  its  claim  as  subrogee  as  against 
the  second  mortgage. 

[Judgment  in  accordance  with  opinion.] 
Perretta  v.  St.  Paul  Fire  &  Marine  Insurance  Co.  et  al. 
(N.  Y.,  Tr.  Tr.,  Schenectad'y  Co.) : 

174  New  York  Supplement  (February  24.  1919)  131. 

Action  on  Policy — Ownership — Sufficiency  of  Evidence: 

Where  a  person  is  in*  the  sole  possession,  has  control 
and  enjoyment  of  personal  property,  claiming  to  be  the  abso- 
lute owner  thereof,  a  prima  facie  case  of  ownership  is  made 
out.  The  fact  that  no  formal  transfer  or  conveyance  had  been 
made  by  the  person  in  whose  name  it  had  previously  stood 
need  not  have  been  shown. 

Same — Same — Waiver: 

Where  an  insurance  company  insures  property  without 
inquiring  into  the  precise  state  of  title  to  such  property 
before  issuing  the  policy,  it  waives  the  ownership  clause 
in  the  policy. 

Same — Same — Same : 

Where  the  insured  has  a  beneficial  or  equitable  interest 
in  the  property,  and  no  inquiry  has  been  made  as  to  the 
exact  nature  of  his  title,  he  may  enforce  the  policy,  not- 
withstanding the  sole  ownership  clause. 

Same— Same— Evidence : 

Parol  evidence  that  insured  had  acquired  all  of  the  capital 
stock  of  the  company  which  had  previously  owned  the  pro- 
perty, was  inadmissible,  it  not  being  the  best  evidence 
since  stock  transfers  are  ordinarily  matters  of  record, 
capable  of  being  approved  by  the  record  itself.  The  ad- 
mission of  this  evidence,  however,  was  not  prejudicial  where 
there  was  other  competent  evidence  to  prove  the  fact. 

Same — Gasoline  Clause — Temporary  Use: 

To  keep  or  use  gasoline  implies  a  use  of  the  premises  as 
a  place  of  deposit  of  it  for  a  considerable  period  of  time. 
The  mere  use  of  a  mixture  containing  gasoline  for  the 
purpose  of  removing  rust  would  not  be  in  violation  of  the 
prohibition. 
Same — Increase  of  Hazard — Temporary  Use  of  Gasoline: 

Such  use  of  gasoline  would  not  be  an  increase  of  hazard 
within  the  meaning  of  the  policy. 

[Judgment  for  plaintiffs  below.     Here  affirmed  against  com- 
pany.] 

Farmers'  State  Bank  of  Parker  et  al.  v.  Tri-State  Mu- 
tual Grain  Dealers'  Fire  Insurance  Co.  (S.  D.  S.  C.) : 
170  Northwestern  Reporter  (February  28,  1919)  638. 

PClicy — Payment  to  Mortgagee— Subrogation: 

In  an  action  on  a  fire  insurance  policy,  the  insurance  com- 
pany, upon  satisfaction  of  a  judgment  against  it  in  favor 
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of  a  mortgagee  under  a  loss  payable  clause  of  the  policy,  is 
entitled  to  subrogation  to  the  claims  of  the  mortgagee,  where 
it  has  a  valid  defense  as  against  the  assured  and  the  policy 
provides  for  subrogation. 

[Judgment  for  plaintiff  below.     Here  reversed  in  favor  of 
.  company.] 

First  National  Bank  of  Elk  City  v.  Springfield  Fire  & 
Marine  Insurance  Co.  et  al.  (Kan.  S.  C.) : 

178  Pacific  Reporter  (March  10,  1919)   418. 

Action  on  Policy — Limitation  of  Action: 

The  insured,  having  failed  to  commence  his  action  within 
twelve  months  after  being  notified  by  the  company  that  it 
repudiated  his  claim,  the  action  was  barred. 

Same — Same — Estoppel : 

Assuming  that  the  company  was  estopped  to  plead  the  time 
limitation  the  estoppel  was  removed  when  the  insured  was 
notified  that  the  company  denied  liability  and  would  con- 
test the  claim. 

[Judgment   for   plaintiff   below.      Reversed   on    appeal    (174 
Pacific  1161).     Here  petition  for  rehearing  denied.] 

Gilbert  v.  Globe  &  Rutgers  Fire  Insurance  Co.  of  New 
York  (Ore.  S.  C.) : 

178  Pacific  Reporter  (March  10,  1919)  868. 

Policy — "Gasoline      and      Steam      Power      Machine — Corn- 
Shredder: 

A  fire  Insurance  policy,  which  contained  a  clause  cate- 
gorically specifying  the  various  farm  chattels  and  imple- 
ments which  were  covered  by  the  policy,  also  contained  two 
exclusion  phrases,  as  follows:  "(Excluding  automobiles  and 
electric  motors)"  and  "(excluding  threshing  machines  and 
engines,  gasoline  and  steam  power  engines  and  machines.)" 
Held,  That  a  corn-shredding  machine  which  was  always 
operated  by  a  gasoline  engine,, although  it  could  be  operated 
by  steam,  gasoline,  or  horse  power,  was  a  "gasoline  and 
steam  power  machine"  within  the  scope  and  meaning  of  the 
language  of  the  second  exclusion  phrase,  and  was  not  with- 
in the  list  of  chattels  covered  by  the  insurance  policy. 

[Judgment  for  plaintiff  below.     Here  reversed  in  favor  of 
company.] 

West  V.  Springfield  Fire  &  Marine  Insurance  Co.  (Kan. 
S.  C): 

178  Pacific  Reporter  (March  10,  1919)   428. 

Action  on  Policy — Waiver — Burden  of  Proof: 

The  burden  of  showing  waiver  of  a  vacancy  clause  in 
the  policy,  through  a  retention  of  unearned  premiums, 
rested  upon  the  insured. 

Same — Same — Same : 

Where  the  company  made  an  immediate  tender  back  of 
the  amount  of  an  assessment  paid  to  a  collecting  bank  for 
it,  and  there  was  no  finding  that  previous  assessments  paid 
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by  the  insured  were  not  earned,  the  findings  must  be  con- 
strued to  mean  that  all  sums  which  had  then  been  paid  by 
the  insured,  except  as  tender  back  as  above  stated,  were 
fully  earned. 

[Judgment  for  company  below.     Here  aiflrmed  in  favor  of 
company.] 

Menser  v.  Marshall  Farmers'  Home  Fire  Insurance  Co. 

(Ind.  App.): 

121  Northeaatem  Reporter  (March  11,  1919)  831. 

Action  on  Policy — Evidence — Confession  of  CoXonspirator: 
In  an  action  on  a  policy  of  fire  insurance  a  confession  by 
one  who  was  convicted  of  burning  property  was  not  ad- 
missible under  the  rule  authorizing  the  admission  of  declar- 
ations of  co-conspirators,  the  alleged  confession  not  being 
made  pending  the  conspiracy  nor  in  furtherance  of  its  pur- 
pose. 

Same — Same — Same : 

The  evidence  was  not  admissible  upon  the  theory  that  it 
was  a  declaration  as  against  interest  since  this  rule  applies 
only  where  the  declaration  is  contrary  to  the  pecuniary  in- 
terests of  the  party  making  the  same. 

Same — Same — Same : 

Neither  was  the  evidence  admissible  upon  the  theory 
that  the  plaintiffs  were  accessories,  as  such  rule  does  not 
apply  in  civil  cases. 

Same — Ownership — Evidence: 

The  policy  having  been  introduced  in  evidence,  was  suffi- 
cient prima  facie  to  show  ownership  of  the  property  insured. 

[Judgment  for  plaintiffs  below.    Here  affirmed  against  com- 
pany.] 

Royal  Insurance  Co.,  Ltd.,  v.  Taylor  et  al.  (U.  S.  C.  C. 
A.,  4th  Cip.) : 

254  Federal  Reporter  (March  13,  1919)   805. 

Fraud  of  Agent  Empioyed  to  Dispose  of  Salvaged  Stock — 

Evidence  Considered — Accounting: 

Th^  plaintiff  insurance  company  took  over  a  salvaged 
stock  of  goods  and  put  it  in  charge  of  an  expert  salvage 
man  for  sale.  After  about  a  week  sale  at  retail  was  dis- 
continued and  an  advertisement  was  placed  in  a  local  paper 
that  on  the  day  following,  at  three  o'clock,  the  remaining 
stock  would  be  offered  as  a  whole.  The  evidence  tended  to 
show  that  a  secret  arrangement  was  made  by  such  expert 
with  one  of  his  employes  where  the  latter  was  to  buy  the 
stock  in.  The  stock  was  sold  to  such  employe  on  the  day 
designated,  but  several  hours  in  advance  of  the  set  time. 
Others  who  sought  to  investigate  for  the  purpose  of  making 
bids  were  not  assisted  in  any  way  to  ascertain  the  facts. 
The  expert  was  heard  to  remark  that  he  would  make  con- 
siderable money  out  of  the  transaction.  Held,  That  the  evi- 
dence was  sufficient  to  warrant  a  finding  that  the  sale  in 
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bulk  was. fraudulent  and  void  and  to  warrant  a  decree  of 
accounting  by  the  defendant  '  ^ 

[Judgment  for  defendant  below.     Here  reversed  in  favor  of 

company.] 
American  Central  Insurance  Co.  et  al.  v.  Isaacs  (U.  S. 
C.  C.  A.,  9th  Clr.): 

254  Federal  Reporter  (March  18.  1919)  789. 

Policy — Cancellation  Notice: 

Notice  of  cancellation  of  a  New  York  standard  form  of  fire 
insurance  policy  must  be  given  by  the  insured  to  the  assured. 

Same— Same— Notice  to  Agent: 

A  notice  of  cancellation,  given  to  a  broker  or  sub-agent» 
who  had  been  engaged  to  procure  insurance  by  the  agent 
of  the  assured,  is  not  notice  to  the  assured,  partlcuarly 
where  the  assured  did  not  know  the  broker,  or  that  he  had 
been  engaged  by  his  agent.  In  such  case  the  broker  is  not 
the  agent  of  the  assured  to  receive  notice  of  cancellation. 

UndeHivered  Binder— Cancellation — Notice: 

A  binder,  which  has  been  recalled  and  canceled  by  the 
company  which  issued  it  before  it  was  delivered  to  the  as- 
sured, or  accepted  by  him  or  his  agent,  is  not  binding  on 
the  company. 

Polloy— itauance  by  Mistake— Validity: 

A  policy  erroneously  issued  in  lieu  of  such  binder,  which 
policy  is  rejected  by  the  assured  when  tendered,  and  where 
the  assured  had  not  applied  for  it,  is  void  ab  initio.  It  does 
not  bind  the  company,  and  it  cannot  be  ratified  by  impli- 
cation, and  the  company  is  not  estopped  to  deny  liability 
thereunder. 

[Judgment  for  plaintlfto  below.     Here  reversed  in  favor  of 
defendant] 

Brown  et  al.  v.  North  River  Insurance  Co.  (American 
(Central  Fire  Insurance  Co.,  Intervener)   (La.  S.  C): 
80  Southern  Reporter  (March  15,  1919)  674. 

Policy — Inventory — Sufficiency  of  Compliance: 

An  inventory  of  the  stock  of  a  country  store  with  which  a 
fire  insurer's  agent  was  satisfied,  though  consisting  mostly  of 
full  barrels,  cases,  and  dozens,  Held,  a  compliance  with  the 
clause  of  the  policy  requiring  inventory. 

Same— Set  of  Booke— Invoices: 

File  of  invoices  kept  by  the  owner  of  a  country  store  in- 
sured against  fire,  Held,  to  answer  all  the  purposes  of  a  mer- 
chandise account  for  showing  what  merchandise  had  been 
purchased,  certainly  for  so  short  a  time  as  the  little  over  a 
month  that  elapsed  from  date  of  inventory  under  the  policy 
to  the  date  of  the  fire,  so  that  such  file  of  invoices  complied 
to  that  extent  with  the  policy's  requirement  of  a  set  of  books 
showing  business  transactions. 
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Same— Same — Method  of  Keeping  Records: 

Practice  of  owner  of  country  store  to  put  in  cash  drawer 
price  of  credit  sale  when  collected,  and  to  enter  at  end  of 
each  day  contents  of  such  drawer  in  cashhook,  Held,  not  pre- 
judicial to  his  fire  Insurer,  not  having  effect  to  show  that 
less  goods  were  sold  than  appeared  from  books. 

Same— Same— Method  of  Handling  Cash: 

Practice  of  owner  of  country  store  to  transfer  cash  from 
cash  drawer  to  sack  and  to  pay  all  expenses  from  such  sack 
Held,  not  prejudicial  to  the  fire  insurer. 

Same— Same — Failure    to    Account    for    Goods    Personally 

Used: 

Where  fire  in  country  store  occurred  but  little  over  a 
month  after  inventory  was  made  under  fire  policy  covering 
stock,  fact  that  goods  had  been  taken  from  store  for  use  of 
owner's  family,  and  no  entry  made  in  books,  it  being  safe 
to  assume  goods  were  groceries,  did  not  materially  pre- 
judice insurer. 
Same — Penalty — Statute : 

Where  Are  insurer's  refusal  to  pay  a  loss  was  unjustified, 
the  penalty  of  Act  No.  168  of  1908  must  be  imposed  in  In- 
sured's suit  on  the  policy. 

[Judgment  for  plaintiff  below.     Here  affirmed  agalnat  com- 
pany.] 

Pouns  V.  Citizens*  Fire  Insurance  Co.  (La.  S.  C): 

80   Southern  Reporter   (March  16,  1919)   872. 

Action  on  Policy — Sole  Ownership— Waiver: 

Where  the  statements  with  reference  to  the  property  were 
susceptible  of  the  interpretation  that  reference  was  had  to 
the  location,  rather  than  the  character  of  the  insured's 
interest,  the  question  of  waiver  of  the  sole  ownership  clause 
should  not  have  been  submitted  to  the  jury. 

Same — Same— Duty  of  Insured: 

An  insurance  company  has  the  right  to  know  what  in- 
surable interest  the  insured  has  in  the  property  for  its  own 
protection,  and  it  was  the  duty  of  the  insured  to  tell  the 
agent  whether  he  owned  or  leased  the  land. 

Same— Divisibility: 

Where  the  policy  insured  a  building  and  a  house  in  separ- 
ate amount  at  a  stipulated  rate,  the  policy  was  divisible. 

[Judgment  for  plaintiff  below.     Here  reversed  in  favor  of 

company.] 
Spradley  v.  Georgia  Home  Insurance  Co.  (S.  C.  S.  C.) : 
98  Southeastern  Reporter   (March  16,  1919)   286. 

Policy — Substitution  of  One  Insurer  for  Another — Authority 

of  Agent: 

Where  the  agent  was  authorized  to  exercise  his  discretion 
in  placing  insurance  in  some  company  authorized  to  write 
the  same  he  could,  where  plaintiff  had  not  been  advised  that 
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any  company  had  been  selected,  substitute  a  binder  in  one 
company  in  lieu  of  an  attempted  binder  in  another  company. 

Same— Same— Cu8tom : 

There  was  evidence  that  there  was  a  general  custom  to 
the  effect  that  when  a  binder  was  made  in  one  company  and 
no  notice  of  the  name  of  the  company  was  given  to  the 
assured,  and  the  agent  placing  the  binder  learned  that  the 
company  would  not  carry  the  risk,  he  could  substitute  an- 
other company  without  communicating  with  the  assured. 
ffeld^  That  as  this  custom  was  general,  plaintiff  in  applying 
for  insurance,  was  chargeable  with  knowledge  of  it  and  was 
to  be  considered  where  there  was  an  attempted  substitution 
of  insurers. 

[Judgment  for  InBurance  company  below.     Here  affirmed  in 

ntvor  of  insurance  company.] 
Shippers'  Compress    Co.    v.    Northern    Assurance  Co. 
(Tex.  C.  C.  A.): 

208  Southwestern  Reporter  (March  19,  1919)  989. 

Suit  to  Reform — Limitation  of  Action: 

A  suit  in  equity  to  reform  a  contract  of  insurance,  or 
to  enjoin  an  insurance  company  from  setting  up  certain 
defenses  in  aid  of  an  action  at  law,  is  not  an  "action," 
within  the  meaning  of  the  provision  of  the  policy  providing 
a  short  period  of  limitation. 

Same — Lachea: 

Delay  of  upwards  of  a  year  before  instituting  an  action  to 
reform  the  policy,  etc.,  unaccompanied  with  injury  to  the 
insurance  company,  is  not  such  laches  as  to  warrant  with- 
holding relief. 

Same— Miadescription  of  Riak — Eatoppel: 

Where  a  policy  of  insurance  is  issued  by  an  agent  having 
knowledge,  communicated  to  him  by  the  insured,  that  the 
building  stands  on  leased  ground  and  that  the  property  is 
incumbered  by  a  chattel  mortgage,  does  not  contain  nota- 
tions to  such  effect,  the  company  is  estopped  from  setting  up 
in  an  action  at  law  that  the  policy  is  void  under  the  provision 
that  it  shall  be  void  if  the  building  stands  on  ground  not 
owned  by  the  insured,  or  if  the  interest  of  the  Insured  is 
other  than  unconditional  ownership. 

Sam« — Failure  to  Read: 

Failure  of  the  insured  to  read  the  policy  and  thus  dis- 
cover the  omissions  is  not  such  negligence  as  will  bar  re- 
lief. 

[I>ecree  reserved,  pending  further  presentation  by  counsel.] 
Giammares  et  al.  v.  Allemannia  Fire  Insurance  Co.  et  al. 
(N.  J.  Ch.) : 

106  Atlantic  Reporter  (March  20,  1919)   611. 

Policy — Clear  Space  Clause — Construction: 

The  policy  insured  the  plaintiff  lumber  company  on  sheds, 
lumber,   etc.   at  a   designated  location.       The   policy   con- 
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talned  a  "space  clause"  which  required  the  insured  to  main- 
tain a  clear  space  of  100  feet  "between  the  property  hereby 
insured  and  any  woodworking  or  manufacturing  establish- 
ment." The  clause  further  provided  that  it  should  not  be 
construed  "to  prohibit  loading  or  unloading  within,  or  the 
transportation  of  lumber  and  timber  products  across  such 
clear  space."  Held,  That  the  space  clause  was  to  be  con- 
strued as  aiding  the  description  of  the  location  of  the  In- 
sured property.  \Held,  further.  That  the  claim  of  the  com- 
pany, that  Insurance  was  not  contemplated  within  the  clear 
space  of  100  feet,  could  not  be  sustained  that  the  policy  did 
insure  lumber  within  such  spaC^  when  there  for  the  pur- 
pose of  loading. 

[Judgment   for   Insurance    company   below.      Here   reversed 

ag^nst  Insurance  company.] 
Tabor  Lumber  Co.  v.  Liverpool  &  London  &  Globe  In- 
surance Co.,  Ltd.  (la.  S.  C.) : 

170  Northwestern  Reporter  (March  21.  1919)   881. 

Offer  to  Insure — Necesaity  of  Acceptance: 

"Where  the  proposal  to  insure  comes  from  the  Insurer, 
he  must  be  notified  of  the  acceptance  of  the  offer  by  the 
insured." 
Same — Same— Evidence  Considered: 

Where  the  holder  of  a  fire  Insurance  policy  receives  from 
the  Insurer  a  letter  notifsrlng  him  that  the  policy  has  ex- 
pired, but  that  it  has  been  renewed  on  certain  terms  and 
conditions  stated  In  the  letter,  and  he  fails  to  answer  the 
letter,  or  to  comply  with  the  terms  and  conditions  stated 
therein,  or  to  notify  the  Insurer  that  he  has  unconditionally 
accepted  the  policy,  before  the  property  has  been  destroyed 
by  fire,  there  is  no  completed  contract  of  Insurance,  but 
merely  an  offer  by  the  Insurer  to  make  such  a  contract,  not 
accepted  by  the  Insured. 

[Judgment  for  plaintiff  below.     Here  reversed  in  favor  of 
company.] 

Pennsylvania  Fire  Insurance  Co.  v.  Sorrells  (Ga.  Y3.  A.) : 

98  Southeastern  Reporter   (March  22,  1919)    868. 

Policy — ^Assignments — Rights  of  Assignor: 

The  policy  covered  $800  on  building  and  $700  on  contents. 
Upon  selling  the  building  plaintiff  executed  an  assignment 
as  follows:  "The  interest  of  J.  B.  Creed,  as  owner  of  prop- 
erty covered  by  this  policy  Is  hereby  assigned."  iETelcf,  That 
there  could  be  no  recovery  by  plaintiff  under  the  policy  after 
this  assignment,  notwithstanding  he  still  continued  as  owner 
of  the  personal  property. 

[Judgment  for  plaintiff  below.     Here  reversed  in  favor  of 
company.] 

Creed  y.  National  Fire  Insurance  Co.  (S.  C.    S.  C): 

98  Southeastern  Reporter  (March  22,  1919)  884. 

Policy — Proof  of  Loss — Notice  of  Disagreement: 

The  policy  provided  that  the  company  "Shall  be  deemed 
to  have  assented  to  the  amount  of  the  loss  claimed  by  the 
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insured  in  his  preliminary  proof  of  loss  unless  •  •  •  the 
company  shall  notify  the  insured  in  writing  of  its  partial 
or  total  disagreement  with  the  amount  of  loss  claimed." 
The  company,  within  the  proper  period  for  objection,  wrote 
a  letter  stating,  "According  to  your  documents  we  are 
criticising  section  C/'  which  contained  a  statement  as  to 
the  amount  of  loss  on  certain  of  the  property.  Held^  That 
this  letter  did  not  express  any  disagreement  with  the  amount 
stated  by  the  insured,  eith^  as  to  the  whole  or  any  part 
of  the  loss,  within  the  iheaning  of  the  policy. 

Same— Adjustment  of  Loss — ^Authority  of  Agent: 

There  could  be  no  presumption  that  the  selling  agent  and 
treasurer  of  the  assured  company  possessed  authority  to 
make  any  binding  agreement  on  behalf  of  the  assured  look- 
ing to  an  adjustment  of  the  loss.  Where,  after  negotia- 
tions with  such  agents,  formal  proofs  of  loss  were  submitted 
by  the  assured  company  the  insurer  was  put  upon  notice 
that  they  had  no  authority. 

(Judgment  for  plaintiff  below.    Here  afflrmed  against  insur- 
ance company.] 

Victoria  Park  Go.  et  aL  v.  Continental  Insurance  Co. 
(Cal.  D.  C.  A.): 

178  Padflc  Reporter  (March  24,  1919)   724. 

Action  on  Policy^Misrepresentations — Question  for  Jury: 

The  evidence  showed  that  the  solicitor  for  the  company 
approached  plaintiffs  husband  to  take  out  the  policy,  and 
whatever  questions  were  asked  about  the  purchase  of  the 
machine  were  asked  of  him.  He  testified  that  he  was  not 
asked  the  question  "Was  the  machine  paid  for?"  That  the 
only  question  asked  was  "Is  the  machine  mortgaged?"  The 
solicitor  testified  he  asked  whether  the  automobile  was  paid 
for  and  that  the  answer  was  "Yes";  that  for  that  reason  he 
did  not  ask  about  a  mortgage.  As  a  matter  of  fact  the 
husband  had  paid  in  cash  $85  of  the  purchase  price  and 
executed  notes  for  the  balance.  After  acquiring  the  car 
he  made  a  gift  of  it  to  his  wife.  He}d,  That  the  trial  court 
did  not  err  in  refusing  to  instruct  a  verdict  for  the  com- 
pany because  it  was  a  controverted  question  of  fact  whether 
or  not  there  had  been  any  misrepresentation  about  the  car 
being  paid  for,  and  it  was  also  a  question  of  fact  as  to 
whether  such  a  misrepresentation,  if  made,  was  material  to 
the  risk. 

tJndgment  for  plaintiff  below.     Here  afllrmed  against  com- 
pany.] 

California  Insurance  Co.  v.  Eads  et  al.  (Tex.  C.  C.  A.) : 

209  Southwestern  Reporter  (liarch  26,  1919)  216. 

Contract  for  Insurance— Commencement  of  Risk: 

Unless  the  application  so  provides,  it  is  not  necessary  that 
a  policy  of  fire  insurance  be  issued  before  protection  be- 
comes effective.  Insurance  commences,  as  a  general  rule, 
at  the  date  on  which  the  contract  to  insure  is  consummated 
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by  the  acquiescence  of  the  parties,  whether  that  is  the  date 
of  the  issuance  of  the  policy  or  earlier. 

Same — Elements  of  Contract: 

A  contract  of  insurance,  like  any  other  contract,  consists 
generally  of  two  prerequisites — an  offer  of  application  and 
acceptance. 
Same— "Binding  Slip": 

Where  the  insurance  is  to  become  effective  or  the  risk 
attach  before  the  application  has  been  formally  accepted  by 
the  insurer,  frequently  a  limited  acceptance  of  "binding 
slip"  is  given  stating  such  fa6t.  The  effect  of  such  a  bind- 
ing slip  is  to  protect  the  applicant  until  the  company  acts 
upon  the  application  and  if  it  elects  to  exercise  the  right 
reserved  to  decline  to  accept  that  burden  the  binding  effect 
of  the  slip  ceases  on  that  instant. 
Same— Custom — Evidence  Considered: 

But  where  the  testimony  offered  in  the  case  shows  the 
existence  of  a  custom  among  insurance  agents  and  com- 
panies that,  in  cases  of  applications  for  fire  insurance,  where 
the  agent  agrees  to  try  to  write  the  policy,  all  the  terms 
having  been  agreed  upon,  the  insurance  is  regarded  as  in 
force  from  the  date  of  the  application  subject  to  cancella- 
tion by  the  company,  and  where  the  acts  of  the  agent  are 
such  as  reasonably  tend  to  indicate  his  intention  to  regard 
the  policy  as  in  force,  and  the  jury  finds  from  the  evidence 
that  such  was  his  intention,  the  insurer  Is  bound  to  com- 
pensate for  the  loss  of  the  property  incurred  prior  to  notice 
of  cancellation. 

[Judgment  for  plaintiff  below.     Here  affirmed  against  com- 
pany.] 
Hallauer  et  al.  v.  Fire  Ass'n  of  Philadelphia   (W.  Va. 
S.  C.  A.): 

98  Southeaatem  Keporter  (March  29,  1919)   441. 

Brokers — Recovery  of  Commissions — Cancellation  of  Policy: 
A  broker  procuring  policies  containing  the  usual  cancella- 
tion clause  for  a  patron  cannot,  upon  cancellation  of  the 
policy,  recover  as  damages  the  full  commissions  which 
would  have  accrued  had  the  policy  not  been  canceled. 

[Judgment  for  defendant  below.     Here  affirmed  In  favor  of 
defendant] 

John  A.  Eckert  &  Co.  v.  Pathe  Freres  (N.  Y.  Co.,  Sp. 
Tr..  S.  C): 

174  New  York  Supplement   (March  81.  1919)  740. 

Policy  Issued  by  Unauthorized  Company — Enforcement: 

Although  a  policy  was  not  issued  in  the  standard  form, 
and  notwithstanding  the  company  had  failed  to  comply  with 
the  requirements  of  the  laws  of  the  state,  the  policy  would 
nevertheless  be  binding  upon  the  company. 

Policy — Subrogation — Contract  Construed: 

The  policy  provided  "Whenever  the  company  shall  pay 
any  loss,  the  insured  shall  assign  to  it,  to  the  extent  of  the 
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amount  so  iMtid,  all  rights  to  recover  satisfaction  for  the 
loss  or  damage  from  any  person,  town  or  other  corporation, 
excepting  other  insurers."  S6ld,  That  this  provision  did 
not  entitle  the  defendant  to  subrogation  to  the  plaintlfTs 
claim  under  a  Lloyd's  policy.  Lloyd's  was  another  insurer 
within  the  meaning  of  the  clause. 

Same-^ther  Insurance — Measure  of  Recovery: 

The  policies  in  suit  contained  the  provision  "If  there 
shall  be  any  other  insurance  *  *  *  the  insured  shall  re- 
oorer  on  this  policy  no  greater  proportion  of  the  loss  sus- 
tained than  the  sum  hereby  insured  bears  to  the  whole 
amount  Insured  thereon."  HeUd,  That  these  defendants 
were  not  concerned  with  the  amount  actually  paid  the  in- 
sured under  a  Lloyd's  policy,  and  had  no  right  to  avail 
themselves  of  the  benefit  of  the  adjustment  under  said 
policy,  either  to  defeat  recovery  or  to  reduce  the  amount 
of  their  just  responsibility  under  their  contracts.  Their 
liability  must  be  determined  by  the  state  of  facts  at  the 
time  of  the  loss. 

8«m»— Same — Same : 

Eiven  if  the  insured  had  had  no  claim  under  the  Lloyd's 
policy  his  settlement  of  it  would  afford  no  ground  of  de- 
fense to  the  defendant  companies.  The  defendants  must 
bear  their  own  contractual  liability. 

Same— Agreed   Value— Measure  of   Recovery: 

The  policy  providing  that  "in  case  of  loss  no  one  horse 
to  be  valued  over  $500,"  the  parties  were  bound  by  such 
limitation,  although  the  actual  damage  by  reason  of  the 
loss  of  a  horse  was  appraised  at  a  larger  amount. 

Same — Apportionment   of   Loss — Evidence   Considered: 

The  liability  of  the  defendant  companies  Is  not  affected 
by  the  circumstances  that  the  Lloyd's  policy  covered  one  of 
the  animals  alone,  while  the  policies  of  each  of  the  de- 
fendants were  in  a  sense  blanket  policies  covering  the  other 
property  in  addition.  The  rule  of  law  for  the  computation 
of  the  amounts  for  which  each  insurer  is  liable  under  such 
circumstances  Is  "the  proportion  of  the  value  of  the  prop- 
erty destroyed  to  be  paid  by  each  underwriter  is  that  which 
the  amount  of  his  policy  bears  to  the  amount  of  all  the  in- 
surance thereon,  although  some  of  the  policies  cover  other 
property  in  addition.  In  other  words  the  blanket  amount 
is  to  be  applied  to  the  different  items  covered  by  the  policy 
1b  proportion  to  their  values."  In  each  of  the  policies  in 
suit  the  insurance  upon  the  Individual  animal  was  not  to 
exceed  $500.  The  loss  was  larger  than  that  sum  so  that 
the  Insured  is  entitled  to  recover  on  that  basis.  The  insur- 
ance in  the  Lloyd's  policy  was  $1,000.  It  follows  therefore 
that  a  proportionid  adjustment  would  be  for  each  of  the 
'defendants  to  pay  one-quarter  of  the  loss  on  that  item;  the 
amount  insured  by  each  being  one-quarter  the  total  insur- 
ance, the  result  is  that  each  defendant  would  pay  $125  on 
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account  of  the  loss  of  the  individual  animal,  and  one-half 
the  general  loss  on  the  other  property  insured  and  lost. 

[Judgment  in  accordance  with  opinion.] 

Austin  v.  Dixie  Fire  Insurance  Co.  et  al.  (Mass.  S.  J.  C.) : 
122  Northeastern  Reporter  (April  1.  1919)  882. 

Policy — 8ole  Ownership — Evidence  Considered: 

Before  the  policy  was  issued  the  insured  entered  Into  a 
partnership  agreement  with  another,  whereby  such  other 
agreed  to  pay  $2,500  for  a  half  interest  in  the  insured's 
business.  The  sum  of  $800  was  paid  but  no  further  demand 
was  made,  and  about  one  month  before  the  fire  the  insured, 
with  the  consent  of  his  proposed  partner,  destroyed  the 
written  contract  evidencing  their  agreement,  but  no  part  of 
the  $800  was  returned,  ffeld,  That  the  proposed  partner- 
ship agreement  having  been  thus  abandoned,  the  insured 
was  the  sole  and  unconditional  owner  of  the  property  within 
the  meaning  of  the  policy. 

[Judgment  for  plalntifC  below.     Here  affirmed  against  com- 
pany.] 
Fireman's  Insurance  Co.  v.  Applebaum  (Ind.  App.): 
122  Northeastern  Reporter  (April  1,  1919)  354. 

Policy — Sole  Ownersliip — ^Waiver: 

Where,  at  the  time  of  the  issuance  of  the  policy,  the 
agents  had  knowledge  that  the  insured  was  not  the  sole 
and  unconditional  owner  of  the  property  there  was  a  waiver 
of  forfeiture  by  reason  of  such  fact. 
Same— Property  Covered — Mutual  IMiatalce: 

If  it  was  the  intention  of  the  parties  to  contract  for  the 
insurance  of  certain  property  and  this  intention,  by  mutual 
mistake,  or  was  mistake  on  the  part  of  the  insured  or  fraud 
or  inequitable  conduct  on  the  part  of  the  company,  then 
insured,  in  order  to  recover,  must  set  up  such  facts  as  were 
authorized  a  reformation  of  the  policy,  and  seek  recovery 
thereon  as  if  It  were  reformed  to  express  the  terms  of  the 
contract  intended. 
Same — Risk — Goods  Held  In  Trust: 

A  policy  covering  "stock,  consisting  of  display  woolens 
and  clothing,"  does  not  embrace  clothing  belonging  to  cus- 
tomers of  the  insured  and  left  with  him  for  repairing  or 
cleaning. 

Same— Same— Evidence : 

it  was  offered  to  be  proven  that  the  policy  sued  on  was 
a  renewal  of  a  previous  policy,  and  that  the  insured  under 
such  previous  policy  had  told  the  agent  that  he  desired 
the  policy  to  cover  everything  In  the  building,  including 
the  clothing  of  customers  held  for  cleaning.  Held,  That 
evidence,  in  contradiction  of  this  testimony,  to  the  effect 
that  the  agent  had  explained  to  the  insured  under  such  for- 
mer policy,  in  connection  with  his  request  as  to  coverage, 
that  the  clothing  held  for  cleaning  and  repairs  could  not 
be  Insured,  should  have  been  admitted. 
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Same— Evidence— Statement  by  Anient  after  Lose: 

No  statements  by  the  agent  after  the  fire  as  to  the  liabil- 
ity of  the  company,  and  their  opinion  as  to  what  the  de- 
scription of  the  policy  meant,  would  be  admissible,  except 
where  it  might  reasonably  be  concluded  that  it  was  an  ex- 
pression of  an  understanding  of  the  terms  of  the  policy 
had  at  the  time  of  the  issuance  thereof,  in  which  event  the 
testimony  would  be  admissible  for  the  purpose  of  showing 
a  continuing  mistake  under  which  the  parties  were  as  to 
the  terms  of  the  policy. 
Same— Same— rSmme : 

Statements  by  an  agent  who  had  nothing  to  do  with  the 
issuance  of  the  policy,  made  after  the  loss  occurred,  were 
inadmissible  against  the  company. 

(Judgment  for  plaintiff  below.     Here  reversed  In  favor  of 

company.] 
Northern  Assurance     Co.  et  al.     v.     Lawrence     (Tex. 
C.  C.  A.): 

209  Southwestern  Reporter  (April  2,  1919)  480. 

Suit  to  Set  Aside  Deed — Insurance  Money  Collected  by  Gran- 
tee—Personal Contract: 

In  a  suit  to  set  aside  a  deed,  after  the  plaintiff's  disabilities 
of  minority  had  been  removed  for  that  purpose,  plaintiff  was 
not  entitled  to  Judgment  against  the  grantee  in  such  deed  for 
insurance  money  received  by  him  on  accoimt  of  the  destruc- 
tion of  a  building  on  the  premises  involved,  since  the  policy 
insurance  under  which  the  insurance  money  was  collected 
was  a  personal  contract  for  the  grantee's  own  benefit 

[Decree  for  plaintiff  below.    Here  modified  and  affirmed.] 

Gibson  et  al.  v.  Holmes  (Ark.  S.  C.) : 

209  Southwestern  Reporter  (April  2,  1919)  286. 

policy — Contract  Considered — ^Time  for  Filing  Proof  of  Loss: 
The  policy  issued  to  a  carrier  insuring  against  loss  of 
goods  in  transit  and  undertaking  "to  indemnify  the  assured 
to  the  amount  they  are  obliged  to  pay"  is  an  Insurance 
against  liability,  rather  than  against  loss,  and  the  time  for 
filing  proof  of  loss  is  to  be  computed- from  the  date  of  Judg- 
ment against  the  assured  and  not  from  the  date  of  the  fire. 

Same— Proof  of  Loss — ^Waiver: 

Where  blanks  for  filing  proof  of  loss  were  requested  within 
four  months  after  Judgment  was  entered  against  the  assured 
and  liability  was  denied  upon  the  ground  that  the  period  for 
filing  proofs  of  loss  ran  from  date  of  the  fire,  there  was  a 
waiver  of  the  necessity  of  filing  proofs  of  loss. 
[Judgment  for  plaintiff.] 
Barringer  v.  Donoho  et  al.  (Phila.  Co.  C.  P.) : 

76  The  Legal  Intelligrencer  (April  4,  1919)  252. 

Policy — Proof  of  Loss — Waiver: 

Where  a  loss  occurs  of  property  covered  by  an  insurance 
policy  in  the  standard  form  adopted  by  this  state,  and  the  in- 
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surance  company  enters  into  an  agreement  with  the  insured, 
by  which  the  amount  of  the  loss  is  duly  determined  by  arbi- 
trators duly  selected  pursuant  to  the  terms  of  the  policy, 
without  any  demand  being  made  by  the  insurance  company 
for  proof  of  loss  required  by  the  policy,  the  insurance  com- 
pany will  be  deemed  to  have  waived  the  furnishing  of  such 
proof  of  loss. 

Same— Award — Signing: 

Where  an  insurance  policy  provides  that  the  award  of  the 
arbitrators  and  umpire  or  any  two  of  them  shall  determine 
the  amount  of  the  loss,  a  written  award  signed  by  one  arbi- 
trator and  the  umpire  will  be  a  sufficient  showing  of  an 
award  duly  made,  where  the  other  appraiser,  though  having 
an  opportunity  to  do  so,  refuses  to  sign,  and  dissents  from 
the  finding  of  the  majority. 

[Judgment  for  plaintiffs  below.     Here  affirmed  against  de- 
fendants.] 

Hartford  Fire  Insurance  Company  et  al.  v.  Sullivan  et  al. 

(Okla.  S.  C.) : 

179  Pacific  Reporter  (April  14.  1919)  24. 

Action  on  Policy — Negligence  of  Insured — Verdict: 

The  general  verdict  in  favor  of  the  insured  is  in  effect  a 
sufficient  finding  that  the  fire  occurred  without  the  plaintiff's 
fault. 

Same — Examination  under  Oath — Forfeiture: 

The  provision  that  when  required  the  plaintiff  should  sub- 
mit to  an  examination  under  oath  was  not  made  a  condition 
precedent  to  recovery,  and  his  refusal  to  comply  when  called 
upon  did  not,  imder  the  circumstances  shown,  constitute  a 
valid  defense. 

Same^Gasoline  Clause — Instruction: 

The  policies  provided  tha^  they  should  be  void  if  the  in- 
sured "kept,  used  or  allowed  on  the  premises  gasoline  ♦  ♦  * 
or  petroleum  or  any  of  its  products  of  greater  inflammability 
than  kerosene  oil."  Held,  That  the  plaintiff's  keeping  in  the 
building  for  two  or  three  months  his  Ford  car  with  its  gaso- 
line tank  from  one-third  full  to  full  of  gasoline  (although  not 
in  the  building  the  night  of  the  fire)  violated  this  provision 
and  avoided  the  policies. 

[Judgment  for  plaintiff  below.    Here  reversed  in  favor  of  com- 
pany.] 

Morgan  v.  Germania  Fire  Ins.  Company; 
Same    v.    Northwestern    National    Insurance    Company 
(Kan.  S.  C.) : 

179  Pacific  Reporter  (April  14.  1919)  880. 

Action  on  Policy — Burden  of  Proof — Adjustment  of  Loss: 

In  an  action  on  a  policy  the  burden  rests  upon  the  plain- 
tiff to  show  that  he  has  complied  with  the  contract  upon  his 
part;  that  formal  proofs  of  loss  have  been  made  and  that 
actual  damages  have  been  suffered  by  fire  within  the  terms 
of  the  contract;  but  where  the  plaintiff  alleges,  and  the  com- 


Digitized  by  VjOOQ IC 


1919.]  FIRE  INSURANCE.  47 

pany  practically  admits,  that  the  loss  had  been  adjusted,  the 
burden  of  proof  is  reversed  and  falls  upon  the  company  to 
show  to  the  satisfaction  of  the  jury  such  facts  as  would 
overturn  the  adjustment. 

Same— False  Swearing — Burden  of  Proof: 

Where  the  company  claims  that  an  adjustment  was  ob- 
tained by  false  swearing  and  fraudulent  representations  on 
the  part  of  the  insured,  it  would  not  be  enough  for  it  to 
show  merely  false  statements  in  the  proof  of  loss,  but  it 
would  be  necessary  for  it  to  go  farther  and  show  that  the 
false  statements  were  fraudulently  made  and  actually  in- 
duced the  company  to  agree  to  the  adjustment 

Same^Pfeading — Departure: 

In  an  action  on  an  adjustment  under  a  policy  where  the 
company  set  up  in  defense  a  breach  of  the  condition  as  to 
other  insurance,  a  reply  by  the  insured  admitting  the  other 
insurance,  alleging  a  waiver  was  not  a  departure  from  the 
complaint.  In  such  an  action  it  is  not  necessary  for  plaintiff 
in  the  first  instance  to  set  up  a  waiver. 

Same— Statements  in  Proof  of  Loss — Conclusiveness: 

The  objection  to  questions  as  to  value  of  the  property  upon 
the  ground  that  such  matter  was  "concluded  by  the  proof  of 
loss"  was  not  well  taken  where  the  plaintiff  averred  and 
offered  evidence  to  the  effect  that  the  figures  contained  in 
the  proof  of  loss  were  made  by  the  company's  adjuster. 

Same^False  Swearing — Evidence  Considered: 

The  insured  was  not  precluded  from  recovery  because  of 
false  statements  in  the  proof  of  loss  inserted  by  the  com- 
pany's adjuster,  where  there  was  no  intention  on  his  part  to 
deceive  the  company  and  the  company  had  full  knowledge  of 
the  facts. 

Same^Same— ^IMateriality  of  Statements: 

The  materiality  of  statements  made  in  the  proof  of  loss 
were  for  the  court. 

[Judgment  for  plaintiffs  below.     Here  reversed  In   favor  of 

compciny.] 
Samchuck  et  al.  v.  Insurance  Company  of  North  America 
(Ore.  S.  C): 

179  Pacific  Reporter  (April  14,  1919)  257. 

Insurance  Broker — Right  of  Receiver  to  Collect  Premium: 
Plaintiff,  as  receiver  of  a  firm  of  insurance  brokers,  had 
no  greater  right  to  collect  premiums  on  policies  issued 
through  such  brokers  than  the  brokers  themselves  would 
have  had  if  a  receiver  had  been  appointed. 

Same — Collection  of  Premiums — ^Termination  of  Agency: 

A  demand  for  payment  of  premiums  having  been  made  by 
the  companies,  the  agency  of  brokers  through  whom  the 
policies  in  question  were  issued,  to  collect  was  terminated. 
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Same— Same— Same : 

The  insurance  companies  had  the  right  to  terminate  the 
agency  of  the  brokers  through  whom  certain  policies  were 
issued  and  themselves  collect  the  premiums  on  the  policies 
issued. 

Same — Commieeions — Liene: 

The  insurance  brokers  were  not  entitled  to  a  lien  upon 
premiums  which  were  not  collected  by  them. 

Suit  to  Recover  Premiums — interest: 

Where  there  was  a  controversy  between  the  receiver  of 
certain  insurance  brokers  and  insurance  companies  as  to 
who  was  entitled  to  receive  the  premiums  on  certain  policies 
and  the  policyholders  were  enjoined  from  making  pajnoient 
of  the  premiums,  the  companies  upon  judgment  being  ren< 
dered  in  their  favor  were  not  entitled  to  recover  interest 
thereon. 

[Decree  In  accordance  with  opinion.] 
Ide  V.  Aetna  Ins.  Company  et  al. ; 

Same  v.  North   British  &   Merc.   Ins.   Company  et  al. 
(Mass.  S.  J.  C.) : 

122  Northeastern  Reporter  (April  22,  1919)  654. 

Action    on    Policy — Change    of    Ownership — Knowledge    of 
IMortgagee: 

The  plaintiff  was  payee  in  each  of  the  two  policies  issued. 
Under  standard  mortgage  clause  attached  to  such  policies 
these  clauses  required  the  plaintiff  to  notify  the  companies 
of  "any  change  of  ownership  or  occupancy,  or  increase  of 
hazard,  which  shall  come  to  the  knowledge  of  said  mort- 
gagee." The  original  owner  transferred  the  property,  where- 
upon the  new  owner  wrote  to  the  plaintiff — "I  am  the  owner 
of  the  property  and  wish  you  would  transfer  the  insurance." 
The  plaintiff  received  the  letter  and  acknowledged  receipt 
of  interest  check  sent  by  the  new  owner,  and  instructed  him 
as  to  the  manner  of  making  subsequent  payments.  Held, 
That  this  evidence  conclusively  shows  that  the  plainUff  had 
knowledge  of  the  change  of  ownership  but  failed  to  notify 
the  insurance  companies  thereof. 

Corporations — Notice  to  Agent — Imputation  to  Company: 

Whatever  knowledge  came  to  the  assistant  secretary  of  the 
mortgagee,  whose  duties  required  him  to  open  all  mall  and 
make  proper  distribution  of  it,  was  knowledge  of  the  mort- 
gagee himself. 

Policy — Mortgage  Clause— Construction  of  Contract: 

Where  a  standard  mortgage  clause  is  attached  to  a  policy 
it  thereby  constitutes  a  new  and  independent  contract  be- 
tween the  insurance  company  and  mortgagee.  Such  new  con- 
tract is  engrafted  upon  the  main  contract  as  contained  in 
the  policy,  and  the  rights  and  duties  of  the  mortgagee  as 
well  as  those  of  the  insurance  company,  must  be  determined 
by  the  provisions  of  the  independent  contract  as  evidenced 
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by  the  proyisions  of  the  mortgage  clause  taken  into  connec- 
tion with  the  policy  itself. 

8ame--8ame— "Provided" : 

The  word  "provided"  as  used  in  the  mortgage  clause  in  the 
phrase  "provided  also  that  the  mortgagee  or  trustee  shall 
notify  this  company  of  any  change  of  ownership  or  increase 
of  hazard  whicdi  shall  come  to  his  or  their  knowledge"  cre- 
ates a  condition;  there  Is  no  ambiguity  in  the  clause,  nor 
does  the  language  used  indicate  that  the  proviso  is  intended 
as  a  covenant. 

Same— Same— Change  of  Ownership: 

The  clause  which  provides  that  the  interest  of  the  mort- 
gagee shall  not  be  invalidated  by  any  act  or  neglect  of  the 
mortgagor,  ceases  to  be  operative  when  there  is  a  change 
of  ownership  that  comes  to  the  knowledge  of  the  mort^^agee 
and  he  falls  or  neglects  to  give  notice  thereof  to  the  insur- 
ance company. 

Same — Rule  of  Construction: 

The  provisions  in  the  policy  of  insurance  must  be  given 
as  favorable  a  construction  to  the  insured  as  is  possible. 

[Judgment  in  first  case  in  favor  of  the  company  and  in  the 
second  case  against  company.  Here  Judgment  in  favor 
of  first  company  affirmed  and  Juderment  aarainst  oompany 
in  second  case  reversed.] 

Trust  Company  of  St  Louis  County  v.  Phoenix  Ins.  Com- 
pany; 

Same  v.   German  American  Ins.   Company   (St.  Louis 
C.  A.) : 

210  Southwestern  Reporter  (April  23.  1919)  98. 

Arbitration  and  Award — Fraud — ^Trial  by  Jury: 

The  issue  of  fraud  in  the  procurement  of  appraisal  and 
award  was  tryable  by  jury. 

Same— Same— Question  for  Jury: 

There  was  evidence  to  the  effect  that  the  umpire  was 
selected  by  flipping  a  coin;  that  the  appraiser  for  the  com- 
pany resided  in  Chicago  where  he  occasionally  acted  as  ap- 
praiser for  the  company;  that  the  umpire  privately  took 
legal  advice  as  to  his  acts  and  duties  and  the  law  imder 
which  he  should  proceed;  that  the  umpire  privately  consult- 
ed an  engineer  as  to  matters  of  damage  and  values ;  that  the 
umpire  refused  to  disclose  to  the  appraisers  the  names  of 
these  persons  so  secretly  consulted  by  him;  that  the  ap- 
praiser for  the  company  and  the  umpire  refused  to  take  into 
consideration  in  reaching  the  value  of  the  damaged  ma- 
chinery the  cost  of  the  installation  thereof,  or  the  cost  of 
wiring  the  building  for  electricity;  furthermore,  there  was 
a  large  discrepancy  between  the  amount  of  damage  as  found 
by  the  appraiser  and  the  umpire  and  the  loss  as  found  by 
the  plaintiff's  appraiser  and  testified  to  by  plaintiff's  wit- 
nesses. Held,  That  this  evidence  was  sufficient  to  warrant 
unbiased  jurors  in  finding  that  the  award  was  obtained  by 
fraud. 
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Same — Same— Evidence : 

While  a  difference  of  a  few  thousand  dollars  in  a  total  of 
an  alleged  loss  of  approximately  $35,000  might  be  expected, 
a  difference  of  more  than  $25,000  in  the  respective  figures 
is  seemingly  Incompatible  with  impartiality  and  is  in  itself 
evidence  of  carlessness,  circumvention  and  ignorance.  Care- 
lessness or  ignorance  which  entailed  a  loss  of  $25,000  upon 
the  insured  would  of  itself  constitute  such  constructive  fraud 
as  would  Justify  relief. 

Action  on  Policy — Value — Evidence: 

Evidence  of  the  price  for  which  salved  machines  and  ma- 
chinery were  sold  was  admissible  on  tlie  question  of  their 
value  after  they  had  passed  through  the  fire,  but  in  explana- 
tion of  such  testimony  the  company  would  be  entitled  to 
show  any  fact  which  might  have  affected  the  price  for  which 
the  goods  were  sold. 

Same— Measure  of   Recovery — Statute: 

The  policy  provision  limiting  liability  to  cost  of  repairs 
is  rendered  inapplicable  by  Sec.  7022.  R.  S.  Mo.,  1909,  where 
there  is  no  election  by  the  insured  to  have  repairs  made. 

Same^Same — Election  to  Accept  Cost  of  Repairs— Fraud: 

An  election  by  the  Insured  to  accept  the  cost  of  repairs, 
which  was  contained  in  an  agreement  to  submit  the  question 
to  appraisers,  was  to  be  treated  as  nullity  where  the  sub- 
mission failed  because  of  the  fraud  of  the  arbitrators.  The 
agreement  to  submit  to  arbitration  could  not  be  void  as  to 
the  arbitration  and  valid  as  to  the  election  to  accept  the 
cost  of  repairs  as  the  measure  of  the  damage. 

Same — Same— Statute : 

There  is  no  reason  why  Sec.  7022,  R.  S.  Mo.,  1909,  relating 
to  the  ascertainment  of  loss  in  case  of  a  partial  destruction 
by  fire  should  not  be  applied  to  partial  loss  of  personal 
property. 

Same — Penalty — Statute  Construed: 

The  statute  providing  for  penalty  and  attorney's  fees  in 
case  of  vexatious  refusal  to  pay  is  highly  penal.  In  order 
to  entitle  the  plaintiff  to  the  penalty  and  attorney's  fees, 
there  ought  to  be  an  unambiguous  finding  of  the  fact  of 
vexatious  refusal  to  pay  before  the  infliction  of  efther  pen- 
alty should  be  permitted  to  stand;  either  there  should  be 
a  general  verdict  assessing  both  the  penalty  and  the  attor- 
ney's fees,  or  there  should  be  an  affirmative  finding  that  the 
refusal  to  pay  was  in  fact  vexatious. 

Same — Same— Insufficient  Proof  of  Vexatiousness: 

Where  there  was  a  submission  to  appraisers  and  the 
award  made,  and  the  company  stood  upon  the  award,  and 
the  plaintiff  brought  suit  without  any  apparent  effort  to 
adjust  the  dispute  as  to  the  validity  of  the  award,  there  was 
no  such  vexatious  delay  shown  as  would  entitle  plaintiff  to 
recover  the  statutory  penalty. 
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Same— Same— Same : 

The  mere  fact  that  the  insured  recovered  judgment  was 
insufficient  to  establish  vexatiousness  so  as  to  warrant  the 
infliction  of  statutory  penalty. 

[Judgment  for  plaintiff  below.     Here  affirmed  upon  remittitur 
of  attorney's  fees.] 

Non-Royalty  Shoe  Company  v.  Phoenix  Assurance  Com- 
pany (Mo.  S.  C): 

210  Southwestern  Reporter  (April  23.  1919)  37. 

Action  on   Policy — Contract   Made   In   Name  of  One  Other 

Than  Real  Party  in  ineurance: 

It  was  averred  in  each  paragraph  of  complaint  that  the 
company's  agent,  with  knowledge  of  all  the  facts  as  to  title, 
upon  application  by  plaintiff,  Abell,  executed  and  delivered 
the  policy  to  him  and  receipted  him  for  the  premium;  that 
one  Carson  was  named  in  the  policy  as  the  insured,  because 
the  agent  at  the  time  said  it  was  the  proper  and  necessary 
way,  Carson  being  the  record  owner.  Held,  That  Abell  was 
the  real  party  in  insurance  under  Sec.  252  Bums  Revised 
Stat.  1914,  and  was  the  only  person  who  could  maintain  the 
action,  it  being  the  law  of  the  state  that  if  a  promise  is 
made  to  a  person  by  a  wrong  name,  the  promisee  may  sue 
upon  that  promise  in  his  right  name. 

Same— Proof 8  of  Loes — Waiver: 

Where  liability  was  denied  within  sixty  days  after  the 
date  of  the  fire,  there  was  a  waiver  of  the  requirement  of 
proofs  of  loss. 

[Judfirment  for  plaintiff  below.     Here  affirmed  against  com- 
pany.] 

Niagara  Fire  Ins.  Company  v.  Abell  et  al.  (Ind.  App.) : 

122  Northeastern  Reporter  (April  29,  1919)  667. 

Action  to  Recover  Unearned  Premium — Ree  Adjudicata: 

An  action  for  Balance  due  plaintiff  for  return  premiums 
under  and  by  virtue  of  a  stipulation  in  the  policy  for  return 
premiums,  was  not  barred  by  reason  of  a  prior  action  by 
the  insurance  company  to  recover  the  premium  on  the 
policy. 

[Judgment   for    plaintiff   below.      Here   affirmed   against   de- 
fendant] 

Providence- Washington  Ins.   Company   v.   Owens    (Tex. 
C.  C.  A.)  : 

210  Southwestern  Reporter  (April  30,  1919)  658. 

Action  on  Policy — Proviso— Interpretation: 

The  plaintiffs'  premises  and  contents  were  insured  by  a 
policy  covering  loss  and  damage  "directly  caused  by  war, 
bombardment,  military  or  usurped  power,  or  by  aerial  craft 
(hostile  or  otherwise),  and  fire,  directly  caused  by  any  of  the 
foregoing,  whether  originating  on  the  premises  insured  or 
elsewhere."  The  policy  contained  the  proviso  that  no  claim 
was  to  attach  for  "Destruction  by  the  Government  of  the 
country  in  which  the  property  is  situated."  During  the  life 
of  the  policy  a  group  of  persons  styling  themselves  a  "Pro- 
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visional  Government"'  proclaimed  a  republic,  occupied  with 
armed  forces  certain  public  buildings  situated  in  the  city 
in  which  the  insured's  premises  were  located.  Such  build- 
ings subsequently  were  bombarded  by  the  military  forces  of 
the  Government,  resulting  in  a  fire.  The  conflagration  spread 
and  destroyed  the  plaintiff's  premises  and  their  contents.  In 
an  action  on  the  policy  it  was  Meld,  That  the  policy  covered 
loss  from  fire  caused  by  a  bombardment  carried  on  by  the 
forces  of  the  Government,  and  that  the  proviso  only  applied 
to  the  intentional  destruction  of  property  by  the  Government, 
and  that  plaintiffs'  loss  was  therefore  recoverable  under  the 
policy. 

[Judgment  for  plaintiff  below.     Here  affirmed  against  com- 
pany.] 

Curtis  &  Sons  v.  Mathews.  (1  K.  B.  Div.) : 

[1919]   1  K.  B.    The  Law  Reports   (April)    425. 

Premium — Payment — Acceptance  of  Note: 

The  mere  giving  of  a  note  for  a  premium  due  will  not 
work  a  payment  of  the  premium,  but  the  insurance  com- 
pany may  so  treat  it  as  being  the  equivalent  of  cash,  and 
may  so  deal  with  the  insured  as  to  waive  the  right  to  deny 
that  the  note  though  not  paid  at  maturity,  worked  an  actual 
payment. 

Same^Non-Payment  of  Note— Waiver: 

It  appearing  that  the  company  retained  the  note  after  ma- 
turity and  had  thereafter  made  attempts  to  collect  it,  not- 
withstanding entries  on  its  books  indicating  that  it  con- 
sidered the  note  no  longer  as  a  live  asset  and  that  the  policy 
had  lapsed,  there  was  sufllcient  evidence  to  sustain  the  find- 
ing of  waiver  of  forfeiture  because  of  non-payment  of  the 
note  at  maturity. 

Policy — Mutual   Mistake^Reformation : 

Where  both  the  insured  and  the  agent  through  whom  the 
policy  was  issued  believed  that  the  policy  was  to  continue 
for  one  year,  and  neither  knew  that  there  was  inserted  in 
the  policy  a  "builder's  risk  clause,"  the  nature  and  terms  of 
which  insurance  would  expire  upon  completion  of  the  con- 
struction of  the  building,  the  insured  was  entitled  to  a  re- 
formation of  the  policy  eliminating  such  clause. 

Same— Same — Same : 

Although  the  agent  knew  that  the  "builder's  risk  clause" 
contained  the  provision  that  it  did,  and  knowingly  induced 
the  insured  to  believe  otherwise,  the  insured  would  be 
entitled  to  reformation. 

Same — Same — Evidence  Considered: 

Upon  the  outside  of  the  policy  there  appeared  the  words 
"Expire  June  9,  1917."  At  the  time  of  delivery  the  agent 
told  the  insured  that  the  policy  was  written  for  a  year;  the 
insured  placed  the  policy  in  his  safe  without  reading  it  and 
did  not  ascertain  that  it  contained  a  "builder's  risk  clause," 
by  the  terms  of  which  the  policy  would  expire  upon  comple- 
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tion  of  the  building.  After  the  building  had  been  completed 
the  agent  sent  the  insured  an  endorsement  to  be  put. upon 
the  policy,  which  endorsement  stated  the  time  of  expira- 
tion to  be  June  9,  1917.  Held^  That  this  evidence  was  suflH- 
cient  to  create  an  issue  as  to  whether  or  not  the  parties 
Intended  the  policy  to  run  for  one  year,  so  that  the  granting 
of  a  non-suit  was  error. 

[Judgment  for  company  below.     Here  reverted  against  com- 
pany.] 

Metzger  v.  Aetna  Ins.  Company  (N.  Y.,  App.  Div.) : 

175  New  York  Supplement  (May  6,  1919)  428. 

Action  on  Policy — Accord  and  Satisfaction — Evidence  Con- 
sidered: 

Although  the  insured  had  the  right  under  the  Washington 
Valued-Policy  Law  to  claim  the  full  amount  of  insurance  on 
the  building  alleged  to  have  been  completely  destroyed,  this 
being  a  matter  in  dispute  and  insured  having  agreed  with 
the  adjuster  as  to  the  amount  of  loss,  including  the  lods  on 
other  items  partially  destroyed,  and  having  in  pursuance 
thereof  made  proof  of  loss  and  accepted  and  cashed  the 
company's  draft,  there  was  an  accord  and  satisfaction. 

[Judgment  for  plaintiff  below.    Here  reverted  in  favor  of  in- 
surance company.] 

Markham    Shingle    Company    v.    Royal    Ins.    Company 
(Wash,  S.  C.) : 

179  Pacific  Reporter  (May  5.  1919)  799. 


Action  on  Policy — Void  Policy — Judgment  for  Money  tend- 
ered into  Court: 

In  an  action  on  a  policy  where  Judgment  was  rendered  in 
favor  of  the  company,  declaring  the  policy  void  for  non-com- 
pliance with  the  Iron-Safe  Clause,  it  was  error  to  refuse  to 
render  Judgment  for  the  assured  for  the  amount  of  premium 
paid,  which  amount  the  company  tendered  into  court  with 
its  answer. 

[Judgment  for  plaintiff  below,  reverted  on  appeal  (166  South- 
western 1096).  Here  affirmed  in  favor  of  company  ex- 
cept as  to  amount  of  premiums  paid  into  court.] 

Walker  v.   National   Union   F^re   Ins.    Company    (Tex. 
Comm.  of  Appeals) : 

210  Southwestern  Reporter  (May  7,  1919)  688. 

Policy — Iron-Safe  Clause— Sufficiency  of  Compliance: 

An  inventory  which  set  forth  neither  the  value  nor  the 
grade  of  the  commodities  purporting  to  be  on  hand  was  an 
insuflUcient  compliance  with  the  iron-safe  clause. 

Same— Same— Same : 

The  rule  that  where  a  new  business  is  begun  within 
twelve  months  from  date  of  the  policy,  with  an  entirely 
new  stock  of  goods,  the  original  invoices  covering  the  first 
goods  placed  in  the  business,  satisfy  the  requirement  of  an 
inventory,  but  does  not  apply  to  the  continuation  of  an  old 


Digitized  by  VjOOQ IC 


54  DIGEST  OF  INSURANCE  'CASES,      [vol.  xxxii. 

business  at  a  new  place  where  no  new  set  of  books  is  opened 
upon  the  making  of  the  change  of  the  locations. 

[Judgment  for  plalntlfC  below,  afnrmed  on  appeal  (163  South- 
western 398).    Here  reversed  In  favor  of  company.] 

Hartford   Fire   Ins.   "Company   et   al.   v.   Walker    (Tex. 
Comm.  of  Appeals) : 

210  Southwestern  Reporter  (May  7,  1919)  682. 

Notice  by  Registered  IVIail— Validity  of  Contract: 

A  provision  of  the  policy  requiring  notice  by  registered 
mail  is  a  reasonable  provision  and  one  which  it  was  com- 
petent for  the  parties  to  adopt. 
Same — Notice — Mailing: 

The  inference  of  receipt  of  notice  from  proof  of  mailing 
of  an  unregistered  letter  may  not  be  invoked  where  the 
policy  requires  notice  by  registered  mail. 

Same— Same— Same : 

Although  notice  was  not  sent  by  registered  mail,  as  the 
policy  required,  if  the  notice  sent  by  ordinary  mail  was 
actually  received  by  the  company,  that  would  be  sufficient. 

[Judgment  for  plaintifC  below  reversed  on  appeed  (170  N.  W. 
154).     Here  petition  for  rehearing  denied.] 

Olute  V.  Des  Moines  Mutual  Hail  &  Cyclone  Assn.  et  al. 
(S.  a  S.  C.) : 

171  Northwestern  Reporter  (May  16.  1919)  817. 

Policy — Noft-Payment  of  Premium — Forfeiture: 

The  policy  provided  "In  consideration  of  the  stipulations 
herein  mentioned  and  of  payment  at  maturity  of  premium 
note  for  $32.00,  due  October  1,  1916,  defendants  insures 
Emil  Langbehn  for  the  term  of  three  years."  Held,  That  the 
policy  having  gone  into  effect  and  itself  having  no  provision 
for  forfeiture  for  non-payment  of  the  premium,  and  such 
note  being  no  part  of  the  contract,  the  failure  to  pay  did 
not  terminate  the  insurance. 

[Judgment  for  plaintiff  below.     Here  affirmed  against  com- 
pany.] 

Langbehn  v.  American  Ins.  Company  (S.  D.  S.  C.) : 

171  Northwestern  Reporter  (May  16,  1919)  820. 

Policy — Protection  of  Property — Contract  Construed: 

A  provision  in  a  fire  insurance  policy  covering  wheat  in 
the  stack,  requiring  the  assured,  if  fire  occur,  to  protect  the 
property  from  further  damage,  applies  to  property  involved 
in  the  fire,  and  not  to  imaffected  stacks  remote  from  those 
consumed. 

[Judgment  for  plaintiff  below.     Here  affirmed  against  oom- 
»  pany.] 

Kenney  v.  St.  Paul  Fire  &  Marine  Ins.  Co.,  (Kan.  S.  C.) : 

180  Pacific  Reporter  (May  19,  1919)  227. 

Action  on  Policy — Failure  to  Notify  Fire  Marshal — Statute 

Construed: 

Sec.  1946,  i  5  Wis.  Stat.  1917  requires  that  notice  of  any 
fire  loss  shall  be  given  to  the  chief  <^  the  fire  department 
or  to  the  state  fire  marshal,  and  provides  that  no  proof  of 


Digitized  by  VjOOQ IC 


1919.]  FIRE  INSURANCE.  65 

loss  shall  be  made  until  such  notice  has  been  given.  Held, 
That  the  failure  of  the  insured  to  give  the  notice  as  required 
would  not  prevent  him  from  suing  on  the  polio7,  espe^ally 
where  the  insurance  company  did  not  reject  the  proofs  of 
loss  upon  the  ground  that  the  statutory  notice  had  not  been 

Same-— Same — Pleading : 

A  denial  by  the  company  that  the  insured  fulfilled  all  the 
conditions  of  the  policy  or  that  the  proofs  of  loss  were  as 
required  by  the  policy  is  not  siifflcient  as  a  plea  that  the  in- 
sured failed  to  give  the  statutory  notice.  The  requirement 
of  notice  to  the  fire  marshal  was  not  made  a  part  of  the 

contract  between  the  parties. 

• 

Same— Same— Same : 

The  failure  to  give  notice  to  the  fire  marshal,  if  effective 
to  the  company  at  all,  would  have  done  no  more  than  abate 
the  action  because  prematurely  brought.  It  did  not  go  to 
the  merits,  and  therefore  had  to  be  raised  by  special 
pleading. 

[Judgment  for  plaintiffs  below.     Here  affirmed  againat  com- 
panies.] 

Mentung  et  al.  v.  Germania  Fire  Ins.  Co.  et  al.   (Wis. 

S.  C): 

171  Northwestern  Reporter  (May  28,  1919)  942. 

Action  on  Policy — Inventory — Evidence: 

In  an  action  on  a  fire  insurance  policy,  it  is  error  to  admit 
in  evidence,  as  an  inventory  of  goods  claimed  to  have  been 
burned  sheets  of  paper  containing  items  copied  by  one  per- 
son from  slips  made  by  others,  when  the  sheets  were  not 
verified,  nor  supported  by  the  original  data  or  by  testimony 
that  the  inventory  was  in  fact  taken  of  stock  actually  on 
hand,  or  that  the  inventory  is  a  correct  statement  of  goods 
in  stock  and  the  value  thereof;  an&,  if  no  legal  proof  is 
made  of  the  loss,  a  Judgment  for  the  plaintiff  will  be  re- 
versed. 

[Judgment  for  plaintiff  below.    Here  reversed  in  favor  of  in- 
surance company.] 

Dixie  Fire  Ins.  Co.  v.  Hillsborough  Dry  Goods  Co.  (Fla. 
S.  C): 

81  Southern  Reporter  (May  24.  1919)  446. 

Policy — ^Appraisement — Forfeiture: 

The  company  demanded  an  appraisement  as  was  pro- 
vided for  in  the  policy.  The  insured  refused  to  enter  into 
the  appraisement,  claiming  that  there  was  a  total  loss  and 
that  he  was  entitled  to  the  full  amoimt  of  the  policy  under 
the  Washington  Valued-Policy  Law.  Seld,  That  the  provi- 
sions of  the  policy  requiring  appraisal  were  valid  and  en- 
forceable; it  was  the  insured's  privilege  to  comply  with  the 
conditions  of  the  policy  or  to  stake  his  right  of  recovery 
upon  the  question  of  fact  as  to  whether  there  was  a  total  or 
partial  loss.  The  loss  being  only  partial,  refusal  to  enter 
into  an  appraisement  could  be  pleaded  in  bar  of  a  recovery. 


Digitized  by  VjOOQ IC 


56  DIGEST  OF  INSURANCE  CASES,      [vol.  xxxii. 

Same— Same — ^Validity  of  Contract: 

ProTisions  of  a  policy  calling  for  appraisement  of  property 
partially  destroyed  by  fire  and  the  denial  of  a  right  to  main- 
tain an  action,  unless  they  are  complied  with,  are  upheld 
upon  the  ground  of  sound  public  policy.  They  tend  to  fair 
dealing  and  to  the  prevention  of  litigation. 

Same — Same — Waiver: 

Preliminary  negotiations  looking  to  an  amicable  settle- 
ment of  a  loss  could  not  be  considered  as  a  waiver  of  the 
provisions  of  the  policy  for  appraisement 

Same — Performance — Burden   of  Proof: 

A  recovery  upon  an  insurance  policy  is  based  on  the  con- 
tract, and  performance  on  the  part  of  the  insured  is  essen- 
tial to  his  cause  of  action. 

[Judgment  for  company  below.     Here  affirmed  in  favor  of 
company.] 

Goldstein  et  al.  v.  National  Fire  Ins.  Co.  (Wash.  S.  C.) : 

180  Pacific  Reporter  (May  26,  1919)   409. 

Bill  of  Discovery — ^"Managing  Agent" — Evidence  Considered: 
An  agency,  which  also  represents  six  other  companies, 
and  which  has  no  authority  to  pay  losses  or  compromise,  or 
to  settle  claims,  and  which  employs  no  sub-agents  and  is 
merely  authorized  to  procure  and  effect  inQurance,  is  not 
a  "managing  agent"  within  the  provision  of  the  New  York 
laws  of  relating  to  the  examination  under  oath  of  a  ''man- 
aging agent"  of  a  corporation. 

Same — Knowledge  of  Agent — Improper  Order: 

It  appears  that  the  officers  of  the  agency,  who  were  re- 
quired to  submit  to  examination,  did  not  become  such  until 
after  the  transaction  desired  to  be  inquired  into,  and  had 
no  personal  knowledge  thereof.  Geld,  That  an  order  requir- 
ing them  to  submit  to  examination  under  such  circum- 
stances was  improper. 

[Judgment  tor  company  below.     Here  affirmed  in  favor  of 
company.] 

Blasius  et  al.  v.  Hartford  Fire  Ins.  Co.  (N.  Y.,  App.  Div.) : 

176  New  York  Supi^ement  (May  26,  1919)  709. 

Principal  and  Agent — Delegation  of  Authority: 

(General  agents  of  insurance  companies  authorized  to  con- 
tract risks,  receive  and  collect  premiums  and  deliver  poli- 
cies, may  confer  upon  a  clerk  or  subordinate  authority  to 
execute  the  same  powers;  the  service  is  not  of  such  a  per- 
sonal character  as  to  prevent  the  delegation  of  the  powers 
vested  in  them. 

Same— Notice  to  Agent — Evidence  Considered: 

Notice  by  the  insured  to  a  bookkeeper  In  the  office  of  the 
insurance  agency,  who  stated  that  she  could  receive  the 
information  and  would  transmit  it  to  her  ^nployer,  was 
notice  to  such  agency  and  through  such  agency  to  the  in- 
surance company. 


Digitized  by  VjOOQ IC 


1919]  PIRB  INSURANCE.  57 

Same— Same — ^When   Imputed  to  Company: 

Notice  to  the  agent  of  an  insurance  company  is  binding 
upon  the  company  though  not  communicated  to  it 
Pol  icy — Vacancy — Waiver: 

The  provision  of  a  policy  that  it  shall  become  void  if  the 
property  become  vacant  or  imoccupied  for  a  period  of  ten 
days  could  be  waived  by  the  company's  agent. 
Same-— Change  of  Use — Waiver: 

The  company  having  had  notice  of  the  purpose  of  the 
insured  to  change  the  use  of  the  building  covered,  it  was 
then  its  duty  to  inform  him  that  it  would  not  thereafter 
carry  the  risk.  If  it  was  its  purpose  not  to  so  carry  it,  and 
failing  so  to  do,  it  could  not  escape  liability  upon  a  change 
of  such  use. 

Same— Same— Same : 

Where  the  company,  having  knowledge  through  its  agent, 
of  facts  voiding  the  policy,  retained  the  imeamed  premium 
and  did  not  elect  to  declare  the  policy  void,  and  thereafter 
collected  another  premium,  it  thereby  waived  the  forfeiture. 

[Judgment  for  plaintiff  below.     Here  affirmed  against  com- 
pany.] 

Home  Ins.  Company  v.  Strange  (Ind.  App.): 

128  Northeaatem  Reporter  (May  27.  1919)  127. 

Mutual  Company — Aaeeetmenta — Notice: 

A  provision  in  the  policies  of  a  mutual  fire  insurance  com- 
pany that  assessments  were  payable  within  thirty  days 
should  be  construed  to  mean  thirty  days  from  the  time  of 
sending  notice  thereof  to  the  policyholders,  and  not  from  the 
date  of  the  assessment,  in  the  absence  of  any  provision  in 
the  policy  or  by-laws  as  to  when  the  thirty  days  should  begin 
to  run,  or  fixing  a  time  when  assessments  should  be  made. 
[Judgment  for  plaintiff.] 

Leininger  v.  The  Farmers'  Mutual  Ins.  Co.  (Lancaster 
Co.  C.  P.) : 

86  Lancaster  Law  Review  (May  30,  1919)  149. 

Action    on    Premium     Note— Want    of    Sole    Ownership- 
Estoppel: 

While  ordinarily  a  policy  of  insurance  is  void  if  the  in- 
sured be  not  the  sole  and  unconditional  owner  of  the  proper- 
ty covered,  together  with  the  land  upon  which  the  buildings 
are  situated,  still  even  though  the  insured  be  not  such  sole 
owner,  if  the  agent  of  the  company  knew  at  the  time  of 
issuance  of  the  policy  the  rule  of  its  knowledge  as  to  owner- 
ship, the  policy  was  nevertheless  binding,  since  the  company 
would  be  estopped,  by  reason  of  such  knowledge,  from  set- 
ting up  want  of  sole  ownership.  For  this  reason  the  insured 
would  be  liable  on  a  note  given  for  the  premium  on  a  policy 
executed  under  such  circumstances. 

[Judgment  for  plaintiff  below.     Here   affirmed  against  de- 
fendant] 
Blackstock  v.  Jefferson  Ins.  Agency  (Ga.  C.  A.) : 
99  Southeastern  Reporter  (May  31.  1919)  142. 
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Policy — Other  Insurance — Forfeiture: 

Although  there  was  a  waiver  of  the  act  of  the  Insured  In 
taking  out  a  $1,300  policy  as  additional  Insurance,  where 
the  undisputed  evidence  showed  the  taking  out  of  another 
policy  of  1300,  after  the  Issuance  of  the  policy  sued  on,  there 
was  a  violation  of  the  warranty  as  against  additional  Insur- 
ance in  excess  of  $1,200. 

[Judfirment  for  company  below.     Here  affirmed   in  favor  of 
company.] 

Sherrer  v.  Queen  Ins.  Company  (Ga.  C.  A.  ) : 

99  Southeastern  Reporter  (May  81,  1919)  139. 

Loss  Caused  by  Wrong-Doer — Subrogation: 

Where  an  Insurance  company  pays  a  loss  which  Is  caused 
hy  the  negligence  of  a  third  person,  it  becomes  subrogated 
to  the  rights  of  the  Insured  to  the  extent  of  the  money  paid 
by  It  under  its  policy. 

Same — ^Action — Parties: 

In  an  action  at  law  for  the  recovery  of  damages  for  loss 
of  property  caused  by  the  negligence  of  a  third  person, 
where  the  insurance  does  not  equal  the  loss  alleged  to  have 
been  sustained  and  paid  by  the  insurance  company,  it  is  the 
duty  of  the  insurance  company  and  the  owner  to  Join  as 
parties  In  such  action. 

Same — Measure  of  Damages — Insurance  Proceeds: 

The  defendant  in  such  an  action  has  no  right  to  the 
benefits  of  the  insurance  carried  by  the  owner,  and  cannot 
rely  either  in  whole  or  in  part,  on  the  defence  that  the  owner 
of  the  property  had  been  previously  paid  by  the  insurance 
company. 

Same— Subrogtion — Sufficiency  of  Proof: 

The  president  of  the  plaintiff  manufacturing  company  test- 
ified that  he  had  examined  the  complaint  and  knew  the  list 
of  the  Insurance  companies  therein  specified;  that  his  com- 
pany had  Insurance  with  all  those  Insurance  companies  and 
that  the  losses  were  paid  as  set  forth  in  the  complaint. 
Held,  That  this  was  sufficient  evidence  that  the  insurance 
companies  had  paid  the  losses  so  as  to  establish  their  right 
to  subrogation. 

['Judgment  for  plaintiffs   below.     Here   affirmed  against  de- 
fendant] 

Northwest  Door  Co.  et  al.  v.  Lewis  Inv.  Co.  et  al.  (Ore. 
S.  C): 

180  Pacific  Reporter   (June  2,  1919)   495. 

Policy — Removal — Forfeiture: 

Where  a  policy  provides  that  the  goods  are  covered  only 
while  they  remain  in  the  place  where  they  were  when  in- 
sured, no  recovery  can  be  had  if  they  are  removed  elsewhere 
without  the  consent  of  the  insurance  company. 
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Same— Same— Statute : 

Art.  4874a  Vernon's  Sales  Ann.  Civ.  Stat.  Tex.  1914.  pro- 
Tides  that  no  breach  of  conditions  of  any  fire  policy  shall 
render  a  contract  void  unless  the  breach  contributed  to 
bring  about  the  destruction  of  the  property.  Seld,  That  this 
statute  would  apply  to  a  removal  of  the  property  from  one 
location  to  another,  if,  as  a  matter  of  fact,  the  removal  did 
not  contribute  to  bring  about  the  destruction  of  the  property. 

Same— Mutual  Mistake— Reformation: 

While  all  oral  agreements  prior  to  the  execution  of  a 
policy  are  presumed  to  have  been  embodied  in  it,  this  pre- 
sumption is  not  conclusive,  but  may  be  rebutted  by  show- 
ing that  the  agreement,  by  reason  of  mutual  mistake,  fraud 
or  accident,  failed  to  embody  all  of  the  terms  of  the  con- 
tract actually  made,  a  reformation  of  such  an  instrument 
may  be  had  where  Uiere  was  a  mistake  on  the  part  of  one 
of  the  parties  and  fraud  on  the  part  of  the  other. 

Same — Authority  of  Agent — Apparent  Authority: 

It  is  immaterial  whether  or  not  an  agent  has  actual  author- 
ity to  make  a  contract  if  he  has  apparent  authority  so  to  do. 
Instructions  by  the  principal  to  such  an  agent  not  to  make 
a  given  contract  are  immaterial  where  the  contract  is  within 
the  apparent  scope  of  the  agent's  authority,  and  such  re- 
strictions are  not  known  to  the  party  with  whom  the  con- 
tract is  made. 

Same— Same— Same : 

One  dealing  with  an  agent  must  ascertain,  not  only,  that 
he  is  such  an*  agent,  but  the  extent  of  his  authority;  but  he 
may  rely  upon  such  facts  as  plainly  indicate  such  agency 
and  such  authority. 

Same— Same — Evidence  Considered: 

The  fact  that  an  insurance  agent  has  the  policies  of  the 
company,  signed  by  its  officials,  to  become  effective  when 
countersigned  by  the  agent,  is  sufficient  evidence  of  such 
agency. 

Same— Same— ^Territorial   Limits: 

In  the  absence  of  information  that  the  agent,  who  was 
furnished  with  policies,  had  no  authority  to  write  insurance 
except  at  the  place  where  his  office  was  located,  insured 
may  presume  that  he  did  have  authority  to  cover  property 
located  elsewhere. 

Same — Mutual  MitUke — Evidence  Considered: 

There  was  evidence  to  the  effect  that  the  agent  was  noti- 
fied at  the  time  of  the  issuance  of  the  policy  that  the  insured 
intended  to  remove  his  goods  from  El  Paso  to  Waco,  that 
the  agent  agreed  that  the  policy  would  protect  the  goods 
after  their  removal  to  Waco,  and  that  said  agent  agreed  to 
take  all  such  steps  as  were  necessary  and  make  all  such 
notations  upon  his  record  as  would  fully  protect  the  insured 
in  the  event  of  loss  by  fire  after  the  removal  of  the  goods. 
Held,  That  under  this  evidence  the  insured  had  the  right  to 
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presume  that  the  agent  had  the  authority  to  make  the 
contract  and  that  the  agent's  failure  to  make  the  proper 
notations  to  evidence  the  real  contract  resulted  In  the 
policy,  by  mutual  mistake,  falling  to  express  the  real  con- 
tract made,  or  that  the  same  was  a  result  of  a  mistake  on 
the  part  of  the  insured  and  a  legal  fraud  on  the  part  of  the 
agent. 

[Juderment  for  plaintiff  below.     Here  aflarmed  against  com- 
pany.] 

Standard  Fire  Ins.  Company  v.  Buckingham   (Tex.  C. 
C.  A,): 

211  Southwestern  Reporter   (June  4,  1919)  681. 

Action  on  Policy — Deterioration — Evidence  Considered: 

One  of  the  defendant's  witnesses  testified — "I  think  there 
was  no  material  change  in  the  value";  he  further  testified 
that  he  was  one  of  the  arbitrators  and  as  such  found  the 
facts  to  be  that  there  was  no  material  change  in  the  value. 
Held,  That  this  testimony  was  sufficient  to  support  the 
finding  that  there  had  been  no  deterioration. 

Same— Value  of  Property — Valued-Policy  Law: 

Testimony  of  a  witness  that  he  believed  the  cash  value 
of  the  property  at  the  time  of  the  fire  to  be  only  $750,  was 
not  inconsistent  with  his  testimony  that  there  had  been  no 
deterioration  since  the  policy  was  issued.  The  actual  cash 
value  of  the  property  might  have  been  only  $750,  at  the  time 
of  the  fire;  yet  the  company  having  agreed  on  a  greater 
value  when  the  policy  was  written,  was  held  to  that  value 
however  excessive,  if  there  had  been  no  deterioration  up 
to  the  time  of  the  fire,  the  policy  being  a  valued  policy. 

Same— Same— Burden  of  Proof: 

The  policy  being  a  valued  policy,  the  burden  of  proof  was 
upon  the  plaintiff  to  show  the  actual  cash  value  of  the  prop- 
erty destroyed  at  the  time  of  the  fire  in  question,  only  in 
case  there  had  been  deterioration  in  the  value  between  ther 
time  of  issuance  of  the  policy  and  the  time  of  the  fire. 

Same— Deterioration — Burden    of   Proof: 

In  such  an  action  the  burden  of  proof  was  on  the  plaintiff 

to  show  that  there  had  been  no  deterioration. 

[Juderment  for  plaintiff  below.     Here  affirmed  against  com- 
pany.] 

Joyce  V.  St.  Paul  Fire  &  Marine  Ins.  Co.  (Kansas  City 

C.  A.): 

211  Southwestern  Reporter  (June  4,  1919)  890. 

Pol  Icy — ^"Total  Lom" — Construction : 

A  policy  of  Insurance  on  a  building  has  reference  to  the 
building  as  such  and  not  to  the  materials  composing  it;  in 
order,  therefore,  to  constitute  a  total  loss  it  is  not  necessary 
that  all  the  materials  entering  into  the  building  be  abso- 
lutely and  physically  destroyed,  a  total  loss  is  sustained 
whenever  the  building  has  lost  its  identity  and  its  specific 
character. 
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§ame — Same — How  Dettrmined: 

There  can  be  no  total  loss  of  a  building  so  long  as  a  sub- 
stantial remnant  of  the  structure,  standing  in  place,  is 
reasonably  adapted  for  use  as  a  basis  upon  which  to  restore 
the  building  to  the  condition  in  which  it  was  before  the 
injury,  and  whether  it  is  so  adapted  depends  upon  whether 
a  reasonable  and  prudent  owner,  uninsured,  desiring  such  a 
structure  as  the  one  in  question  was  before  the  injury, 
would,  in  proceeding  to  restore  the  building  to  its  original 
condition,  utilise  such  remnant  as  such. 

Same— Same— Evidence : 

Evidence  of  the  value  of  the  remaining  walls,  or  the  com- 
parative cost  of  reconstruction,  using  such  walls,  or  building 
entirely  anew,  is  admissible  upon  the  issue  of  total  loss  and 
it  is  competent  in  a  determination  thereof. 

Same— Same— Question  for  Jury: 

The  evidence  established  that  as  a  result  of  the  fire  the 
front  wall  had  collapsed  and  that  the  north  wall  was  in  such 
condition  that  it  could  not  be  used  in  reconstruction;  the 
east  and  west  walls  remained  standing,  but  there  was  a 
conflict  in  the  evidence  as  to  their  condition,  the  witnesses 
on  behalf  of  the  insured  testifying  that  they  could  not  be 
used  in  rebuilding,  ffeld.  That  the  evidence  was  sufficient 
to  raise  an  issue  as  to  whether  or  not  there  was  a  total 
loss;  the  absence  of  evidence  as  to  value  of  the  remnant 
and  cost  of  reconstruction  did  not  preclude  the  right  of 
defendant  to  a  correct  charge  on  total  loss  and  submission 
of  the  issue  whether  a  reasonable  and  prudent  owner,  unin- 
sured, desiring  to  reconstruct  the  building  would  use  the 
remnant  as  a  basis  for  such  reconstruction. 

Same— Interest — Valued-Poiicy  Law: 

Notwithstanding  the  Valued-Policy  law,  which,  in  event 
of  total  loss,  renders  the  claim  under  the  policy  a  liquidated 
demand,  where  the  policy  itself  fixes  the  date  of  payment 
sixty  days  after  the  filing  of  proof  of  loss,  no  interest  is  to 
be  taxed  except  from  sixty  days  after  the  filing  of  proofs 
of  loss;  the  contractual  provisions  are  reasonable  and  tend 
to  contravene  the  statute,  the  statute  only  fixes  the  amount, 
and  in  no  manner  effects  the  rights  of  the  parties  to  con- 
tract as  to  the  due  date  of  the  amount  so  fixed. 

[Judgment    for    plaintiff    below.      Afllrmed    on    appeal     (166 
Southwestern  901.)     Here  reversed  in  favor  of  comi>any.] 

Fire   Association   of    Philadelphia   v.    Strayhom    (Tex. 
Com.  of  Appeals) : 

211  Southwestern  Reporter  (June  4,  1919)  447. 

Action  on  Policy — Communications  to  Attorney — Admission 

of  Proposed  Fraud: 

In  an  action  on  a  policy  of  fire  insurance  communications 
by  the  insured  to  her  attorney  tending  to  prove  that  she 
procured  the  house  to  be  burned,  were  privileged  and  there- 
fore inadmissible  over  her  objection,  but  communications 
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made  to  such  an  attorney  of  such  character  and  in  furthei^ 
ance  of  her  contemplated  fraud  of  pretending  that  the  prop- 
erty was  burned  accidently  and  without  her  participation 
were  not  made  to  the  attorney  in  his  professional  capacity, 
and  they  were  not  such  as  he  could  not  receive  in  such  ca- 
pacity, and  therefore  were  not  privileged. 

[Judgment   for  plaintiff   below.     Here   reversed   In   favor  of 
company.] 

Standard  B^re  Ins.  Co.  v.  Smithhart  (Ky.  C.  A.): 

211  Southwestern  Reporter  (June  4,  1919)  441. 

Policy — Appraisement — Procedure: 

The  agreement  to  submit  to  appraisers  provided  that 
they  should  appraise  and  ascertain  the  actual  cash  value 
and  direct  loss  by  lightning,  ffeld.  That  this  invoked  noth- 
ing but  their  personal  investigation;  they  were  not  bound 
to  take  testimony  and  their  failure  to  give  notice  of  the 
time  and  place  of  the  meeting,  and  the  failure  to  take  testi- 
mony did  not  render  the  award  void. 

Same— Same-— ConcI  usi  veness : 

An  award  by  appraisers  could  not  be  set  aside  merely 
because  the  arbitrators  ignored  evidence,  nor  merely  be- 
cause it  lacked  sufficient  evidence  to  support  it,  nor  because 
the  arbitrators  fell  into  what  was  no  more  than  an  honest 
error  in  Judgment. 

Same— Same — Gross  Mistake: 

Gross  mistake,  strongly  proved,  will  void  an  award  and 
relief  from  such  mistakes  does  not  depend  upon  satisfying 
the  arbitrators  of  it  on  an  application  to  them  for  a  re- 
hearing. 

Same— Same — Inadequacy: 

Where  an  award  is  grossly  inadequate  a  presumption  is 
raised  that  the  arbitrators  were  partisan  and  the  award  may 
be  set  aside  because  of  such  partiality. 

Same— Same— Same : 

Where  there  was  substantial  evidence  to  the  effect  that 
the  plaster  was  damaged  by  lightning  to  the  extent  of  $850, 
an  award  of  $150  was  grossly  inadequate. 

[Judgment  for  plaintiff  below.     Here  affirmed  against  com- 
pany.] 

Turner  v.  Hartford  Fire  Ins.  Co.; 

Same  v.  Conn.  Fire  Ins.  Company  (la.  S.  C): 

172  Northwestern  Reporter  (June  6,  1919)  178. 

Broker — Agency  for  Insured: 

Where  the  broker  was  employed  by  defendant  to  procure 
insurance  against  loss  by  explosion,  he  had  general  authority 
to  negotiate  for  and  receive  the  particular  kind  of  policy  on 
defendant's  behalf.  In  negotiating  with  the  plaintifiP  com- 
pany for  such  policy  he  was  acting  within  the  apparent  scope 
of  his  authority. 
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Samo— Scope  of  Authority — Question  for  Jury: 

Whether  there  were  secret  instructions  to  the  broker  that 
the  explosion  insurance  should  be  obtained  only  if  the  in- 
surance company  would  also  issue  policies  of  fire  insur- 
ance, the  evidence  conflicted,  was  for  the  Jury. 

Same-— Same— Ratification : 

Whether  the  retention  of  the  policy  by  the  insured  for 
two  months  was  a  ratification  of  its  procurance  by  the 
broker,  was  a  question  for  the  Jury,  having  been  contended 
by  the  insured  that  he  had  exceeded  his  authority  in  ob- 
taining the  explosion  insurance  without  also  having  ob- 
tained fire  insurance. 

[Juderment  for  defendant  below.     Here  reversed  in  favor  of 

Inaurance  company.] 
Globe   &  Rutgers  Fire  Ins.   Co.  v.  Warner  Sugar  Re- 
fining Co.  (N.  Y.,  App.  Div.) : 

176  New  York  Supplement   (June  9,  1919)    3. 

Action  on  Policy — Cause  of  Loss — Sufficiency  of  Complaint: 
A  petition,  to  recover  for  loss  of  household  goods,  alleged 
that  the  dwelling  in  which  said  goods  were  located  was 
totaUy  destroyed  by  fire;  that  the  loss  was  a  stipulated 
amount,  and  that  the  plaintiff  made  proof  of  his  loss  to  the 
defendant,  iffeld,  That  the  petiticwi  was  sufficient  to  show  a 
claim  of  destruction  by  fire  of  the  household  goods  as  against 
a  general  demurrer  raising  the  point  that  there  was  no 
averment  that  the  property  insured  was  destroyed  by  fire. 

Same-— Corporate     Capacity     of     Company — Sufficiency     of 
Complaint: 

The  allegation  that  the  defendant  was  a  "mutual  chartered 
company"  was  sufficient  to  import  that  it  was  an  incorpor- 
ated company. 

Same— Service  of  Process — Sufficiency  of  Return: 

The  requirement  that  a  true  copy  of  the  writ  of  citation 
must  be  delivered  to  the  defendant,  is  met  by  delivery  in 
person  to  a  local  agent,  who  represents  the  corporation. 
The  return  showing  delivery  of  summons  to  a  designated 
person  described  as  local  agent  of  the  company  was  suffi- 
cient. 

[Judernent  for  plaintift  below.     Here  affirmed  against  com- 
pany.] 

United  Mutual  Fire  Ins.  Co.  v.  Talley  (Tex.  C.  C.  A.) : 

211  Southwestern  Reporter  (June  11,  1919)  653. 

Action  on  Policy — Keeping  Fire  Works — Forfeiture: 

The  policy  provided  "This  entire  policy  shall  be  void  if 
there  be  kept,  used  or  allowed  on  the  above  described 
premises  fire  works."  The  undisputed  evidence  of  the  wit- 
ness for  the  defense  showed  that  on  the  'Christmas  night 
on  which  the  fire  occurred  and  prior  to  the  fire,  there  "were 
some  fire  works  inside  the  store."     "Just  about  the  usual 
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stock  for  a  country  store."    iHeW,  That  the  verdict  for  the 
plaintiff  was  unauthorized  by  the  evidence. 

[Judgment  for  plaintiffs  below.     Here  reversed  in  favor  of 
defendant] 

Bussey  v.  Grantham  &  Son  (Ga.  C.  A.) : 

99  Southeastern  Reporter  (June  14,  1919)   236. 

Policy—Change  of  Possession — Evidence  Considered: 

The  placing  of  cattle'  in  the  possession  of  commission 
merchants  at  stockyards  exchange  to  be  sold  on  commis- 
sion, and  which  were  destroyed  by  fire  before  a  sale  was 
effected,  is  not  such  a  change  of  possession  as  will  avoid 
a  contract  of  insurance  wherein  it  was  provided  that,  if  there 
was  a  change  of  title  or  possession  of  the  cattle  without  the 
agreement  of  the  insurer,  the  policy  would  be  void. 

Same — Other   Insurance — Evidence  Considered: 

A  provision  in  the  policy  that,  if  the  insured  shall  make 
or  procure  any  other  contract  of  insurance  without  the  con- 
sent of  the  insurer,  it  will  operate  to  avoid  the  policy,  is 
not  violated,  where  the  stockyatds  exchange  to  which  the 
cattle  were  shipped  had  procured  insurance  on  all  cattle 
brought  into  the  yards,  and  of  which  policy  the  owner  of  the 
cattle  had  no  knowledge. 

Same — Increase  of  Risk — Location  of  Property: 

Another  provision  of  the  policy  to  the  effect  that  the 
insurer  shall  not  be  liable  for  loss  or  damage  caused  by 
fire,  if  without  the  consent  of  the  insurer  the  risk  be  in- 
creased by  any  means  within  the  knowledge  of  the  insured, 
was  not  violated  by  the  shipment  of  the  cattle  from  the 
pastures  to  the  stockyards,  since  a  stipulation  of  the  policy 
relating  to  location  expressly  provided  that  the  insurance 
was  to  cover  the  cattle  located  "anywhere." 

[Judgment  for  plaintiff  below.     Here  affirmed  against  com- 
pany. 

Dabney  v.  Conn.  Fire  Ins.  Company  (Kan.  S.  C.) : 

180  Pacific  Reporter  (June  16,  1919)    784. 

Policy — Examination  under  Oath — Forfeiture: 

Where  the  insured  fails  to  submit  to  an  examination,  on 
demand  of  the  company,  there  can  be  no  recovery  on  the 
policy,  it  containing  provision  for  such  examination. 

[Judgment  for  plaintiffs  below.     Here  reversed  in  favor  of 
company.] 

National   Fire  Ins.   Co.   v.   Humphreys   et   al.    (Tex.   C. 
C.  A.) : 

211  Southwestern  Reporter   (June  18,  1919)     811. 

Action  on  Policy — Appraisement — Qualification  of  Appraiser: 
There  being  evidence  that  the  appraiser  selected  by  the 
company  had  been  used  by  the  company  on  other  occas- 
sions  and  that  he  was  not  disinterested,  the  finding  of  the 
jury  that  he  was  not  a  competent  and  disinterested  appraiser 
was  sustained. 
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Same— Same— Question  for  Jury: 

The  company  pleaded  that  it  had  been  deprived  of  its  con- 
tract right  of  arbitration  through  a  wrongful  act  or  default 
of  the  insured  in  refusing  to  arbitrate  the  amount  of  his  loss 
unless  the  company  would  select  another  appraiser.  Held, 
That  the  court  properly  called  upon  the  Jury  to  determine 
whether  this  defense  was  sustained  by  determining  whether 
the  appraiser  named  by  the  company  was  a  disinterested 
appraiser. 

Same— Same— Waiver: 

If  the  appraiser  selected  by  the  company  was  disqualified 
the  insured  could  rightfully  withhold  participation  in  the 
appraisement  until  a  new  appraiser  was  named,  and  the  act 
of  the  company  in  refusing  to  select  a  new  appraiser  in 
place  of  the  one  first  designated  excused  the  insured  from 
proceeding  with  the  appraisement. 

Same— Measure  of  Recovery — Interest: 

Where  a  policy  provides  that  no  action  shall  be  maintained 
until  sixty  days  after  filing  of  proofs  of  loss,  the  mere 
waiver  of  proofs  of  loss  without  denial  of  liability,  does  not 
mature  the  claim  so  as  to  entitle  the  claimant  to  interest 
from  the  date  of  the  loss.  But  an  absolute  denial  of  lia- 
bility should  be  given  the  effect  of  an  invitation  to  enforce 
the  promise,  and  that  at  once  with  interest. 

[Judgment  for  plaintiff  below.     Here  modified  and  affirmed 
against  company.] 

Del.  Underwriters  et  al.  v.  Brock  (Tex.  S.  C) : 

211  Southwestern  Reporter   (June  18,  1919)    779. 

Action  on  Policy — Directed  Verdict: 

The  insured  testified  that  he  had  instructed  his  father  to 
tell  the  treasurer  of  the  company  that  he  had  obtained  other 
insurance  and  to  pay  the  assessment  on  the  policy;  the  father 
testified  that  he  called  upon  the  treasurer  of  the  company 
and  did  as  was  told;  the  treasurer  did  not  testify.  Held, 
That  a  verdict  should  have  been  directed  for  the  plaintiff. 

[Judgrment  for  company  below.     Here  reversed  against  oom^ 
pany.] 

Lagden  v.  Concordia  Mutual  Fire  Ins.  Co.  (Mich.  S.  C.) : 

172  Northwestern  Reporter  (June  20,  1919)  896. 

Action  on  Policy — Losses — Burden  of  Proof: 

The  burden  is  on  one  suing  to  recover  loss  under  a  fire 
policy  to  show  that  the  loss  falls  within  the  terms  of  the 
policy. 

Same— Same— Evidence  Considered: 

The  attention  of  the  employes  of  the  plaintiff,  Railway  & 
Light  Company,  was  attracted  by  a  loud  report  and  immedi- 
ately they  discovered  that  a  generator  had  the  appearance 
of  a  revolving  pin  wheel  of  fire;  those  in  charge  pulled  the 
switches  as  soon  as  reasonably  possible,  cut  off  the  steam 
engine  by  which  the  generator  was  being  propelled  and 
used  chemicals  and  sand  in  an  effort  to  extinguish  the  fire; 
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for  some  time  the  machine  kept  revolviiig,  the  fire  kept 
burning  and  within  a  few  minutes  after  the  trouble  was  dis- 
covered the  engine  which  propelled  the  adjoining  generator 
was  stopped,  this  produced  quite  an  appreciable  effect  upon 
the  fire,  which  continued  to  bum  or  smoulder  thereafter  for 
some  twenty  or  thirty  minutes;  there  was  a  stairway  in  close 
proximity  which  was  involved  in  the  fire;  its  examination 
showed  that  the  boards  were  charred  about  one-fourth  inch 
deep.  iHeld,  That  the  evidence  showed  that  the  loss  caused 
by  the  heat  generated  by  an  electrical  short  circuit  produc- 
ing a  high-powered  current,  and  not  by  fire  in  a  wooden 
stairway  and  platform  occupied  by  the  lower  half  of  the 
generator,  to  bring  the  damage  within  the  fire  policy  in  suit. 

[Judgment  for  plaintifP  below  for  less  than  demanded.     Here 
affirmed  in  favor  of  insurance  company.] 

New  Orleans  Ry.  &  Light  Company  v.  Aetna  Fire  Ins. 
Co.  (La.  S.  C.) : 

81  Southern  Reporter  (June  28,  1919)  764. 

Policy — Cancellation — Authority  of  Agent: 

As  a  general  rule,  an  agency  to  procure  insurance  does  not 
necessarily  confer  the  power  to  cancel  it.  Such  an  agency 
terminates  when  the  insurance  is  procured  and  the  policy 
delivered  to  the  insured. 

Same— Over! nsu ranee — Evidence  Considered : 

The  policies  originally  issued  contained  a  loss  payable 
clause  in  favor  of  a  bank  to  which  said  policies  were  deliv- 
ered, each  of  the  policies  limited  the  amount  of  insurance 
to  be  carried  on  the  plant  to  $16,000;  the  agent  through 
whom  the  policies  were  delivered,  for  the  purpose  of  can- 
celing the  policies,  but  without  notice  to  the  insured,  ob- 
tained certain  of  the  original  policies  from  the  bank  and 
substituted  others;  the  original  policies,  together  with  those 
obtained  in  substitution  of  the  policies  that  were  canceled, 
aggregated  more  than  $16,000.  iHeld^  That  this  was  not  over; 
insurance  in  the  sense  that  overinsurance  would  avoid  the 
policies;  it  was  not  the  intention  of  the  agent  or  the  insured, 
or  the  bank,  to  have  more  than  $16,000  insurance,  at  any 
one  time;  furthermore,  the  agent,  under  the  statute,  being 
the  agent  of  the  company,  his  knowledge  of  the  facts  would 
be  imputable  to  the  company  so  as  to  preclude  it  from  in- 
sisting on  a  forfeiture. 

Same — Loss  Payable  Clause — Construction: 

There  is  no  merit  in  the  contention  that  the  insured  had 
no  interest  in  the  policies  because  they  were  payable  under 
a  mortgage  clause  to  the  bank,  as  the  latter's  interest  might 
appear;  for  the  payment  to  the  bank  would  have  benefited 
the  insured  by  paying  his  debt  and  leaving  his  property  free. 

Same— Cancellation — Substitution  by  Agent: 

Inasmuch  as  the  insurance  company  gave  no  notice  of 
cancellation  to  the  insured,  and  inasmuch  as  the  testimony 
shows  that  neither  the  bank  nor  the  agent  had  authority  to 
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cancel  the  insurance  without  the  consent  of  the  insured,  the 
policies  first  issued  were  binding. 

[Judgnnent  against  plaintiff  below.    Hera  reversed  in  fayor  of 

plaintiff.] 
Stewart  v.  Coleman  &  Company  (Miss.  S.  C): 
81  Southern  Reporter  (June  28,  1919)  663. 

Action  on  Policy — Statutory  Penalty — Demand: 

It  was  contended  by  the  company  that  the  insured  could 
not  recover  the  statutory  penalty  and  attorney's  fees  in  the 
absence  of  a  demand  for  a  specific  sum,  the  suit  to  recover 
such  sum  and  a  recovery  of  the  amount  demanded.  Meld, 
That  the  ascertained  loss  imder  the  policy  is  all  the  statute 
requires  to  give  the  Insured  a  right  to  recover  the  penalty 
after  demand  and  failure  of  the  company  to  pay  the  loss 
within  the  time  reserved  for  payment  in  the  policy.  The 
fact  that  the  insured  had  demanded  a  sum  in  excess  of  the 
ascertained  amount  and  that  he  recovered  only  to  the  ex- 
tent of  the  ascertained  amount,  would  not  preclude  him 
from  recovering  the  penalty  and  attorney's  fees. 

Same— Proof  of  Loss — Waiver: 

The  company  contended  that  the  insured  did  not  comply 
with  the  policy  with  reference  to  giving  written  notice  and 
making  proof  of  loss  within  the  time  specified  in  the  policy. 
After  the  fire  the  company  sent  its  adjuster  to  the  ground, 
who  investigated  every  detail  of  the  fire;  the  insured  was 
summoned  before  him  and  made  answer  to  the  questions 
propounded  and  subscribed  the  same  imder  oath;  before 
this  examination  the  insured  was  required  to  sign  a  paper 
in  which  it  was  recited  that  the  company  should  not  be  held 
to  have  been  informed  until  the  means  specified  in  the  pol- 
icy were  employed;  that  the  intent  of  the  agreement  was 
"to  save  and  preserve  all  the  rights  and  defenses  of  all 
parties,"  etc.  ffeld.  That  there  was  a  waiver  of  the  require- 
ments with  reference  to  written  notice  and  proof  of  loss, 
notwithstanding  the  non-waiver  agreement. 

[Judgment  for  plaintiffs  below.     Here  affirmed  against  com- 
pany.] 

Springfield  Fire  &  Marine  Ins.  Co.  v.  Goodgame  (Ariz. 

S.  C.) ; 

181  Pacific  Reporter  (June  30,  1919)   190. 

Principal  and  Agent — Statute-— Constitutional  Law: 

Sec.  2767  Gen.  Stat.  Fla.  provided  that  any  person  who 
receives  money  from  other  persons  to  be  transmitted  to 
any  insurance  company  for  a  policy  of  insurance  shall  be 
deemed  the  agent  of  such  company.  Sec.  2777  provides  that 
any  person  who  solicits  insurance  and  procures  applications 
therefor  shall  be  held  to  be  the  agent  of  the  company  issu- 
ing the  policy,  anything  in  the  application  or  policy  to  the 
contrary  notwithstanding.  jffeW,  That  there  was  no  founda- 
tion for  the  contention  that  these  provisions  of  the  statute 
denied  full  faith  to  the  law  of  Pennsylvania  in  which  the 
company  was  incorporated,  which  authorized  the  company 
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to  insure  property  outside  of  that  state;  nor  did  such  laws 
deny  equal  rights  to  a  citizen  of  Pennsylvania;  nor  was 
there  a  denial  of  due  process  or  equal  protection  of  the  law. 

Same— Same— Extra  Territorial  Operations: 

Such  provisions  of  the  statute  do  not  represent  an  attempt 
to  extend  authority  of  the  state  of  Florida  beyond  its  limits, 
but  simply  regulate  the  transactions  of  the  company  when 
it  enters  the  state  of  Florida  to  do  business. 

Same — Knowledge  of  Agent — Imputation  to  Company: 

The  innocent  third  party  may  presume  that  an  agent  will 
perform  his  duty  and  report  all  facts  which  affect  the  prin- 
cipal's agent;  the  assured  in  this  case  is  held  to  be  an  inno- 
cent third  party  and  could  properly  assume  that  the  agents 
would  and  did  perform  their  duty  and  report  to  the  com- 
pany their  knowledge  that  the  assured  carried  other  insur- 
ance but  not  in  the  company  that  was  specified  in  the  policy. 

Policy — Other  insurance — Waiver: 

A  warranty  contained  in  a  policy  that  the  assured  would 
carry  a  stipulated  amount  of  insurance  in  a  specified  com- 
pany could  not  be  waived. 

[Judgment  for  plaintiff  below,   (77  Southern  168).     Here  af- 
firmed a^rainst  insurance  company.] 

Amer.  Fire  Ins.  Co.  v.  King  Lumber  &  Mfg.  "Co.  (U.  S. 
S.  C.) : 

39  Supreme  Court  Reporter  (July  1,  1919)   481. 

Policy — ^"Building" — incomplete  Structure: 

An  incomplete  structure  may  be  insured  as  a  building. 
Same — Risk — Evidence  Considered — ^"Attached": 

The  policy  covered  "Frame»  metal  roof  building  with 
frame,  metal  roof  boiler  house  attached,"  occupied  by  the 
assured  as  a  steam  power  lumbering  mill.  The  contention 
is  as  to  whether  it  was  intended  to  cover  a  veneer  mill 
building,  or  a  saw  mill  building,  one  being  on  one  side  and 
the  other  on  the  opposite  side  of  the  boiler  house;  from  the 
saw  mill  to  the  boiler  house  there  extended  a  steam  pipe 
and  a  shavings  spout;  there  was  about  twenty  feet  between 
the  two,  which  was  used  as  a  driveway;  the  boiler  house 
was  only  four  or  five  feet  from  the  veneer  mill  and  from 
one  to  the  other  was  a  nmway  covered  in.  iff  eld.  That  the 
boiler  house  was  "attached"  to  the  veneer  mill  in  a  more 
usual  sense  of  the  word  than  was  the  saw  mill.  When  a 
building  ia  spoken  of  as  being  "attached"  to  another,  it  is 
generally  meant  that  it  is  annexed  to  that  other.  While  the 
saw  mill  could  well  be  said  to  be  "connected"  with  the  boiler 
house,  it  was  not  "attached"  to  it,  as  the  latter  word  is  or- 
dinarily understood. 

Same — Proof  of  Lose— Waiver: 

Non-waiver  agreement  held  to  provide  that  what  might  be 
done  or  said  in  furthering  an  investigation  should  not  be 
deemed  a  waiver  of  any  of  the  rights  of  the  parties.  It  did 
not  extend  to  any  communication  not  within  its  provisions 
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which  the  company  might  choose  to  make  to  the  insured, 
and  statements,  not  entering  into  any  discussion  or  investi- 
gation with  reference  to  the  loss,  to  the  effect  that  the 
company  would  pay,  would  be  glad  to  pay,  if  the  aissured 
could  show  that  the  property  burned  was  the  property  m- 
sured,  was  a  waiver  of  the  proofs  of  loss. 

Same— Interest  of  Mortgagee— Evidence: 

Where  the  policy  had  a  loss  payable  clause  in  favor  of  a 
bank  as  mortgagee,  for  whose  benefit  the  action  was  brought, 
and  the  rights  of  the  mortgagee  weie  different  from  those  of 
the  mortgagor,  it  was  proper  to  admit  evidence  of  the  inter- 
est of  such  mortgagee.  • 

Same— Lost  Instrument — Evidence: 

Where  the  policy  was  lost  the  plaintiff  was  not  obliged  to 
accept  a  copy  offered  by  the  company  as  a  true  copy,  but 
could  proceed  in  his  own  way  to  prove  the  contents  of  the 
lost  instrument. 

Same— Value— Evidence: 

That  the  insurance  company  conceded  that  the  property 
was  worth  as  much  as  the  amount  of  the  policy  was  no  legsd 
barrier  to  the  introduction  of  evidence  of  its  value. 

Same— Risk — Knowledge  of  Agent: 

The  knowledge  of  the  agent  who  wrote  the  policy  as  to  the 
premises  desired  to  be  Insured  was  imputed  to  the  company. 

Same— Same— Same : 

Evidence  of  knowledge  of  the  agent  who  wrote  the  policy 
that  it  was  necessary  to  run  part  of  the  mill  at  night  time 
was  admissible  as  an  aid  in  the  construction  to  be  given  the 
clause  of  the  policy  relating  to  the  running  of  the  mill  after 
a  certain  hour  in  the  night  time. 

Same— Same— Evidence : 

That  the  mill  insured  carried  insurance,  placed  by  a  single 
agent,  to  the  amount  of  about  110,000,  when  that  part  of  it 
known  as  the  saw  mill  was  of  much  less  value,  was  admis- 
sible in  connection  with  other  evidence  as  tending  to  show 
that  the  veneer  mill,  rather  than  saw  mill,  was  the  property 
insured. 

Same— Same— Evidence : 

Letters  passing  between  the  insured's  agent  and  the  de- 
fendant's agent  after  the  issuance  of  the  policy,  in  which  the 
subject  of  insurance  rates  was  under  consideration  and  in 
which  it  appeared  that  the  rate  at  which  the  policy  was 
written  was  the  rate  charged  for  saw  mills  and  was  less 
than  that  charged  for  veneer  mills  should  have  been  re- 
ceived. 

Same— Delivery  of  instruments  to  Jury — Discretion  of  Court: 

It  was  within  the  discretion  of  the  court  to  permit  the  jury 
to  have  the  policy  and  at  the  same  time  deny  the  request  of 


Digitized  by  VjOOQ IC 


70  DIGEST  OF  INSURANCE  'CASES,      [vol.  xxxii. 

counsel  for  the  company  that  they  be  furnished  with  corre- 
spondence and  the  exhibits  leading  up  to  the  execution  of 
the  contract. 

[Judgment  for  plaintlfC  below.     Here  reversed  in  favor  of 
company.] 

Williams  Mfg.  Co.  v.  Ins.  Co.  of  North  America   (Vt. 
S.  C.) : 

106  Atlantic  Reporter  (July  8., 1919)   657. 

Action  on  Policy — Cancellation — Evidence  Considered: 

Insured  suffered  a  small  loss  on  July  15;  another  loss,  on 
account  of  which  this  suit  is  brought,  was  suffered  August 
7;  the  first  loss  was  settled  by  payment  of  $18.00  and  it 
is  claimed  by  the  company  that  upon  making  this  payment 
the  policy  was  canceled  by  attaching  to  the  draft  sent  to 
the  insured  a  receipt  which  contained  the  statement  "Said 
policy  is  hereby  surrendered  for  cancellation."  The  insured 
testified  that  the  quoted  words  were  not  on  the  receipt  at 
the  time  he  signed  it;  the  testimony  on  behalf  of  the  com- 
pany was  to  the  contrary.  (Held,  That  the  evidence  was  suf- 
ficient to  support  a  verdict  in  favor  of  the  insured. 

[Judsrment  for  plaintiff  below.     Here  affirmed  against  com- 
pany.] 

Lutge  V.  Dubuque  Fire  &  Marine  Ins.  Co.  (Cal.  D.  C.  A.) : 
181  Pacific  Reporter  (July  7.  1919)   235. 

Action  on  Policy — Measure  of  Recovery — Evidence  Consid- 
ered: 

The  jury  found  the  value  of  the  stock  was  |4,667  before 
the  fire  and  that  immediately  after  the  fire  it  was  $3,111; 
that  the  fixtures  before  the  fire  were  worth  $600  and  im- 
mediately after  the  fire  $400.  Judgment  was  entered  for  the 
loss  so  found,  from  which  judgment  the  insured  appealed; 
it  appeared  from  a  written  contract  that  the  plaintiff  was 
to  get  the  goods  from  the  prior  owner  at  invoice  price,  with 
10  percent  off,  in  the  aggregate  sum  of  $5,400;  there  was  tes- 
timony that  the  stock  was  very  inferior;  the  fire  was  lim- 
ited to  an  area  of  six  square  feet,  'ffeld.  That  the  verdict  of 
the  jury  was  sustained  by  the  evidence. 

[Judsrment  for  plaintiff  below.     Here  affirmed  on  plaintiff's 

appeal.] 
Bamett  v.  Prussian  National  Ins.  Co.  (Tex.  C.  C.  A.) : 
212  Southwestern  Reporter  (July  16,  1919)   889. 

Action  on  Policy — Disuiterested  Appraisers — Pleading: 

It  was  alleged  that  the  company,  "forgetful  of  its  legal 
duty,  did  not  present  the  names  of  disinterested  men"  for 
the  purpose  of  appraisement.  IfiTCW,  That  the  above  aver- 
ment was  sufficient  to  charge  the  company  with  fault,  the 
phrase  "forgetful  of  its  legal  duty"  was  tantamont  to  a 
charge  of  negligence. 
Same— Same — Evidence : 

Evidence  of  the  conduct  of  the  referees  from  the  time  they 
are  proposed  until  they  have  completed  their  award,  includ- 
ing what  they  say  and  do,  which  tends  to  prove  disqualifica- 
tion, is  competent. 
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Same — Same— Validity  of  Award: 

If  appraisers  are  not  as  free  from  bias,  prejudice,  sym- 
pathy and  partisanship  as  judges  and  jurors  are  presumed 
to  be,  their  award  Is  invalid. 

Same — Same— Pleading : 

It  was  averred  that  the  com^kny  did  not  present  the 
names  of  disinterested  men  and  that  two  of  the  three  se- 
lected to  appraise  the  loss  proceeded  in  an  arbitrary  way. 
E^^idt  That  the  declaration  set  out  a  good  cause  for  action 
without  alleging  knowledge  on  the  part  of  the  company. 

Same— Failure  of  Appraisement — New  Appraisement: 

If  an  appraisement  fails  by  reason  of  the  fault  of  the 
company,  the  other  party  is  not  bound  to  enter  into  a  new 
appraisement  agreement 

[Judgment  for  plalntlfC  below.     Company's  exceptions  over- 
ruled.] 

Bradbury  v.   Ins.   Company  of  State   of  Pennsylvania 
(Me.  S.  J.  C.) : 

106  AtlanUc  Reporter  (July  17,  1919)  861. 

Policy — Mortgage  Clause — Coinsurance: 

The  fire  insurance  company  was  not  precluded  from  re- 
lying upon  the  coinsurance  clause  by  reason  of  the  provis- 
ions of  the  mortgage  clause  that  the  Insurance,  as  to  the 
interest  of  the  mortgagee,  should  not  be  invalidated  by  any 
act  or  neglect  of  the  owner. 

Same — Same^Fallure  to  Make  Proof  of  Loes: 

The  failure  of  the  insured  to  make  proof  of  loss  within 
sixty  days  after  the  fire  was  a  neglect  whicli  would  not  in- 
validate the  insurance  as  to  the  mortgagee,  under  the  terms 
of  such  mortgage  clause. 

Same — Same— Same : 

As  to  the  mortgagee,  the  policy  provided  that  proof  might 
be  furnished  by  the  mortgagee  within  sixty  days  after  fail- 
ure on  the  part  of  the  insured;  at  the  end  of  eighty  days  the 
insured  made  proof  of  loss  in  the  proper  form,  ffeidy  That 
the  object  of  the  proof  of  loss  was  to  enable  the  compamy  to 
determine  the  amount  of  the  loss  and  otherwise  protect  it- 
self; that  such  purpose  was  accomplished  since  the  mort- 
gagee could  avail  itself  of  the  proof  made  by  the  owner. 

Same — Same — Refusal  of  Owner  to  Appraise: 

The  failure  or  refusal  of  the  owner  to  proceed  with  an 
appraisal  is  an  act  or  neglect  which  does  not  invalidate  the 
policy  as  to  the  mortgagee. 

Same — Same — Duty  of  the  Mortgagee  to  Join  In  Appraisal: 

If  the  company  desired  to  hold  the  mortgagee  to  the  ap- 
praisement clause,  it  was  entitled  to  do  so  by  making  writ- 
ten demand  upon  such  mortgagee;  no  such  demand  having 
been  made,  it  will  be  held  to  have  waived  such  right. 
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Same — 'Mortgage — Stipulation : 

An  insurance  company  Is  not  entitled  to  adi  assignment 
of  a  mortgage  under  the  subrogation  clause  where  it  has 
neither  tendered  nor  paid  any  amount  to  the  mortgagee. 
[Judgment  for  mortgagee.] 

Pennsylvania  Compaijpr  for  Insurance  of  Lives  aind 
Granting  Annuities  v.  Aachen  &  Munich  Fire  Ins. 
"Company  (U.  S.  D.  C,  Pa.) : 

267  Federal  Reporter  (July  17.  1919)   189. 

Action  on  Policy — Right  of  Original  insurers  to  Have  Llabii- 
ty  of  Substituted  Companies  Determined: 

Since  the  pleadings  were  not  shaped  so  as  to  enable  the 
court  to  grant  relief  to  the  several  insurance  companies  in- 
volved, it  was  proper  to  render  judgment  as  against  the  first 
insurance  companies  who  had  contracted  with  the  assured 
and  they  could  then  pursue  their  remedy  as  against  com- 
panies whose  policies  had  been  subsituted  in  lieu  of  certain 
policies  which  were  canceled  without  notice. 

[Judgment  agairut  plaintiff  below,   reversed  on  appeal    (81 
Southern  668).    Here  suggestion  of  error  overruled.] 

Stewart  v.  Coleman  &  Company  et  al.  (Miss.  S.  C.) : 

82  Southern  Reporter  (July  19,  1919)   69. 

Action  on  Policy — Landlord  and  Tenant — Insurable  Interest: 

A  policy  insured  a  lessee  against  loss  of  permanent  im- 
provements made  to  the  building  oocupied  by  It;  the  policy 
limited  liability  to  "the  interest  of  the  insured  in  above  de- 
scribed property."  The  lease  obligated  the  lessor,  in  case 
of  fire,  to  repair  the  premises  at  his  owm  expense;  it  was 
contended  that-  because  of  the  provisions  of  the  lease  the  as- 
sured had  no  insurable  interest  In  the  improvements  for  the 
reason  that  in  case  of  partial  destruction  the  landlord  was 
obligated  to  restore.  Held,  That  while  there  was  no  obliga- 
tion upon  the  landlord  to  repair,  such  obligation  would  go  to 
the  extent  of  restoration  of  the  premises  only  to  the  condi- 
tion they  were  in  when  the  lease  was  executed;  he  would 
not  be  obliged  to  restore  the  improvements  made  by  the  as- 
sured, hence  the  assured  had  an  insurable  interest  ki  the  im- 
provements, notwithstanding  the  provisions  of  the  lease. 

Same— Same — ^Total  Loss: 

There  was  not  a  total  physical  destruction  of  the  material 
remaining  in  the  improvements,  but  as  the  result  of  the  fire 
none  of  the  material  could  be  used  to  restore  the  improve- 
ments to  that  class  and  condition  in  which  they  were  im- 
mediately preceding  the  fire,  ffeid,  That  there  was  a  "total 
destruction"  of  the  improvements. 

Policy — Rule  of  Construction: 

An  Insurance  contract,  like  any  other  contract,  must  be 
construed  in  accordance  with  its  terms;  its  plain  meaning 
must  be  given  effect  Courts  cainnot  make  contracts  for 
parties. 
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Same — Same: 

All  of  the  provisions  of  a  contract  will  be  construed  to- 
gether, and  seemingly  conflicting  provisions  will  be  har- 
monized when  that  can  be  reasonably  done  so  as  to  effects 
uate  the  Intention  of  the  parties  as  expressed  in  the  contract 

Action  on  Policy — Leasehold  Interest — ^Value— Evidence: 

By  the  express  terms  of  the  contract  the  interest  of  in- 
sured was  the  original  cost  of  the  improvements  as  of  a 
given  debt,  less  certain  deductions  for  depreciation,  ffeld, 
That  it  was  not  error  to  admit  testimony  tending  to  show 
what  was  the  actual  cash  value  of  the  interest  of  the  insured 
in  the  improvements. 

[Judgment  for  pl&intill  below.    Here  affirmed  agalnit  Iniur* 
ance  company.] 

Phoenix  Ins.  Company  v.  Shulman  Co.,  Inc.  (Va.  S.  C. 
A.): 

99  Southeaatem  Reporter  (July  19,  1919)  60S. 

Policy — Iron-Safe  Clause — Substantial  Compliance: 

T£e  purpose  of  the  iron-safe  clause  is  to  preserve  evidence 
of  the  actual  existence  of  the  property  insured,  or  from 
which  such  actual  existence  may  be  verified,  and  although 
the  insured  did  not  include  in  an  inventory  made  February 
first  a  lot  of  the  goods  purchased  during  the  month  of  Janu- 
ary, where  the  invoice  value  and  January  purchases  were 
preserved  in  an  invoice  book,  and  were  subsequently  fur- 
nished to  the  insurance  company  and  showed  in  detail  the 
items  of  such  goods  as  fully  as  an  inventory  would  have 
done,  there  was  a  substantial  compliance. 

Same-^itemized  Inventory'' — Sufficiency  of  Compliance: 

The  requirement  that  the  insured  should  take  a  "com- 
plete itemized  inventory"  was  sufficiently  complied  with, 
although  the  insured  did  not  know  the  stock  numbers  of  the 
items  of  the  goods  and  other  data  touching  the  identity  of 
the  Hems,  so  that  such  items  could  be  traced  to  the  former 
inventories  to  enable  the  in3urance  company  to  determine 
whether  or  not  it  was  being  charged  with  old  or  new  goods. 

Same— Same — Same : 

It  was  claimed  that  the  inventory  was  invalid  because  it 
in  many  cases  aggregated  goods  which  were  of  different 
kinds,  such  as  items  giving  the  number  of  yards  of  "D  G" 
or  "Dr.  Goods",  at  a  certain  price  per  yard,  when  the  goods 
were  not  all  the  same  kind  and  material.  Held,  That  since 
the  goods  were  of  the  same  value  per  yard,  and  they  were 
found  by  the  inventory  to  actually  exist  in  the  quantity 
stated,  there  was  a  sufficient  compliance. 

Same— Same — Same: 

That  the  inventory  contained  some  few  entries  of  goods 
"lumped,"  it  could  not  be  said  to  be  unreasonably  lacking 
in  detail,  considering  that  the  stock  was  a  very  large  one. 


Digitized  by  LjOOQ IC 


74  DIGEST  OF  INSURANCE  'CASES,      tvou  xxxil 

Same — Same— Same : 

Certain  shipments  were  made  to  the  assured  from  a 
branch  store  in  another  town;  they  were  entered  on  the 
books  of  the  assured  as  purchases.  H}eld,  That  the  fact  that 
the  inventory  of  such  branch  store  was  not  preserved  would 
not  render  the  inventory  of  the  assured  insufficient. 

Same — Books  of  Account — Sufficiency  of  Records: 

The  assured  took  the  position  that  the  books  required  by 
the  iron-safe  clause  were  only  those  which  recorded  the  busi- 
ness of  the  assured  transacted  at  Petersburg,  at  which  place 
the  risk  was  located,  from  the  date  of  1913  inventory,  plus 
the  purchases  made  in  January,  1913,  which  were  not  In- 
cluded in  the  inventory;  whereas  the  insurance  company 
contends  that  the  books  required  by  said  clause  are  books 
which  should  also  record  the  original  purchases  of  all  goods 
at  the  branch  stores  of  the  assured  from  which  goods  were 
from  time  to  time  shipped  to  Petersburg,  not  only  from 
the  date  of  1913  inventory,  but  also  for  the  preceding  year, 
because  a  complete  and  accurate  record  of  the  business  for 
both  periods  was  esseoitial  to  the  verification  of  the  accuracy 
of  th«  books  for  the  period  from  1913  inventory.  JETekf,  That 
the  position  of  the  assured  on  the  subject  was  correct  and  in 
accord  with  the  insurance  contract 

Same — Same— immaterial  Error: 

The  requirement  that  a  complete  set  of  books  be  kept 
does  not  require  that  the  books  shall  be  free  from  immaterial 
errors. 

Same— Chattel  Mortgage — Evidence  Considered: 

A  note  executed  by  the  assured  atnd  reciting  that  it  shall 
constitute  a  lien  on  the  property  Insured,  could  not  be  con- 
strued as  a  chattel  mortgage. 

Same — Sole  Ownership — Execution  of  Collateral  Note: 

The  execution  of  a  note,  collaterally  secured  by  the  prop- 
erty insured,  did  not  change  the  character  of  ownership 
from  that  of  "Unconditional  and  sole  ownership." 

Same — False  Swearing — Honest  Mistake: 

False  swearing,  to  forfeit  an  insurance  policy,  must  cooi- 

sist  of  an  oath  to  statements  knowingly  and  wilfully  false 

or  recklessly  made.    Mistakes  honestly  made  by  the  insured 

could  not  be  made  the  basis  of  false  swearing. 

(Judgment  for  company  below.    Here  reversed  against  com- 
pany.] 

Lavensteln  Bros.  v.  Hartford  Fire  Ins.  Company  (Va. 

S.  C.  A.) : 

99  Southeastern  Reporter  (July  19,  1919)  679. 

Foreign   Company — Action   to    Recover   Premium — Place   of 
Contract: 

The  complaint  alleged  that  the  plaintiff  was  then  and  at 
all  times  mentioned  in  the  complaint,  a  foreign  corporation 
"authorized  to  transact  business  in  the  state  of  New  York 
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and  has  offices  for  that  purpose  in  the  Borough  of  Manhat- 
tan." ffeld.  That  it  was  fair  to  infer  from  the  complaint  that 
the  contract  was  made  in  the  state  of  New  York,  otherwise 
the  allegation  as  to  authorization  to  transact  business  and 
the  maintenance  of  offices  in  the  state  are  meaningless. 

Same — Same— Authority  to  Do  Business: 

The  complaint  is  defective  in  failing  to  allege  that  at  the 
time  the  contract  was  made  authority  to  do  business  in  New 
York  had  been  procured.  The  allegation  above  quoted  was 
sufficient  to  show  authority  at  the  time  of  the  filing  of  the 
complaint  and  thereafter,  but  not  at  the  time  of  the  making 
of  the  contract 

[Defendant's  motion  for  judgment  on  pleading*  Is  granted.] 
Auto  Ins.   Company  of  Hartford,   Conn.  v.  Barondess 
(N.  Y..  Sp.  Tr..  N.  Y.  Co.)  : 

176  New  York  SuM>lement  (July  21,  1919)  8t9. 

Action  on  Polhcy — Pleading — ^Agreement  to  Renew: 

A  complaint  alleged  a  cause  of  action  upon  policy  as 
though  it  had  been  issued  and  renewed,  but  on  the  trial  the 
plaintiff  was  permitted  to  amend  his  pleading  so  as  to 
allege  an  oral  contract  to  renew  at  the  end  of  every  expiring 
three  year  period.  Held,s  That  this  amendment  wholly 
changed  the  cause  of  action  and  should  not  have  been  per- 
mitted, it  being  error  to  allow  plaintiff  to  set  up  an  agree- 
ment to  insure  when  the  action  was  founded  upon  an 
executed  contract  of  insurance. 

Parol  Contract  to  insure— Validity: 
An  agreement  to  insure  need  not  necessarily  be  in  writing. 

Policy — Renewal — ^Agreement  of  Agent: 

An  agent  has  no  authority  to  bind  his  principal  by  an 
oral  contract  to  renew  a  policy  at  the  expiration  of  every 
three  years,  although  he  may  agree  to  reoiew  a  policy  about 
to  expire. 

(Judgment  for  plaintiffs  below.     Here  reversed  in  favor  of 
company.] 

Struzewski  et  al.  v.  Farmers  Fire  Ins.  Co.  (N.  Y.  C.  A.) : 

12S  Northeastern  Reporter  (July  22,  1919)  661. 

Action  on  Policy — Mistake  as  to  Location — Estoppel: 

The  insured  instructed  the  agent  over  the  telephone  to 
locate  the  cotton  which  he  desired  to  be  insured  and  insure 
It  wherever  it  might  be;  the  agent  undertook  by  telephone 
to  ascertain  the  location  and  was  advised  that  it  was  in  a 
brick  warehouse,  whereas,  as  a  matter  of  fact.  It  was  stored 
in  the  frame  sheds  of  the  warehouse  company.  jffeW,  That 
the  policy  would  be  reformed  so  as  to  cover  the  fact  on 
the  ground  of  mutual  mistake,  so  as  to  cover  the  cotton  in 
the  frame  sheds,  or  that  the  insurance  company  would  be 
estopped  from  denying  that  the  policy  covered  the  cottom, 
regardless  of  its  location. 
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Same— Same— Same : 

The  agent  of  the  company  having  undertaken  to  locate  the 
property  the  company  would  be  estopped,  from  questioning 
the  liability  where  such  agent  had  made  a  mistake  in  setting 
forth  the  location  in  the  policy. 

(Judgment  for  plaintill  below.     Here  affirmed  against  com- 
pany.] 

Agricultural  Ins.  Co.  v.  Anderson  (Miss.  S.  C): 

82  Southern  Reporter   (July  26,  1919)   146. 

Policy — Vacancy — Forfeiture : 

That  the  property  was  vacant  at  the  issuance  of  the  pol- 
icy would  not  render  the  policy  void,  but  where  it  remained 
vacant  and  unoccupied  for  more  than  ten  days  before  the 
fire,  the  policy  was  avoided. 

[Judgment  for  company  below.     Here  affirmed  in  favor  of 

company.] 
May  V.  Globe  &  Rutgers  Fire  Ins.  Company  (Ga.  C.  A.) : 
99  Southeastern  Reporter  (July  26,  1919)  6S1. 

Title  insurance  Contract — Rule  of  Construction: 

The  contract  as  drawn  by  the  title  insurance  company,  if 
doubtful  or  uncertain,  must  be  construed  against  such  com- 
pany. 

Same — Description  of  Property — Contract  Construed: 

The  property  was  described  by  meets  and  bounds,  then 
followed  the  words  "and  also  the  building  now  being  erected 
on  said  premises;  the  lands  amd  title  to  which  is  hereby 
intended  to  be  insured,  being  that  part  on  which  said  build- 
ing now  stands  as  shown  by  the  survey  of  Francis  W.  Ford, 
a  duplicate  of  which  survey  is  hereto  annexed."  The  sur- 
vey showed  the  buildiaig  as  entirely  within  the  lot  lines  and 
showed  no  part  of  the  premises  as  encroaching  u];K>n  the 
street;  as  a  matter  of  fact,  it  did  so  encroach  and  the  plain- 
tiff was  required  to  remove  the  encroachment  at  a  cost  of  a 
large  sum  of  money,  ffeid^  That  the  policy  says,  even 
though  in  somewhat  equivocal  language,  that  an  accurate 
survey  of  the  building  is  attached  to  and  made  a  part  of 
the  policy  and  shows  no  part  of  the  building  in  the  street; 
it  could  not  be  said  that  the  plaintiff  did  not  and  might  not 
so  read  it;  if  it  may  thus  be  read,  it  must  be  so  read;  it  is 
no  preposterous  supposition  that  plaintiff's  primary  desire 
was  to  protect  itself  by  insurance  against  such  encroach- 
ment and  that  the  company  made  or  adopted  the  survey  to 
that  end,  nor  can  it  be  assumed  that  the  words  "said  build- 
ing" should  be  read  as  if  the  parties  intended  them  to  mean 
"part  of  said  building." 

(Judgment  for  plaintiff  below    (154   New  Yoiic   Supplement 
1024)    reversed  on  appeal    (167   New  York  Supplement 
1088).    Here  reversed  against  insurance  company.] 
Broadway  Realty  Co.  v.  Lawyers  Title  Ins.  Co.  et  al. 
(N.  Y.  C.  A.) : 

128  Northeastern  Reporter  (July  29,  1919)  764. 
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Execution  of  Binder — ^Authority  of  Agent: 

Local  agents,  having  authority  to  place  an  insurance  forth- 
with, had  authority  also  to  obligate  their  principal  by  enter- 
ing on  their  books  a  binding  memorandum  for  insurance. 

Same— Same — Substitution  of  New  Company: 

The  insured  entrusted  the  selection  of  the  company  to  the 
agents;  upon  direction  of  the  company  in  which  the  risk 
was  first  bound,  the  agents  drew  a  pencil  mark  through  the 
name  of  such  company  on  the  binder  and  inserted  in  lieu 
thereof  the  defendant  company.  The  same  day  they  wrote 
the  original  company  of  its  release  and  the  defendant  com- 
pany that  it  was  bound;  the  insured  did  not  know  what 
companies  were  selected  and  knew  nothing  of  the  substitu- 
tion. K^ldy  That  the  agents,  having  authority  to  bind  the 
defendant  in  the  first  instance,  could  also  obligate  it  by 
subsequent  binder  entry,  after  cancellation  by  the  original 
company;  the  contract  as  subsequently  made  by  the  change 
on  the  binder  was  as  effective  as  it  would  have  been  had  it 
been  made  by  the  original  binder. 

Same — Same — Same : 

The  insured  having  entrusted  the  selection  of  the  company 
to  the  agents,  and  having  directed  them  to  keep  him  covered, 
they  were  thereby  made  his  agents  to  keep  him  protected  as 
requested.  There  was  no  necessity  for  ratification  of  the 
substitution  of  the  companies,  the  obligation  of  the  substi- 
tuted company  was  complete  when  the  risk  was  offered,  ac- 
cepted and  covered. 

Same— Terms  of  Contract: 

A  contract  evidenced  by  the  execution  of  a  binder  is  to  be 
construed  in  accordance  with  the  terms  and  subject  to  the 
conditions  of  the  standard  form  of  policy  in  use  by  the  com- 
pany at  the  time. 

Policy — Cancellation — ^Authority  of  Agent: 

The  five  days  provision  for  notice  of  cancellation  is  for 
the  benefit  of  the  insured  and  may  be  waived  by  him  through 
his  agent  whom  he  has  directed  to  keep  him  insured.  An 
agent  who  is  not  only  authorized  to  procure  insurance,  but 
to  keep  the  property  insured,  may  accept  notice  of  cancella^ 
tion  and  substitute  other  insurance,  without  waiting  for  the 
expiration  of  the  five  days. 

[Judgment  for  plaintiff  below  reversed  on  appeal  (175  South- 
western 459).    Here  reversed  against  company.] 
Dalton  V.  Norwich  Union  Fire  Ins.  Society  (Tex.  Comm. 
of  Appeals) : 

218  Southwestern  Reporter  (July  SO,  1919)  280. 

Policy — Arbitration — Disagreement: 

Where  a  policy  provides  for  arbitration  as  to  the  amount 
of  loss  in  the  event  of  a  disagreement  between  the  parties, 
Buch  a  disagreement  is  a  prerequisite  to  the  right  to  demand 
such  arbitration;  the  disagreement  must  be  one  in  fact  evi- 
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denced  by  an  attempt  in  good  faith  on  the  part  of  the  party 
demanding  arbitration  to  agree  as  to  the  loss,  and  mere 
arbitrary  refusal  to  pay  the  amount  demanded  and  offering 
a  less  amount,  does  not  constitute  such  disagreement  as  is 
contemplated  by  the  policy. 

Same — Same — Right  to  Sue  on  Policy: 

Since  the  right  to  demand  arbitration  had  not  arisen  under 
the  terms  of  the  policy,  the  insured's  agreement  to  arbitrate 
was  a  collateral  agreement  to  settle  a  dispute,  and  was  no 
part  of  the  policy  and  did  not  operate  to  prevent  suit  being 
brought  on  the  policy  where  no  award  was  made. 

Same — Same — Validity  of  Contract: 

A  stipulation  for  submission  of  question  of  amount  of  loss 
to  arbitration  is  valid. 

[Judgment  for  plaintiff  below.     Here  affirmed  against  com- 
pany.] 

Springfield  Fire  &  Marine  Ins.  Co.  v.  Barnett  (Tex.  C. 
C.  C.  A.): 

213  Southwestern  Reporter  (July  80,  1919)  865. 

Policy — Appraisement — Duty  of  Appraisers: 

The  appraiser  chosen  by  each  party  is  supposed  and  ex- 
pected, in  a  restricted  sense,  to  represent  the  party  appoint- 
ing him  within  reasonable  limits  to  see  to  it  that  no  legiti- 
mate consideration  favorable  to  the  party  so  appointing  him 
is  overlooked  by  the  other  appraiser. 

Same — Same — Unauthorized  Acts  of  Appraiser: 

Where  an  umpire  or  arbitrator  exceeds  his  authority  the 
effect  of  his  act  is  the  same  whether  it  was  done  consciously 
or  by  mistake,  as  in  either  case  his  award  is  void. 

Same — Same— Scope  of  Authority  of  Umpire: 

The  position  that  the  ''umpire  was  to  act  in  matters  of 
difference  only"  was  not  sound;  when  the  appraiser  of  mat- 
ters of  difference,  he  automatically  becomes  qualified  to  sit 
in  judgment  and  he  makes  an  award  independent  of  that  of 
the  arbitrators. 

Same— Same — Misconduct  of  Umpire: 

The  umpire  refused  to  appraise  a  certain  loss  because  a 
sound  value  had  not  been  established  to  his  satisfaction;  the 
appraisers  had  agreed  upon  the  sound  value  and  loss.  Held, 
That  it  was  not  within  the  province  of  the  umpire  to  pass 
upon  the  sound  value,  as  to  this  there  was  no  matter  of 
difference  and  no  submission;  his  duty  was  to  appraise  loss 
only  and  his  refusal  was  legal  misconduct;  this  error,  how- 
ever, was  no  ground  for  vitiating  the  whole  award  and  upon 
tender  of  the  amount  of  this  item  as  fixed  by  the  appraisers 
the  bill  to  set  aside  the  award  will  be  dismissed. 

[Bill    to   set   aside   appraisement   dismissed   upon   tender    of 
amount  of  award  plus  the  one  item  referred  to.] 

Denis  et  al.  v.  Standard  Fire  Ins.  Co.  (N.  J.  Ch.) : 

107  AUanUc  Reporter  (July  81,  1919)   161. 
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Policy — Other  Insurance— Avoidance: 

Where  a  policy  provides  that  it  will  be  void  if,  at  the  time 
of  the  loss,  the  property  involved  is  covered  by  any  other  in- 
surance to  which  the  company  had  not  consented,  the  fact 
that  other  insurance  was  in  force  does  not  avoid  the  policy 
prior  to  the  time  of  the  actual  loss. 
Same— Cancellation — Surrender — Return    of    Premium: 

The  provision  of  the  policy  that  in  the  event  of  cancella- 
tion policy  must  be  surrendered  in  order  to  recover  the  re- 
turn premium,  is  valid  and  will  be  enforced. 
[Judgment  in  accordance  with  opinion.] 
Healy  v.  Insurance  Company  (C.  P.,  Philadelphia  Co.): 
67  Pittsburgh  L.egal  Journal  (Aug.  5,  1919)   5. 

Policy — Proof  of  Loss — Failure  to  Furnish: 

Where  a  fire  insurance  policy  requires  that  proofs  of  loss 
shall  be  furnished,  the  insured  upon  failure  to  furnish  same, 
cannot  recover,  and  such  failure  is  not  excused  by  the  con- 
duct of  the  company's  agent,  who  induced  the  insured  to  be- 
lieve undoubtedly  that  no  written  proofs  of  loss  were  re- 
quired 

(Judgment  In  accordance  with  opinion.] 
Prime  v.  Fire  Ins.  Company   (C.  P.,  Northampton  Co., 
Pa.): 

Pittsburgh  Ijegal  Journal  (August  16,  1919)  24. 

Policy — Cancellation — Duty  of  Agent: 

When  instructed  to  do  so,  it  is  the  duty  of  an  insurance 
agent  to  cancel  the  policy  of  insurance  issued  by  him;  in 
the  event  of  his  failure  to  cancel  such  policy,  he  is  liable  to 
his  principal  for  the  damage  sustained  by  the  principal  un- 
less the  agent  can  establish  a  valid  reason  for  his  failure  to 
carry  out  the  instructions  given  him. 

[Judgment  for  defendant  below.     Here  reversed  In  favor  of 
the  company.] 

St.  Paul  BMre  and  Marine  Ins.  Co.  v.  Bigger  (Kan.  S.  C.) : 

182  Pacific  Reporter  (August  18,  1919)  184. 

Insurance— Rates — Statute — Rights  to  Appeal: 

The  laws  1915,  p.  313,  required  the  making  and  filing 
with  the  insurance  department  all  proposed  rates  and 
charges  by  fire  insurance  companies.  In  a  proceeding  to 
compel  the  superintendent  of  insurance  to  approve  a  pro- 
posed increase  in  the  rates,  the  circuit  court  in  its  judgment 
set  aside  the  superintendent's  order  refusing  to  approve  such 
increased  rates.  Held,  That  the  case  is  appealable  under 
Sec.  15  of  the  above  Act,  which  provided  that  certain  orders 
and  directions  of  the  superintendent  shall  be  reviewable  by 
proper  action  in  the  court. 

Same — Same — Same — Constitutional  Law: 

The  courts  cannot  compel  the  insurance  superintendent  to 
approve  new  rates  for  application  to  future  business;  such 
duties  are  of  a  legislative  character,  and  are  prohibited  to 
the  courts  under  the  constitution. 
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Same — Same — Same — Police  Power: 

The  power  to  regulate  rates  called  into  existence  by  the 
presence  of  a  public  interest,  falls  within  the  police  power  of 
the  state  and  is  purely  legislative  in  character. 

Same — Same — Same — Constitutional  Law— Estoppel : 

An  insurance  company  cannot  assail  the  constitutionality 
of  a  statutory  provision  upon  which  it  made  its  way  into 
court. 

[Judgment  in  accordance  with  opinion.] 
State  ex  rel.  Waterworth  et  al.  v.  Harty,  Supt  of  Insur- 
ance Dept.  (Mo.  S.  C.) : 

213  Southwestern  Reporter  (August  20,  1919)   448. 

Fire  Insurance— Insurable  Interest: 

Where  the  grantee  of  property,  having  acknowledged  an 
indebtedness  to  the  grantor  for  amounts  expended  by  the 
grantor  in  improvements  on  the  property,  the  grantor  had  an 
equitable  lien  on  the  property  and  an  insurable  interest 
therein. 

Same — Action  on  Policy — Parties: 

The  fact  that  the  loss  is  made  payable  to  both  the  first  and 
second  mortgagee  does  not  prohibit  the  second  mortgagee 
from  instituting  a  suit  in  his  own  name  upon  the  fire  insur- 
ance policy. 

Same— Same — Same — Joint  Payees: 

Where  there  are  two  joint  payees  of  a  fire  insurance 
policy,  upon  the  death  of  one,  the  survivor  may  brtng  an 
action  in  his  own  name. 

Same — Instructions — Amount  of  Recovery: 

In  an  action  on  a  fire  insurance  policy  instructions  were 
requested  to  the  efiPect  that  the  insurable  interest  of  the 
plaintiff,  a  second  mortgagee,  was  limited  to  the  amount  of 
his  mortgage  note  and  that  there  could  be  a  recovery  of  only 
one-third  thereof.  Held,  That  such  instructions  were  prop- 
erly denied,  as  the  interest  insured  was  that  of  the  mort- 
gagor and  the  loss  payable  to  the  mortgagees. 

Same — Description  of  Property: 

Where  an  insurance  policy  described  the  property  insured 
as  a  three-story  frame  dwelling  house  and  the  same  was 
used  only  as  a  dwelling  house  at  the  time  of  the  application 
for  the  insurance  and  thereafter,  the  policy  is  not  void  for  a 
false  description  of  the  property,  notwithstanding  it  had  been 
designed  primarily  for  a  store  building  and  had  been  used  as 
such  at  one  time. 

Same — Same — Test : 

The  test  in  such  cases  is  not  what  was  the  use  for  which 
the  building  was  originally  designed,  but  what  was  the  actual 
use  which  was  made  of  the  building  at  the  time  the  insur- 
ance was  taken  out  and  during  the  time  covered  by  the 
policy. 
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Same — Proof  of  Los8 — Sufficiency: 

Where  a  proof  of  loss  recited  the  yarious  tenements  of  the 
building  but  did  not  give  the  tenants,  but  stated  that  should 
any  further  information  be  desired  the  same  would  he  fur- 
nished If  the  Insurer  would  call,  such  proof  of  loss  was  ^eld, 
to  sufflcliently  comply  with  the  reqiurements  of  the  policy 
sued  upon. 

Same — Same— Same— Question  for  Jury: 

It  was  a  question  for  the  jury  to  decide  whether  or  not  the 
insurer  had  waived  any  deficiencies  or  defects  in  the  proof 
of  loss. 

Same — Appeal  and  Error — Practice: 

Where  the  validity  of  an  award  against  insurer  was  not 
questioned  by  either  party  at  the  trial  in  the  lower  court,  the 
defendant  insurer  upon  an  appeal  cannot  seek  to  impeach  the 
award. 

[Judgment  in  accordance  with  opinion.] 
Taylor  et  al.  v.  Northern  Insurance  Company; 
Same   v.   Peoples   National   Fire  Ins.  Company    (R.   I. 
S.  C.) : 

107  AtlanUc  Reporter  (August  21,  1919)  288. 

Fire  Insurance — "Sole  Ownership" — Construction: 

Among  the  fixtures  was  a  computing  scale  of  which  the 
plaintiff  was  not  the  sole  and  unconditional  owner,  but  the 
title  to  which  was  in  the  vendor.  The  scale  was  not  spe- 
cifically named  in  the  policy  and  the  plaintiff,  having  waived 
in  open  court  all  claim  for  damage  thereto  and  having  made 
no  concealment  or  misrepresentations  relating  to  this  prop- 
erty, although  he  had  included  the  scale  in  his  schedule  of 
losses,  the  court  Seld,  That  the  Insurance  policy  was  not 
vitiated  by  reason  of  such  computing  scale  being  among  the 
fixtures. 

Same — Action  on  Policy — Evidence  Construed: 

It  was  held  that  the  evidence  showed  that  the  stock  and 
fixtures  insured  had  heen  attacked  by  fire  when  an  explos- 
ion occurred. 

Same— Conditional  Sale— Insurable  Interest: 

Where  the  property  was  purchased  under  conditional  sale, 
the  terms  of  which  provided  that  the  title  was  to  remain  in 
the  vendor  until  full  payment  had  been  made  the  vendee 
has  at  least  an  insurable  interest  to  the  extent  of  the  pay- 
ments he  has  made  on  account. 

Sanr>e— Policy — Interpretations: 

Contracts  of  insurance  should  be  interpreted  with  the  fact 
in  mind  that  they  are  drawn  by  insurance  companies  and  are 
rarely  if  ever  understood  by  the  people  who  pay  the  pre- 
miums, so  that  every  reasonable  indulgence  must  be  shown 
the  assured. 
6 


Digitized  by  VjOOQ IC 


82  DIGEST  OF  INSURANCE  CASES,      [vol.  xxxil 

Action  on  Policy — Appeal  and  Erron — Practice: 

In  an  action  on  a  fire  insurance  policy  the  attorneys  for 
plaintiff,  after  argximent,  sent  to  the  judge  without  serving 
It  on  opposing  counsel,  a  summary  of  the  plaintiff's  testi- 
mony as  to  the  value  of  the  property  destroyed.  It  was 
Held,  not  to  be  reversible  error,  as  counsel  for  plaintiff  made 
no  closing  argument,  there  was  no  order  that  the  case  stand 
submitted,  and  subsequently,  counsel  for  defendant  provided 
the  court  with  memoranda  of  the  figures  used  on  argument 

[Judgment  for  plaintiff  below.     Here  affirmed  against  com- 
pany.] 

Coniglio  V.  Connecticut  Fire  Ins.  Company  (Cal.  S.  C.) : 

182  Pacific  Reporter   (August  25,  1919)   275. 

Fire  Insurance— Consolidation  of  Actions — Statute: 

Where  the  plaintiff  seeks  to  recover  varying  amounts  un- 
der different  policies  of  fire  insurance  against  different  in- 
surance companies  for  losses  sustained  in  the  same  fire,  he 
cannot  consolidate  the  actions  for  trial,  under  Compiled 
Laws  1917,  Art.  7219;  the  parties  not  being  the  same. 

Statute  of  Sitter  State— Construction: 

Upon  the  adoption  of  the  provisions  of  a  statute  of  a  sister 
state,  the  adoption  is  made  with  the  construction  placed 
upon  it  by  the  courts  of  the  state  from  which  it  is  adopted. 

Action  on  Policy — Admissibility  of  Evidence: 

Whiere  the  defendants  alleged  fraud,  misrepresentation  and 
concealment  in  the  proof  of  loss,  evidence  was  admissible  by 
the  plaintiff's  manager  that  a  number  of  insurance  companies 
had  made  inspection  of  the  plaintiff's  stock  before  the  pol- 
icies were  drawn,  as  such  evidence  tended  to  show  that  the 
plaintiff  at  the  time  the  policies  were  written  had  on  hand 
the  amount  of  stock  claimed. 

Fire  Insurance — Appeal — Harmless  Error: 

Such  evidence  by  the  plaintiff's  manager  was  prejudicial 
for  the  reason  that  it  proved  nothing  for  or  against  defend- 
ant companies  which  failed  to  inspect  plaintiff's  stock. 

Same— Action   on   Policy — Amount   of   Loss — Suffici«ncy  of 
Evidence: 

In  an  action  on  a  fli^  insurance  policy  where  the  defend- 
ants alleged  fraud  and  misrepresentation  and  concealment 
of  the  proofs  of  loss,  it  was  Held,  That  the  evidence  was  suf- 
'  flcient  to  sustain  a  finding  for  the  plaintiff  as  to  the  amount 
of  stock  lost. 

[Judirment  for  plaintiff  below.     Here  affirmed  against  com- 
pany.] 
New  York  Jobbing  House  v.  Sterling  Fire  Ins.  Co.  et  al. 
(Utah  S.  C.) : 

182  Pacific  Reporter  (August  25,  1919)  861. 
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Fire   inturance^Knowiedge  ^f  Agent — Chargeabliity  to   in- 
surer: 

The  insurance  company  Issued  several  policies  to  plaintiff. 
At  the  time  of  issuing  the  policies  the  agent  of  the  insurer 
had  bieen  informed  and  had  full  knowledge  that  plaintiff  was 
a  mortgagee  of  the  property  involved  and  that  the  real  title 
was  in  her  husband.  Held,  That  the  insuror  was  charged 
with  such  knowledge. 

Same— Same— Estoppel : 

An  insurance  agent  authorized  to  write  and  deliver  pol- 
icies and  to  collect  premiums,  acts  in  these  respects  as  the 
company's  general  agent  and  where  he  puts  in  force  insur- 
ance with  knowledge  of  the  facts  which,  by  the  terms  of  the 
policy,  would  render  it  void  in  its  inception,  he  thereby 
estops  the  company  from  asserting  the  forfeiture. 

Same — Same: 

Where  a  policy  was  written  by  an  agent  with  full  knowl- 
edge that  plaintiff  was  a  mortgagee  and  subsequently  a  new 
policy  wad  written  which  was  merely  a  renewal  of  the  old 
one,  in  the  absence  of  a  change  in  title,  the  insurer  is  pre- 
sumed to  act  with  reference  to  knowledge  acquired  when  the 
first  policy  was  issued. 

Same— San>e     Evidence : 

According  to  the  evidence  a  finding  was  warranted  that  the 
agent  did  not  inquire  of  the  plaintiff  regarding  the  owner- 
ship of  the  property  to  be  insured,  but  prepared  an  applica- 
tion setting  out  her  interest  to  be  that  of  owner,  when  in  fact 
she  was  a  mortgagee,  and  that  the  plaintiff  signed  such  ap- 
plication without  reading  it. 
Same— Mutual   Mistake: 

The  policy  described  the  interest  of  the  plaintiff  in  the 
property  as  that  of  owner,  when  in  fact  she  was  a  mort- 
gagee. Seld,  That  such  a  mistake  is  mutual  and  under  such 
circumstances,  after  a  loss,  equity  will  decnee  a  reformation 
and  a  recovery  upon  the  policy  as  reformed. 

[Judgment  for  defendant  below.    Here  reversed  against  com- 
pany.] 

Houlden  v.  Farmers  Alliance  Cooperative  Fire  Ins.  Co. 
of  Steuben  County  (N.  Y.  S.  C.) : 

177  New  York  Supplement  (August  26,  1919)  286. 

Fire  Insurance — Iron-Safe  Clause— Violation: 

The  iron-safe  clause  required  that  the  assured  should  make 
a  complete  itemized  inventory  of  his  stock  on  hand  at  Least 
once  in  each  cidendar  year  and  that  such  inventory  should 
be  made  in  detail  within  thirty  days  after  the  issuance  of  the 
policy,  unless  one  was  made  within  twelve  months  prior  to 
the  date  of  thQ  policy.  In  an  action  on  the  policy  where  the 
evidence  showed  that  the  plaintiff  failed  to  produce  or  to  ac- 
count for  the  books  required  and  an  inventory  made  either 
within  twelvie  months  before  the  date  or  within  thirty  days 
after  the  issuance  of  the  policies,  it  was  held  that  the  plain- 
tiff violated  the  iron-safie  clause. 
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Same — Same— Warranty : 

Where  the  obligation  to  make  inventories  and  produce 
certain  account  books  under  the  iron-safe  clause  was  de- 
clared a  warranty,  the  insured  cannot  be  relieved  from  such 
obligation  merely  by  showing  the  value  of  the  property  de- 
stroyed. 

[Judgrment  for  defendant  below.     Here  afllrmed  in  favor  of 
company.] 

Morris  v.  Stuyvesant  Fire  Ins.  Company  (La.  S.  C.) : 

82  Southern  Reporter   (September  €,  1919)    586. 

Action    on    Policy — Appearance   for    Examination — Question 
for  Jury: 

Where  the  policy  provided  that  the  insured  appear  at  a 
certain  place  for  examination,  the  question  whether  he  failed 
to  make  such  appearance  without  reasonable  cause  was  for 
the  jury. 

Same — Examination : 

Where  the  fire  policy  provided  that  the  insured  should  sub- 
mit to  examination  under  oath  when  required  by  the  insurer, 
the  place  for  such  examination  is  the  place  where  a  loss  by 
fire  occurs  and  neither  party  has  the  right  to  demand  that  it 
shall  take  place  elsewhere. 

Same — Instructions  Construed  as  a  Whole: 

Although  an  instruction  would  have  been  improper  "stand- 
ing alone,  the  Supreme  Court  will  not  revers(e  a  judgment  for 
that  reason  where,  viewing  the  instructions  as  a  whole,  the 
jury  could  not  have  been  misled. 

[Judgment  for  plaintiff  below.     Here  affirmed  against  com- 
pany.] 

Pierce  v.  Globe  &  Rutgers  Fire  Ins.  Company  (Wash. 
S.  C): 

182  Pacific  Reporter  (September  8,  1919)   586. 

Fire  Insurance — Insurable  Interest: 

A  husband  and  wife  held  a  certain  tract  of  land  under  the 
provisions  of  an  attempted  will,  which  was  ratified  by  the 
heirs,  providing  that  after  possession  for  a  period  of  six 
years  under  specified  conditions  and  for  certain  rent,  the 
wife  was  to  receive  a  deed  to  the  property.  Held,  That  dur- 
ing the  six  year  period  the  husband  had  an  insurable  interest 
in  the  property. 

Same — Interest   in   Property — Waiver: 

Where  a  by-law  provided  that  the  policy  should  be  void 
"if  the  interest  in  the  property  to  be  insured  be  a  lease-hold 
or  other  interest  not  absolute,  or  incumbered  in  any  man- 
ner," unless  so  stated  in  the  application,  and  insurer  Issued 
a  fire  policy,  accepting  and  retaining  premiums  therefor 
with  full  knowledge  that  the  insured  did  not  own  the  prop- 
erty, the  insurer  waived  such  by-law  provision. 
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Same — Action — Pleading: 

In  an  action  on  a  fire  policy  the  insured  may  prove  waiver 
by  the  insurer  of  certain  provisions  regarding  the  require- 
ments of  application,  under  the  general  allegation  of  full 
compliance. 

Same — Proof    of     Loss— False    Statements — Knowledge    of 

Falsity: 

Where  the  insurer  had  full  knowledge  that  the  insured  was 
not  the  absolute  owner  of  the  property  insured,  false  state- 
ments in  the  proof  of  loss  reciting  that  the  insured  was  the 
owner  in  fee  of  such  property  should  not  of  itself  avoid  the 
policy,  as  the  insurer  could  not  have  been  misled  by  such 
false  statements. 

Same — Action — I  nstructlons— Evidence : 

Where  in  an  action  on  a  fire  policy  the  evidence  warranted 
the  submission  of  the  question  of  insured  having  knowingly 
made  false  statements  in  the  proof  of  loss  as  to  the  owner- 
ship of  the  property  destroyed,  and  defendant  filed  an  in- 
struction submitting  the  question  whether  the  false  state- 
ments were  made  "as  to  the  date,  hour  and  origin  of  the 
fire"  it  was  IffeW,  That  such  instruction  was  erroneous,  as 
the  record  disclosed  no  evidence  of  any  such  false  state- 
ments on  which  to  base  the  said  instruction. 

Same — Appeal  and  Error — Instruction: 

In  an  action  on  fire  policy  insuring  a  bam  for  $175,  and  its 
contents  for  $300,  where  the  contract  of  insurance  was  not 
covered  by  Valid-Policy  Statute  (R.  S.  1909,  Art.  7030),  and 
where  there  was  a  total  loss,  instruction  to  find  for  the  plain- 
tiff "Reasonable  value  of  the  property  destroyed,  not  in  ex- 
cess of  $400,"  it  was  Held,  not  reversible  error,  under  Sec. 
2080  relating  to  technical  error,  in  view  of  other  instruction 
limiting  recovery  for  loss  of  bam  to  $175. 

[Judgment  for  plaintiff  below.     Here  aflirmed  against  com- 
pany.] 

Pearman  v.  Farmers  Mutual  Fire  Ins.  Co.  of  Chariton 
County  (Kansas  City  C.  A.) : 

214  Southwestern  Reporter  (September  10,  1919)  292. 

Action  on  Policy — Property  of  Husband  and  Wife— Husband 
as  Plaintiff: 

Where  the  policy  was  issued  to  a  wife  covering  household 
goods  constituting  the  community  property  of  wife  and  hus- 
band, it  was  proper  for  a  suit  on  the  policy  to  be  brought  In 
the  name  of  the  husband. 

Same — Warehousemen — Removal   of  Property: 

Where  the  property  insured  was  with  warehousemen  for 
storing  and  such  goods  were  removed  by  them,  the  ware- 
housemen were  the  agents  of  the  owners  of  the  insured 
goods  and  such  removal  was  in  law  the  act  of  the  insured 
owners  in  so  far  as  the  insurer  Is  concerned. 
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Same— Loss— Proximate      Cause— Breach      of      Condition — 

Statute: 

A  removal  of  the  goods  Insured  to  other  and  safer  storage 
quarters  by  warehousemen  did  not  proximately  cause  or  con- 
tribute to  cauae  the  fire  which  destroyed  the  goods  in  the 
new  quarters  within  Vernon's  Sayles'  Ann.  Civ.  Stat.  1914, 
Art.  4874-A,  providing  that  no  breach  by  the  insured  of  any 
of  the  warranties,  etc.,  of  any  fire  policy  shall  avoid  It  unless 
such  breach  contributed  to  bring  about  the  destruction  of  the 
property. 

Same — Remedial  Statute — Construction: 

Vernon's  Sayles'  Ann.  Civ.  Stat.  1914,  Art.  4874-A,  provid- 
ing no  breach  by  the  insured  of  a  warranty  or  condition  of 
a  fire  policy  shall  avoid  it,  unless  contributing  to  bring 
about  the  destruction  of  property,  being  a  remedial  statute, 
should  be  liberally  construed  to  effect  its  purpose. 

[Judgment  for  plaintiff  below.     Here  affirmed  against  com- 
pany.] 

Allemannia  Fire  Ins.  Co.  v.  Anzier  (Tex.  Ct.  Civ.  App.) : 

214  Southwestern  Reporter  (September  17,  1919)  460. 

Action  on  Policy — Pleading: 

In  an  action  on  a  fire  policy  the  complaint  need  not  allege 
an  absence  of  concurrent  Insurance,  or  that  mechantcs  were 
not  long  employed  In  altering  building  contrary  to  the  policy, 
as  such  matters  are  for  the  defense. 

Same— Same— Failure  to  Reply: 

Where  the  defendant  fire  Insurance  companies  allege  that 
plaintiff's  policies  were  forfeited  by  reason  of  unauthorized 
concurrent  insurance  and  by  repairing  buildings  In  contradic- 
tion to  the  terms  of  the  policies,  amy  error  In  plaintiffs  fail- 
ure to  reply  to  such  matter  was  not  available  when  first 
raised  by  the  defendants'  brief  many  months  after  the  trial. 

Concurrent  Insurance— Knowledge  of  Agent  Imputed  to  Com- 
pany: 

Where  the  defendant  fire  insurance  companies  Issued  pol- 
icies containing  provisions  against  concurrent  Insurance,  the 
knowledge  of  the  agent  at  the  time  the  policies  were  issued 
that  the  plaintiff  was  carrying  concurrent  insurance  is  im- 
puted to  the  company. 

Same — Waiver: 

Where  the  policies  were  issued  with  knowledge  of  con- 
current insurance,  the  policies  are  not  rendered  invalid. 

Policy — Ambiguity — Construction: 

Doubtful  terms  in  an  insurance  policy  will  not  be  construed 
In  favor  of  the  Insurer. 

Concurrent  Insurance— Rider: 

The  phrase  "other  concurrent  insurance  permitted,"  in  a 
rider  to  a  policy  of  fire  insurance  was  Held^  That  concurrent 
Insurance  was  not  limited  In  amount  by  uinrelated  figures 
preceding  the  quoted  phrase. 
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Same— Same — Permit: 

Where  the  rider  to  a  fire  insurance  policy  permitted  a  spe- 
cified amount  of  other  concurrent  insurance,  such  permission 
was  held  unambi^ous  and  not  subject  to  construction. 

Same— Same— -Same— Forfeiture : 

Where  the  concurrent  fire  insurance  exceeded  the  amoupt 
permitted  by  a  rider  to  the  policy,  and  was  in  violation  of 
provisions  in  the  body  of  the  policy,  the  policy  was  for- 
feited. 

Policy— Concurrent      Insurance— Knowledge      of      Agent — 

Waiver: 

Where  the  agent  of  the  insurer  was  informed  that  Insured 
intended  to  take  out  other  insurance  and  was  instructed  to 
incorporate  a  provision  allowing  such  insurance  in  the  pol- 
icies, there  was  no  waiver  by  the  insurer,  or  estoppel  from  in- 
sisting that  the  policies  were  forfeited  by  concurrent  insur- 
ance, since  the  agent's  knowledge  of  the  insured's  intention 
to  increase  his  insurance  does  not  relax  the  terms  of  the 
policy. 

Examination  of  Insured — ^Waiver: 

Where  a  fire  policy  contained  a  clause,  pursuant  to  Laws 
1886,  c  488,  that  examination  of  insured  should  not  waive  con- 
ditions in  the  policy,  an  examination  of  insured's  president 
does  not  waive  insurer's  right  to  enforce  a  forfeiture  upon 
ground  that  insured  carried  concurrent  insurance. 

Proof  of  Loss — Concurrent  Insunance — Forfeiture: 

Where  the  insurer  retained  proofs  of  loss  voluntarily  made 
by  the  insured  it  did  not  waive  the  right  to  claim  a  for- 
feiture of  the  policies  upon  the  ground  that  unauthorised 
concurrent  insurance  was  carried. 

Forfeiture— Evidence— Inferences: 

A  provision  forfeiting  a  fire  policy  if  mechanics  were  em- 
ployed in  altering  the  premises  for  a  longer  period  than 
fifteen  days  at  one  time  is  highly  penal,  and  will  not  be  en- 
forced on  mere  inferences. 

Same—Burden  of  Proof: 

The  burden  of  proving  breach  of  a  condition  forfeiting  a 
fire  policy  is  upon  the  insurer. 

Same— Evidence : 

Evidence  to  the  effect  that  mechanics  were  employed  about 
the  insured  premises  for  some  six  months  was  insufficient  to 
show  that  they  were  engaged  for  fifteen  consecutive  days, 
within  the  provision  forfeiting  the  fire  policy,  if  mechanics 
were  employed  for  more  than  fifteen  days  at  any  one  time  in 
altering  the  premises. 

Policy — Forfeiture— Rights  of  Mortgagee: 

Where  a  fire  policy  provided  that  certain  forfeiture 
clauses  should  apply  to  both  the  insured  and  its  mortgagee, 
the  mortgagee's  rights  against  the  insurer  are  no  greater 
than  those  of  the  Insured. 
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Same— Same— Same : 

A  fire  insurance  company's  contract  wltli  insured's  mort- 
gagee is  separate  from  that  with  the  insured,  but  both  con- 
tracts are  open  to  the  defense  of  forfeiture,  although  the 
mortgagee  is  not  bound  by  the  insured's  failure  to  file  proofs 
of  loss. 

[Judgment  in  ax:cordance  with  opinion.] 

Clover  Crest  Stock  Faran,  Inc.,  v.  Wyoming  Valley  B*lre 

Ins.  Co.  et  al.; 
Same  v.  Otsego  Mutual  Fire  Insurance  Company  et  al.; 
Same  v.  Chemical  Fire  Insurance  Company  et  aL  (N.  Y. 
S.  C): 

177  New  York  Supplement,  (September  29,  1919)  771. 

Annotation — Outstanding  Dower  or  Curtesy  Right  as  Renaer- 

ing  Title  of  Insured  Less  Than  Fee  Simple: 

Under  the  above  heading  appears  an  annotation  t<w  the 
case  of  Tabeau  v.  Globe  &  Rutgers  Fire  Ins.  Company,  here- 
tofore reported  in  30  Insurance  Digest  107;  2  A.  U  R.  104b. 

Annotation — Gasoline  in  Automobile  as  Violation  of  Provi- 
sion in  Fire  Insurance  Policy  on  Building: 
Under  the  above  heading  appears  an  annotation  to  the 

case  of  Morgan  v.  Germania  B^re  Ins.  Company,  heretofore 

reported  in  179  Pacific  330;  3  A.  L.  R.  798. 

Annotation — Subsequent  Denial  of  Liability  Following  Prom- 
ises or  Negotiations  as  Affecting  Contractual  Limitation 
for  Action  upon  Insurance  Policy: 

Under  the  above  heading  appears  an  annotation  to  the 
case  of  Gilbert  v.  Globe  &  Rutgers  Fire  Ins.  Company,  here- 
tofore reported  in  31  Insurance  Digest  91;  3  A.  L.  R.  218. 
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Income  Tax — Renewal  Commlselonia — ^"Income": 

Renewal  commissioiiB  insuring  to  a  life  insurance  a^ent  on 
policies  written  in  previous  years  are  taxable  as  income  un- 
der the  Federal  Income  Tax  act  of  October  3,  1913. 

(Judfi^ment  againBt  agent  below.  Here  affirmed  against  agent] 
Woods  V.  Lewellyn,  Internal  Revenue  Collector  (U.  S.  C 
C.  A.,  3rd  Cir.) : 

262  Federal  Reporter  (November  7,  1918)  106. 

Policy — ^Acceptance — Completion  of  Contract: 

The  issuance  of  a  policy  differing  in  terms  and  rate  of 
premium  from  the  one  applied  for  constituted  a  rejection  of 
the  application  and  a  counter  offer  to  the  applicant,  requiring 
acceptance  before  a  valid  contract  was  made. 

Sam»—Bame— Evidence  Considered: 

There  was  evidence  to  the  effect  that  the  agent  advised 
the  applicant  that  the  policy  was  on  a  different  plaoi  than 
applied  for  and  requested  him  to  come  to  his  office  and  look 
It  over.  On  the  following  day  the  applicant  was  taken  sick» 
of  which  fact  the  agent  had  knowledge.  In  the  latter  part 
of  the  week  the  applicant's  wife,  at  his  request,  went  to  the 
agent's  office  with  reference  to  the  policy.  The  wife  testified 
that  she  told  the  agent  that  she  had  come  for  the  policy; 
that  the  ag^it  told  her  there  was  nothing  additional  to 
sign;  that  he  computed  the  additional  premium  and  told  her 
he  would  deliver  the  policy  if  the  additional  amount  was 
brought  She  further  testified  that  the  matter  was  reported 
to  her  husband  and  he  told  her  to  pay  the  additional  prem- 
ium. Held,  That  this  evidence  was  sufficient  to  support  a 
finding  that  jthe  policy  had  been  accepted. 

Same— Prem  iu  m — Payment : 

At  the  time  the  application  was  made  the  premium  for 
the  policy  applied  for,  for  a  period  of  three  years,  was  paid 
to  the  agent  The  company  refused  to  issue  the  policy  ap- 
plied for  but  did  issue  a  policy  at  an  increased  premium.  The 
policy  contained  an  acknowledgment  of  the  receipt  of  the 
first  year's  premium.  The  amount  paid  to  the  company  in 
the  first  instance  was  greater  than  the  annual  premium  on 
the  policy  issued.  Held,  That  under  these  circumstances  the 
portion  of  the  money  originally  paid  was  to  be  considered  as 
payment  of  the  first  premium  on  the  policy  issued. 

Same— Good  Health— Waiver: 

The  agreement  in  the  application  that  the  policy  issued 
was  not  to  take  effect  until  acceptance  by  the  applicant  dur- 
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ing  his  good  health  was  a  proyision  for  the  benefit  of  the 
company   and  could  be  waived  by  it. 

[Judgment  for  plaintiff  below.     Here  affirmed  a«:alnst  com- 
pany.] 

Rlordon  v.  Equitable  Life  Assurance  Soc.  (Ida.  S.  C.) : 

176  Pacific  Reporter  (November  18,  1918)  586. 

Action  on   Policy — Fraudulent    Acta    of    Agent — Burden    of 

Proof: 

The  company  put  in  testimony  to  the  effect  that  the  in- 
sured had  suffered  from  a  pronounced  form  of  heart  disease 
prior  to  making  application  and  that  she  had  been  confined 
to  a  hospital.  The  plaintiff  undertook  to  answer  this  defense 
by  showing  that  the  agent  had  fraudulently  made  out  the 
application.  \Held,  That  the  proof  offered  by  the  company, 
together  with  the  answers  in  the  application,  made  out  a 
prima  facie  case  for  the  company  and  the  burden  then 
rested  upon  the  plaintiff  of  proving  the  averments  of  his  re- 
ply, not  only  by  preponderating  evidence,  but  by  clear  and 
satisfactory  evidence  of  the  alleged  fraud. 

Same— Same — Same : 

The  Jury  were  instructed  that  the  plaintiff  was  obliged  to 
establish  that  the  agent  fraudulently  made  out  the  applica- 
tion "by  a  fair  preponderance  of  the  testimony."  jETeZd,  That 
this  Instruction  was  not  equivalent  to  saying  that  such 
fraud  must  have  been  established  "by  clear  and  satisfactory 
evidence." 

Same — Fraudulent  Substitution — Burden  of   Proof: 

Where  the  fact  is  contested,  the  burden  Is  always  on  the 
plaintiff  to  show  that  the  person  whose  death  is  proved 
was  the  person  insured.  However,  where  the  defense  is 
made  that  a  person  other  than  the  one  named  as  the  in- 
sured was  substituted  at  the  medical  examination  the  bur- 
den of  proving  the  substitution  rested  on  the  company.    * 

Same — Perversion  of  Answers  by  Agent — Duty  of  Insured  to 

Insuring   Company — Instructions: 

The  trial  court  was  correct  in  refusing  requested  charge 
that  it  was  the  duty  of  the  person  insured  to  call  the  atten- 
tion of  the  company  to  incorrect  answers  written  In  the  ap- 
plication by  the  agent.  If  the  applicant  was  a  foreigner  and 
unfamiliar  with  the  English  language  and  her  husband  could 
read  and  write  English  only  imperfectly,  and  they  confided 
in  the  agent  to  correctly  write  down  the  answers,  the  com- 
pany was  not  entitled  to  such  an  instruction. 

Same — Same — Same: 

Since  the  facts  with  reference  to  the  inability  of  the  in- 
sured and  her  husband  to  understand  the  English  language 
were  not  admitted,  the  court  should  have  recognized  at  all 
times  the  province  of  the  Jury  to  pass  upon  and  determine 
the  extent  of  their  knowledge  of  the  English  language  and 
also  the  degree  in  which  they  trusted  to  and  confided  in 
the  agent  of  the  company. 
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Same— Fraudu lent   Substitution — Evidence : 

The  company  made  the  defense  of  fraudulent  substitu- 
tion of  another  person  at  the  medical  examination.  It  put 
on  the  witness  stand  a  physician  who  had  attended  the  in- 
sured previous  to  the  application  for  a  serious  heart  trouble. 
The  witness  was  asked:  "Was  her  condition  at  that  time 
such  that  a  doctor,  using  ordinary  care  in  making  a  medi- 
cal examination,  would  have  discovered  this  heart  murmur 
that  you  speak  of?"  Held,  That  the  question  was  competent 
for  the  purpose  of  undertaking  to  ascertain  if  the  person  in- 
sured was  really  the  one  examined.  The  error  in  refusing 
to  permit  the  question  to  be  answered  was  harmless,  how- 
ever, where  the  witness  had  testified  that  the  heart  murmur 
could  be  detected  by  the  use  of  the  ear  without  the  stetho- 
scope. 

[Judgment  for  plaintiff  below.     Here  reversed  in  favor  of 

company.] 
Suravitz  v.  Prudential  Ins.  Co.  (Pa.  S.  C): 

104  AUaaUc  Reporter  (November  21,  1918)  764. 

Policy— Contract— "Ifluttratlon  of  Options": 

An  "illustration  of  options"  filled  out  by  the  soliciting  a^ent 
and  not  referred  to  in  the  policy  and  not  even  attached  to  it 
and  not  signed,  seen  or  ratified  by  any  officer  of  the  company 
was  no  part  of  the  contract 

Same — Same — ^Authority  of  Agent: 

A  mere  soliciting  agent  has  no  power  to  bind  his  principal 
in  relation  to  the  terms  of  a  contract  of  insurance. 

Same — Same— Same : 

One  dealing  with  an  agent  is  bound  to  ascertain  correctly 
the  extent  of  his  authority  or  power  to  contract. 

Same — Same — IMerger  of  Previous  Agreements: 

A  written  policy  accepted  by  the  insured  stands  as  embody- 
ing the  contract  and  merges  all  previous  agreements  therein 
including  the  alleged  agreement  previously  made  by  the 
soliciting  agent  as  to  the  options  available. 

Same— Same— Statute : 

Under  c.  54  Pub.  Laws  N.  C.  1899  (Sec.  5775  Pel's 
Revisal)  providing  that  no  life  insurance  company  or  agent 
thereof  could  make  any  contract  of  insurance  or  any  agree- 
ment as  to  any  contract  other  than  as  plainly  expressed  in 
the  policy  precludes  the  assured's  contention  that  an  illus- 
tration of  options  not  expressed  in  the  policy  was  a  part  of 
the  contract 

Same — Same— Reformation : 

A  reformation  of  a  policy  so  as  to  include  an  illustration  of 
options  can  only  be  decreed  upon  dear,  cogent  and  convinc- 
ing proof  that  such  instrument  was  agreed  upon  between  the 
authoritative  officers  of  the  company  and  the  assured,  and 
that  it  was  omitted  from  the  policy  by  mutual  mistake  or  by 
fraud  of  the  defendant  and  mistake  of  the  assured. 
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Same— Same— Same— Agreements  of  Agent: 

The  mistake  of  the  soliciting  agent    in  falling  to  embody 
in  the  policy  the  illustration  of  options,  where  the  same  was 
not  authorized  by  the  company,  could  not  be  imputed  to  it. 
Same — Same — Laches : 

The  policy  was  delivered  to  the  insured's  father  as  her 
agent  He  by  reading  could  have  readily  seen  that  the  illus- 
tration of  options  was  not  embodied  in  the  policy  and  was  not 
compatible  with  the  terms  thereof.  The  policy  was  retained 
for  fifteen  years  without  taking  any  action  to  enforce  the  as- 
sured's  supposed  rights.  Held,  That  it  was  the  duty  of  the 
assured  or  her  agent  to  decline  to  accept  the  policy  in  the 
first  instance  and  that  having  failed  to  take  any  action  for 
80  long  a  period  of  time  she  was  barred  by  laches  from  re- 
covering. 
Same — Same — Reformatiion — Discrimination: 

The  reformation  of  the  policy  of  a  mutual  company  so  as  to 
make  an  illustration  of  options  a  part  of  the  contract,  thereby 
resulting  in  the  payment  of  large  dividends  to  some  of  its 
policyholders,  would  be  an  unlawful  discrimination,  and 
therefore  could  not  be  granted. 

[Judi^nent  for  company  below.     Here  affirmed  in  favor  of 
company.] 

Graham  v.  Mutual  Life  Ins.  Co.  (N.  C.  S.  C.) : 

97  Southeastern  Reporter  (November  23,  1918)  6. 

Action  on  Policy — Misstatement  of  Age— Question  for  Jury: 

Where  the  policy  provided  that  if  the  Insured's  age  was 
misstated  the  amount  of  the  policy  should  be  proportionately 
reduced  and  the  company  urged  that  there  had  been  a  mis- 
statement of  age  and  the  policy  issued  at  a  rated  up  age, 
it  was  entitled  to  go  to  the  Jury  on  the  question  of  whether 
or  not  there  had  been  a  misstatement 

[Juderment  for  plaintiff  l>elow.     Here  reversed  in  favor  of 

company.] 
Unterberg  v.  New  York  Life  Ins.  Co.  (N.  Y.,  App.  Tr.) : 

172  New  York  Supplement  (November  25,  1918)  241. 

Pren^um    Note — Acceptance    of    Check    after    Due    Dato — 
Effect: 

Two  days  after  due  date  Insured  sent  his  check  for  the 
amount  of  his  note  with  interest  The  company  received  the 
check  and  deposited  It  in  bank  and  wrote  the  insured  that 
his  policy  had  lapsed  for  non-payment  and  that  ''we  have 
credited  your  remittance  in  suspense  and  suggest  that  be- 
fore we  can  consider  reinstatement  it  will  be  necessary  for 
yoa  to  fill  out,  sign  and  return  the  enclosed  health  certificate." 
Held,  That  had  the  company  really  desired  to  stand  upon 
its  legal  rights  under  the  policy  and  note  it  should  have 
promptly  returned  the  check  with  notification  that  the  policy 
had  lapsed.  When  it  cashed  the  check  the  note  was  paid 
and  with  this  latter  obligation  discharged  the  company  could 
not  hold  the  insured's  money  and  maintain  its  position  that 
the  policy  had  lapsed. 
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Wrongful  Forfeiture — Remedy — Measure  of  Recovery: 

The  company  having  unlawfully  declared  the  policy  void 
the  insured  could  treat  the  contract  as  rescinded  and  recover 
back  the  premium  paid  with  interest,  without  deduction  for 
the  protection  received  during  the  continuance  of  the  policy. 

[Judgment  for  plaintiff  below.     Here  affirmed  against  com- 
pany.] 
Caskill  V.  Pittsburgh  Life  &  Trust  Co.  (Pa.  S.  C.) : 
104  AtlanUc  Reporter  (November  28,  1918)  776. 

Assignment  of  Beneficial   Estate — Procurance  of   Insurance 

to  Guarantee  Same — Usury: 

The  beneficiary  of  a  trust  estate  made  an  absolute  assign- 
ment of  his  interest.  He  had  wanted  $5,000;  he  got  $3,500, 
out  of  which  he  paid  a  broker  $500,  and  it  was  substantially 
agreed  that  the  difference  between  the  amount  requested 
and  the  amount  received  was  so  great  that  the  parties 
through  whom  the  money  was  obtained  agreed  to  pay  the 
premiums  on  such  life  insurance  as  they  wanted  and  for 
which  such  beneficiary  agreed  to  apply.  Policies  were  ac- 
cordingly obtained  and  assigned  to  one  of  the  other  parties 
as  "creditors."  Held,  That  the  transaction  in  effect  looking 
toward  the  return  of  the  funds  advanced,  with  unlawful  ad- 
ditions, was  usurious. 

[Decree  against  plaintiffs.] 

Brown  et  al.  v.  Fletcher  et  al.  (U.  S.  C.  C.  A.,  2nd  Cir.) : 
263  Federal  Reporter  (December  5,  1918)  15. 

Action  on  Policy — i^ental  Cacapity — Question  for  Jury: 

Whether  or  not  the  insured  at  the  time  of  the  acceptance 
of  the  return  of  premium,  which  was  paid  after  due  date,  was 
mentally  responsible  was  a  question  of  fact  for  the  Jury,  the 
evidence  confiicting. 

Same— Provisions  for  Benefit  of  Company — ^Waiver: 

While  an  insurance  company  has  the  right  to  stand  upon 
the  terms  of  its  policy  and  refuse  to  receive  pajmaent  of  a 
premium  after  the  expiration  of  the  days  of  grace,  it  is 
equally  true  that  these  restrictions  and  limitations  are  pro- 
vided by  the  company  for  its  own  protection  and  it  may 
waive  any  or  all  of  them  if  it  so  elects.  If  it  does  waive  them, 
and  the  insured  acts  on  such  waiver,  then  the  rule,  regulation 
or  condition  so  waived  ceases  to  be  available  as  a  defense 
to  an  action  on  the  policy. 

Same — Agreements  of  Agent — Waiver: 

If  the  insured,  to  the  knowledge  of  the  company,  relies 
and  acts  upon  promises  of  the  company's  agent  that  the 
premium  need  not  be  paid  within  the  time  stipulated  In  the 
policy,  although  contrary  to  the  express  terms  or  limitations 
of  the  policy,  or  if  the  company  so  acts  in  the  premises  that 
the  insured  as  an  ordinarily  reasonable  person  Is  led  to  be- 
lieve that  it  waives  the  condition  or  waives  the  forfeiture, 
the  courts  will  be  prompt  to  declare  the  waiver  effectual. 
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Same— Waiver — Estoppel : 

Acts  and  conduct  which  are  insufficient     to  constitute  a 
technical  estoppel  against  a  foreiture  may  yet  be  sufficient 
to  effect  a  waiver. 
Same— Same— Question  for  Jury: 

The  Jury  could  have  found  from  the  evidence  that  shortly 
before  the  expiration  of  the  days  of  grace  the  company's 
agent  went  to  the  office  of  the  insured  for  the  purpose  of 
collecting  the  second  premium;  that  he  there  met  the  bene- 
ficiary who  informed  him  that  insured  was  temporarily  ab- 
sent but  that  if  the  agent  desired  the  money  then  she 
would  go  to  the  bank  and  get  It;  that  the  agent  said  it  was 
not  necessary  and  that  the  matter  could  wait  until  the  in- 
sured's return;  that  very  soon  afterwards  the  beneficiary 
went  to  her  husband  and  Informed  him  of  the  understanding 
with  the  agent  and  relying  thereon  he  wrote  a  letter  enclos- 
ing a  check  and  mailed  it  to  the  agent;  that  the  letter  was 
received  by  the  agent  and  it  and  the  check  were  passed  into 
the  hands  of  the  company's  district  treasurer,  and  although 
the  check  was  so  sent  about  three  days  after  the  expiration 
of  the  days  of  grace  the  treasurer  received  it,  cashed  it  and 
placed  it  to  the  company's  credit  and  retained  it  for  the 
period  of  forty  days  before  returning  it  to  insured;  that  the 
Insured  insisted  that  payment  was  not  for  the  purpose  of  re- 
instatement. Held,  That  under  this  evidence  whether  or  not 
there  was  a  waiver  of  prompt  payment  was  a  question  for 
the  Jury. 
Same— Tender  of  Money  as  for  Payment  of  Premium — Right 

of  Company  to  Hold  for  Purpose  of  Reinstatement: 

If  a  company  proposes  to  reject  a  payment  of  premium, 
because  delinquent,  and  holds  the  money  for  the  purpose  of 
reinstatement  it  should  promptly  notify  the  insured  of  that 
fact  and  give  him  an  opportunity  to  say  for  himself  whether 
he  desires  the  money  to  be  so  used.  The  retention  of  the 
money  an  unreasonable  length  of  time  without  giving  such 
notice  will  necessarily  work  a  waiver  of  the  forfeiture. 
Same— Notice— Where  to  Be  Sent: 

Even  though  the  policy  contained  a  provision  authorizing 
notice  to  be  sent  to  an  address  designated  in  the  policy,  such 
provision  for  notice  should  be  limited  in  its  application  to 
such  notice  as  might  at  any  time  be  required  to  give  effect 
to  the  terms  of  the  contract;  it  would  not  apply  to  the 
giving  of  a  notice  of  refusal  to  accept  tender  of  a  delinquent 
premium  except  for  purpose  of  reinstating  the  policy  upon 
complying  with  certain  conditions. 
Same — Acceptance  of  Refund  of  Premium — Mental  Capacity: 

If  insured  was  in  sound  mind  and  competent  to  transact 
business  intelligently  at  the  time  of  the  acceptance  of  a  re- 
fund of  premium,  then  his  action  in  accepting  it  would  be 
conclusive,  but  if  from  the  facts  the  Jury  should  find  that  he 
was  at  that  time  of  unsound  mind  and  incapable  of  entering 
into  a  binding  argeement  the  beneficiary  would  have  the 
right  to  have  the  transaction  treated  as  being  without  effect. 
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Same — General  Agency — Evidence  Ccnaldered: 

The  agent  Blum,  with  the  cashier,  appears  to  have  had 
general,  though  possibly  not  excluslye,  charge  of  the  com- 
pany's business  In  the  central  portion  of  Iowa.  It  further 
appeared  that  his  title  was  that  of  "agency  manager;"  that 
he  had  the  power  of  appointing,  superintending  and  remov- 
ing local  agents;  that  he  had  taken  the  Insurance  applica- 
tion, and  subscribed  his  name  upon  the  printed  blanks  over 
the  words  "general  agent;"  that  he  had  allowed  Insured  to 
give  his  note  or  notes  for  the  first  premium  which  he  after- 
wards collected  and  that  when  the  second  year's  premium 
became  due  he  took  up  the  matter  of  collecting  that  also. 
Moreover,  the  company  was  a  foreign  corporation  and  so  far 
as  the  record  disclosed  the  agency  manager  and  cashier 
were  Its  only  representatives  at  Des  Moines  through  whom 
It  came  in  touch  with  Its  policyholders  and  patrons.  Held^ 
That  this  evidence  would  warrant  the  finding  that  the 
agency  of  Blum  was  "general"  within  the  meaning  of  that 
word  as  used  In  the  law  of  agency. 
Same— Same— Same : 

Life  Insurance  agents  are  rarely,  If  ever,  "general"  In  the 
sense  that  they  execute  and  deliver  policies  as  Is  often  done 
In  the  business  of  fire  insurance,  but  they  often  have  and 
exercise  general  control  with  respect  to  the  particular 
branch  of  the  business  committed  to  their  hands  and  to  that 
extent  they  are  general  agents.  The  fact  that  an  agent  rep- 
resents a  foreign  company  and  Is  the  only  possible  or  con- 
venient medium  of  approach  to  such  corporation  Is  a  fact  to 
be  considered  In  such  cases. 
Same — Agency — Apparent  Authority: 

The  authority  of  agents,  so  far  as  the  public  with  whom 
they  deal  Is  concerned.  Is  controlled,  not  so  much  by  the 
terms  of  their  employment,  or  even  by  the  terms  of  the  poli- 
cies which  they  procure  for  applicants,  as  by  the  things 
which  the  principal  permits  them  to  do  and  by  the  nature 
and  extent  of  the  business  for  which  they  are  employed  and 
permitted  to  carry  on. 
Same — Unauthorized  Acts — Ratification: 

If  on  agent  In  accepting  a  delinquent  premium  transcended 
his  authority  In  promising  an  extension  of  time  of  payment 
for  a  few  days  the  act  of  the  cashier  of  the  company,  receiv- 
ing and  retaining  the  money  with  knowledge  of  the  facts 
would  be  a  ratification  of  the  unauthorized  act  and  the  for- 
feiture would  thereby  be  waived. 

[Judgment  for  company  below.     Here  reversed  against  com- 
pany.] 

McDonald  v.  Equitable  Life  Assurance  Soc.  (la.  S.  C.) : 

169  Northwestern  Reporter   (December  13,   1918)    862. 

Pol  icy— Exh  Iblt^-SUtute : 

A  loan  agreement  executed  by  Insured  at  the  time  the 
policy  of  the  defendant  company  was  Issued  In  lieu  of  that 
of  the  original  Insurer  was  not  such  an  obligation  or  repre- 
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sentation  as  was  contemplated  by  Sec.  1819,  la.  code  requir- 
ing the  attachment  of  such  instruments  to  the  policy,  and 
the  company  was  not  precluded  from  proving  such  loan 
agreement  because  the  same  was  not  attached. 

[Judgment   for   plaintiff  below.     Here  reversed   in   favor   of 
company.] 

Lon^  V.  Northwestern  National  Life  Ins.  Co.  (la.  S.  C.) : 

169  Northwestern  Reporter   (December  13,   1918)   386. 

Interpleader — Statute — Situs  of  Action: 

Under  the  act  of  Congress  of  Feb.  22,  1917,  vesting  district 
courts  of  the  U.  S.  with  Jurisdiction  of  bills  of  interpleader 
by  insurance  companies  in  case  of  contesting  claimants  and 
providing  that  "bill  of  interpleader  shall  be  filed  in  the  dis- 
trict where  the  beneficiary  or  beneficiaries  may  reside,"  the 
residence  of  the  beneficiary  determines  the  situs  of  the  suit 
regardless  of  whether  or  not  there  has  been  an  assignment 
of  interest  by  such  beneficiary. 

[Motion  to  strike  out  certain  portions  of  answer  of  one  of 
the  defendants  is  granted.] 

New  York  Life  Ins.  Co.  v.  Kennedy  et  al.  (U.  S.  D.  C, 
Ma.): 

263  Federal  Reporter   (December  12,  1918)   287. 

Policy — Agreement    of    Company    to    Pay    Premiums — Con- 
struction: 

The  policy  provided:  "If  the  insured,  before  attaining  the 
age  of  sixty  years,  shall  furnish  due  proof  that  he  has,  be- 
fore default  in  payment  of  any  premium,  become  wholly  dis- 
abled ♦  ♦  ♦  the  company  will  pay  for  the  said  insured 
all  the  premiums.  Held,  That  the  words  "shall  furnish  proof 
that  he  has"  mean,  at  the  present  time.  The  word  "has"  Is 
quite  significant  and  it  is  a  word  which  is  always  used  in 
the  present  tense.  The  Insured  was  obliged  to  make  proof 
of  his  disability  before  the  obligation  on  the  part  of  the 
company  to  meet  the  premiums  matured.  He  could  not  wait 
until  Just  before  he  was  sixty  and  say  that  at  a  prior  time 
he  had  become  totally  disabled  and  thereby  avoid  lapse  of 
the  policy. 

[Judgment  for  company  below.     Here  affirmed  in  favor  of 
company.] 

Wick  V.  Western  Union  Life  Insurance  Co.  (Wash.  S. 

C): 

176  Pacific  Reporter  (December  16,  1918)  953. 

Agency  Contract — Construction: 

In  construing  a  contract  of  agency  it  was  proper  to  look 
to  the  relation  of  the  parties,  the  object  to  be  accomplis*hed 
and  the  general  circumstances  attending  its  execution. 
Same — Same — Renewal  Commissions: 

Provisions  of  contract  of  agency  that  no  renewal  commis- 
sions will  be  paid  until  after  the  termination  of  the  con- 
tract held  to  apply  to  renewal  commissions  on  policies  writ- 
ten under  previous  contracts. 
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Same— -Same— Ambiouitlea: 

Am  agency  contract  drawn  by  representatitre  of  the  Insur- 
ance company,  in  case  of  doubt,  will  be  construed  most 
strongly  against  the  company. 

Same— Contractual  Construction — ^Acta  of  General  Agent: 

The  mere  fact  that  a  general  agent  of  an  insurance  com- 
pany continued  payment  of  renewal  commissions  after  the 
termination  of  the  agency  contract  could  not  be  construed 
as  a  practical  construction  that  the  sub-agent  was  entitled 
to  renewal  commissions  after  cancellation,  where  it  was  not 
shown  that  the  company  had  kmowledge  of  such  cancellation. 

Same — Payment  of  Commiasiona — Recovery: 

The  company,  seeking  to  recover  renewal  conmiissions 
paid  after  the  termination  of  the  contract,  had  the  burden  of 
showing  that  the  payments  were  made  through  mistake  of 
fact,  and  there  being  no  such  showing  it  was  error  to  render 
Judgment  in  fayor  of  the  company  for  the  renewal  commis- 
sions so  paid. 

[Judgment  for  company  below.    Here  modified  so  as  to  dis- 
miss cross  biU  for  recovery  of  commissions  paid.] 
Yowell  V.  Union  Central  Life  Ins.  Co.  (Tenn.  S.  C.) : 

206  Southwestern  Reporter  '(December  18,  1918)   834. 

Action  on  Policy — Disappearance — Death: 

The  evidence  showed  that  at  the  time  the  insured  left  he 
bade  his  employe  goodbye  and  stated  that  he  would  never 
be  seen  again.  He  had  a  wife  and  some  small  children.  He 
had  never  had  any  serious  difficulties  with  his  family.  He 
was  dissipated  at  the  time  he  left.  Some  inquiry  was  there- 
after made  to  ascertain  his  whereabouts.  No  advices  were 
had  for  more  than  seven  years,  whereupon  action  was  com- 
menced to  recover  on  his  policy.  \Held,  That  this  evidence 
was  sufficient  to  create  a  prima  facie  case  that  the  insured 
was  dead. 

Same — Same — Same— Statute : 

The  statute  of  Kentucky  relating  to  absentees  and  pro- 
viding that  if  any  person  "who  shall  have  resided  in  this 
state"  shall  absent  himself  for  a  period  of  seven  years  he 
shall  be  presumed  to  be  dead  is  but  declaratory  of  the  com- 
mon law  and  did  not  have  the  effect  of  repealing  the  com- 
mon law  where  it  was  not  confined  in  its  operation  to  per- 
sons resident  of  the  State  of  Kentucky  at  the  time  of  their 
disappearance;  if  so  construed,  the  statute  would  not  cover 
the  whole  subject  of  the  common  law  rule  and  the  common 
law  rule  would  therefore  be  in  force  in  Kentucky  in  cases 
of  persons  disappearing  who  were  not  at  the  time  residents 
of  such  state. 

Same— Same — Same— Pleading: 

It  was  averred  that  insured  for  many  years  lived  in  Ken- 
tucky; that  he  resided  in  Indianapolis,  Indiana,  about  one 
year  previous  to  July,  1909;  that  on  July  23,  1909,  he  disap- 
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peared  and  had  not  been  heard  of  and  had  not  returned  to 
"this  state  nor  his  said  residence"  for  more  than  seven 
years.  Held,  That  these  averments  were  broad  enough  to 
comply  with  either  the  statute  or  the  common  law  rule  with 
reference  to  a  presumptive  death. 

Same — Same— Search : 

It  was  not  necessary  to  prove  diligent  search  and  inquiry 
before  the  presumption  of  death  could  arise. 

Same — Same — Burden  of  Proof: 

Absence  for  seven  years,  with  no  tidings  from  insured, 
raises  presumption  of  death  sufficient  to  shift  the  burden  of 
proving  that  he  is  alive  on  the  opposite  party. 

[Judgment  for  plaintiff  below.     Here  affirmed  against  com- 
pany.] 
Prudential  Ins.  Co.  v.  Gatz  (Ky.  C.  A.) : 

206  Southwestern  Reporter  (December  18,  1918)  299. 

Pol  Icy — Prcm  lum — Statute : 

Sec.  1849  Civ.  Code  S.  D.  providing  that  acknowledgment 
of  receipt  of  premium  on  policy  of  insurance  shall  be  con- 
clusive evidence  of  payment  precludes  company  from  show- 
ing that  note  was  accepted  for  first  premium  and  that  policy 
became  forfeited  because  of  failure  to  pay  note. 

Same— Same — Bills  and  Notes: 

Where  the  note  contained  no  provision  suspending  the  pol- 
icy after  maturity  and  until  payment  of  the  note  and  where 
facts  showed  that  the  tompany  treated  the  note  as  in  exist- 
ence and  demanded  payment  after  its  maturity  it  could  not 
claim  forfeiture  because  the  note  was  not  paid  at  maturity. 

Same— Measure  of  Recovery — Unpaid  Premium  Note: 

Although  the  policy  provided  that  there  should  be  de- 
ducted any  sums  owing  by  insured  it  was  encumbent  upon 
the  company  to  plead  an  unpaid  note  as  a  set-off  or  counter- 
claim to  reduce  its  liability. 

[Judgment  for  plaintiff  below.     Here  affirmed  against  com- 
pany.] 

Schumacher  v.  North  American  Life  Ins.  Co.  (S.  D.  S. 
C): 

169  Northwestern  Reporter   (December  20,  1918)   626. 

Industrial  Policy — Right  of  Person  Paying  Premiums  to  Re- 
ceive Proceeds: 

The  policy  named  no  beneficiary.  It  contained  a  provision 
that  it  would  be  void  if  assigned.  Insured  after  payment  of 
four  weekly  premiums  gave  the  policy  to  the  plaintiff  and 
told  her  that  it  would  secure  her  in  case  he  should  not  live 
to  pay  what  he  owed  her  for  board.  She  kept  up  the  pre- 
miums until  his  death.  Held,  That  the  payment  of  the  pre- 
miums gave  the  plaintiff  no  interest  in  the  policy  and  that 
there  was  no  privity  of  contract  between  her  and  the  com- 
pany. 
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Same— Payment  under  Facility  of  Payment  Clause— Conclu- 

aivenett: 

Accepting  plaintiff's  contention  that  she  was  a  creditor 
with  an  equitable  interest  as  a  pledgee  of  the  policy,  never- 
theless the  company  was  expressly  authorized  to  make  pay- 
ment "to  another  person  appearing  to  said  company  to  be 
equitably  entitled  to  the  sum"  and  proof  of  payment  to  such 
a  person  was  conclusive  evidence  that  "all  claims  under  this 
policy  have  been  fully  satisfied." 

Same— Same— Same : 

The  promise  to  pay  was  made  by  the  company  with  the  In- 
sured and  It  was  Justified  In  paying  the  money  to  the  admin- 
istrator of  his  estate. 

[Judgment  for  company.] 

Pettit  V.  Prudential  Ins.  Co.  (Mass.  S.  J.  C.) : 

121  Northeastern  Reporter   (December  24,  1918)   28. 

Bankruptcy — Assets — Insurance  Proceeds: 

An  endowment  policy,  having  a  surrender  value  which  the 
company  was  willing  to  pay,  but  containing  no  express  pro- 
visions for  surrender  value,  passed  to  the  Insured's  trustee 
in  bankruptcy. 
Policy — Rights  of  Beneficiary — Statute: 

The  rights  of  a  married  woman  under  Sec.  73,  c.  576, 
Mass.  laws  1907,  providing  that  every  policy  in  favor  of  a 
married  woman  shall  inure  to  her  separate  use  and  benefit 
are  subject  to  the  unrestricted  right  of  the  insured  to  sur- 
render the  policy. 

[Order  of  referee  In  favor  of  trustee.     Here  order  affirmed.] 
In  re.  Simmons  et  al.  (U.  S.  D.  C,  Mass.) : 

268  Federal  Reporter  (December  26,  1918)  466. 

Beneficiary — Right  to  Recover  of  Insured's  Estate  Annount  of 
Loan  Deducted  from  Policy: 

Insured's  wife  who  was  the  beneficiary  named  in  his  pol- 
icy and  who  joined  with  him  in  obtaining  a  loan  on  the  pol- 
icy for  his  benefit,  on  his  death  was  subrogated  to  the  claim 
of  the  insurance  company  to  the  extent  of  the  loan,  where  it 
had  deducted  the  loan  from  the  face  of  the  policy,  and  vras 
entitled  to  allowance  of  her  claim  to  that  extent  as  against 
the  Insured's  estate. 
[Claim  allowed.] 
Williams  Estate  (Allegheny  Co.  O.  C.) : 

66  Plttaburgh  Legcd  Journal  (December  28,  1918)  830. 

Agents — Commissions — Computation : 

Where  the  agent  was  entitled  to  twenty  times  the  net  in- 
crease for  his  compensation,  on  an  accounting  he  was  to  be 
charged  with  twenty  times  the  amoimt  of  lapses. 
[Petition  for  leave  to  appeal  is  refused.] 
Landis  v.  Knights'  Life  Ins.  Co.  (Allegheny  Co.  C.  P.) : 

66  Pittsburgh  Legal  Journal  (December  28.  1918)  831. 
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Policy — Rights  of  Beneficiary — ^Assignment: 

Where  a  life  insurance  policy  gave  the  insured  the  right 
to  change  the  beneficiary  in  writing,  and  providing  that  a 
change  should  take  place  upon  the  indorsement  of  the  same 
on  the  policy  by  the  insurer,  and  providing  that  any  assign- 
ment must  be  made  in  duplicate  on  blanks  furnished  by  the 
insurer,  both  copies  of  which,  with  the  policy,  should  be 
sent  to  the  home  office,  one  of  the  copies  to  be  there  filed, 
after  which  the  policy  should  be  returned.  Seldy  That  such 
policy  could  not  be  verbally  assigned  to  secure  a  loan,  so  as 
to  affect  the  beneficiary's  right. 

Same — Same — Vested  Interest: 

Where  a  life  Insurance  policy  does  not  give  the  insured  the 
right  to  change  the  policy,  a  beneficiary  acquires  an  Immedi- 
ate vested  Interest  upon  its  issuance  and  delivery;  but  where 
the  right  to  change  the  beneficiary  is  reserved  to  the  insured, 
the  beneficiary  does  not  acquire  a  vested  Interest  until  the 
death  of  the  Insured,  and  when  such  right  attaches  the  bene- 
ficiary is  entitled  to  the  possession  of  the  policy,  provided 
the  beneficiary  has  not  been  changed  in  the  manner  pro- 
vided by  the  policy. 

Same — Same — Assignment: 

Where  a  life  insurance  policy  giving  the  insured  the  right 
to  change  the  beneficiary,  and  providing,  among  other  things, 
that  such  change  should  be  Indorsed  on  the  policy  by  the  In- 
surer, is  left  by  the  insured  with  a  bank,  with  the  verbal 
statement  that  "he  wanted  to  leave  that  policy  in  the  bank 
as  security  for  anything  he  might  owe  the  bank  at  that  time, 
or  anything  he  might  owe  the  bank  In  the  future."  Meld, 
That  such  transaction  did  not  amount  to  a  change  of  the 
beneficiary  nor  an  assignment,  but  merely  a  pledge. 

[Judgrment  for  defendants  below.     Here  affirmed  in  favor  of 
defendants.] 

City  National  Bank  of  Lawton  v.  Lewis  et  al.  (Okla.  S. 
C): 

176  Pacific  Reporter  (December  30.  1918)  237. 

Annotation — Computation    of    Casii    Surrender    Value,   Ex- 
tended or  Paid-Up  Insurance,  Wiiere  Poiicyholder  Has  Bor. 
rowed  on  His  Policy: 
Under  the  above  heading  appears  an  annotation  to  the 

case  of  Meridian  Life  Ins.  Co.  v.  Hobbs,  heretofore  reported 

In  30  Ins.  Digest  215. 

Lawyers'  Reports  Annotated  (1918  A)   906. 

Suit  to  Recover  Commissions — Evidence  Considered: 

In  an  action  by  an  agent  to  recover  a  proportion  of  the 
commission  on  a  policy  alleged  to  have  been  issued  through 
the  Joint  effort  of  himself  and  another,  where  the  evidence 
showed  that  he  was  in  no  sense  the  procuring  cause  of  the 
making  of  the  application  there  could  be  no  recovery  even 
though  it  bei  admitted  that  there  was  a  custom  of  dividing 
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commissions  where  applications  were  procured  through  the 
Joint  efforts  of  agents. 

[Judgment  for  plaintiff  below.     Here  reversed   in  favor  of 
company.] 

Wichita  Southern  Life  Ins.  Co.  v.  Davis  (Tex.  C.  C.  A.) : 

206  Southwestern  Reporter  (January  1,  1919)   728. 

Aetlon    on    Policy — Proximate    Cause    of    Death — Impaired 

Phyalcal  Condition: 

If  one  is  diseased,  and  his  abnormal  condition  leads  to  his 
falling  into  water  and  drowning,  this  contribution  of  dis- 
ease to  his  death  will  not  prevent  a  recovery  on  a  life  in- 
surance policy  that  covers  death  by  drowning.  There  is  a 
distinction  between  so-called  successive  causes  and  succes- 
sive ^yslcal  conditions,  and  the  proximate  excludes  the 
more  remote. 

[Judgment  for  plaintiff  below.     Here  affirmed  against  com- 
pany.] 

Sturm  V.  Employers'  Ldabillty  Assur.  Corp.     (111.  App.): 

18  Illinois  Law  Review,  Appellate  Court  Digest  (De- 
cember, 1918 — January,  1919)  88. 

Action  on  Policy — Agency — Statute: 

Under  Sec.  1977,  Wis.  St  1917,  a  person  who  solicits  In- 
surance or  collects  the  premium  thereon'  is  the  agent  of 
the  company  "to  all  Intents  and  purposes";  1.  e.,  he  is  In 
fact  the  company  in  the  specific  transactions  named  in  the 
statute,  and  consequently  when  he  is  doing  any  act  neces- 
sary or  proper  in  order  to  fulfill  his  agency,  his  knowledge 
of  the  surrounding  facts  is  the  knowledge  of  the  company. 

Same — Good  Health — Estoppel: 

Where,  at  the  time  the  agent  delivered  the  receipt  for 
the  premium  and  cashed  the  check  given  him  he  knew 
that  the  Insured  was  ill,  the  company  was  estopped  from 
relying  upon  the  provision  of  the  policy  that  it  should  not 
take  effect  tmtll  the  first  premium  was  paid  and  the  policy 
delivered  during  the  lifetime  and  good  health  of  the  in- 
sured. 

[Judgment  for  plaintiff  below.     Here  affirmed  against  com- 
pany.] 

Stllp  V.  New  York  Life  Insurance  Company  (Wis.  S.  C.) : 

169  Northwestern  Reporter  (January  8,  1919)   606. 

Trusts — Insurance  Proceeda-^Evldence  Considered: 

A  bill  to  have  responded  declared  a  trustee  for  complain- 
ant as  to  a  portion  of  a  life  insurance  policy  upon  the  father 
of  both  of  said  parties  was  properly  dismissed,  where  It 
appeared  that  prior  to  his  death  the  father  had  made  an  ab- 
solute assignment  of  the  policy  to  respondent 

Same— Same    Unexecuted  Gift: 

In  order  to  impress  a  trust  upon  a  fund  arising  from  a 
life  Insurance  policy  the  evidence  must  be  clear  and  con- 
vincing.   A  voluntary  setting  apart  of  such  a  sum,  not  fol- 
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lowed  by  delivery,  was  simply  an  unexecuted  gift,  which  the 
donor  could  recall. 

[Decree  against  complainant.] 

Boyd  V.  Boyd  (Allegheny  County  C.  P.) : 

67  Pittsburgrh  Legal  Journal   (January  4,  1918)   1. 

Paid-Up  Policy — Premium — Forfeiture: 

Agreements  for  forfeiture  for  non-payment  of  premiums 
are  valid  and  enforcible,  upon  the  ground  that  upon  the 
prompt  payments  of  premiums  depends  the  mutuality  of 
the  contract  and  the  ability  of  the  company  to  meet  its 
obligations. 

Same— "Pledge"— Forfeiture: 

The  "deposit  on  a  paid-up  policy"  to  secure  a  loan  was 
"a  pledge,"  and,  as  such,  the  title  remained  in  the  assured, 
with  the  right  in  the  pledgee  to  sell  in  case  of  default,  but 
not  to  confiscate.  The  provision  of  the  loan  agreement  for 
forfeiture  of  the  pledge  on  default  of  the  assured  was  void. 

Same— Same — Forclosure: 

Under  such  loan  agreement,  on  default  of  the  assured, 
there  must  be  a  foreclosure  of  the  pledge  to  vest  the  title 
in  the  company. 

Same — Same— "Lapse": 

"While  the  paid-up  policy"  may  be  transferred  by  con- 
tract, so  that  for  non-payment  of  the  amount  borrowed, 
with  interest,  the  title  may  pass  to  the  pledgee,  and  the  in- 
surance may  be  canceled,  this  is  not  a  "lapse."  There  is 
no  such  thing  as  a  lapsed  paid-up  policy. 

Same— Same — Same : 

While  insurance  company  may  stipulate  for  forfeiture 
for  non-payment  of  premiums,  when  they  engage  in  the 
business  of  loaning  money  they  are  in  no  different  position 
than  any  other  lender.  If  they  loan  money  and  accept  their 
own  policies  as  security,  their  rights  as  lenders  are  exactly 
what  they  would  be  if  the  borrower  had  pledged  other  se- 
curities. By  such  a  loan  contract  the  company  did  not  re- 
quire the  legal  title  to  the  policy,  and  the  stipulation  of 
such  contract  for  forfeiture  of  the  policy  for  non-payment 
of  the  loan  was  void. 

[Juderment  for  plaintiff  below.     Affirmed  on  appeal,  here  re- 
hearing denied.] 

Travelers  Insurance  Co.  v.  Lazenby  (Ala.  C.  A.): 

80  Southern  Reporter  (January  4,  1919)  25. 

Policy — Delivery — Presumptions: 

The  presumption  of  the  delivery  of  an  Insurance  policy 
arising  from  possession  thereof  does  not  arise  where,  on 
the  face  of  the  policy  itself,  some  act  remains  to  be  done 
to  make  it  complete,  and  the  possession  of  a  policy  of  in- 
surance containing  a  clause  "in  further  consideration  of 
the  sum  of  $ to  be  paid  in  advance"  is  not  evi- 
dence of  the  payment  of  the  premium. 
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Same-— Premium  Receipt — Evidence: 

A  lithographic  receipt,  which  contains  a  provision  upon 
the  face  thereof  that  in  order  for  the  same  to  be  valid  it 
must  be  countersigned  by  an  authorized  agent  of  the  com- 
pany, is  not  receivable  in  evidence  until  a  due  and  valid 
execution  thereof  or  its  genuineness  and  authenticity  has 
been  established;  the  said  receipt  not  being  countersigned 
as  provided. 

[Judgment  for  plaintiff  below.     Here  reversed  in  favor  of 
company.] 

Columbian    National    Life    Insurance    Co.    v.    Wiethle 
(Okla.  S.  C): 

176  Pacific  Reporter  (January  6,  1919)   406. 

Policy — ^AMlgnmervt — Payment   of    Premiums: 

Where  insured  assigns  his  life  insurance  as  collateral 
security,  the  duty  to  keep  the  collateral  in  force  by  payment 
of  the  premiums  rests  on  him,  in  absence  of  an  agreement 
to  the  contrary. 

[Judgment   for   assignee   below.     Here   affirmed   as   against 

beneficiary.] 
Stratton  v.  Bankers  Life  Co.  (Allen,  Intervener),  (Neb. 
S.  C): 

169  Northwestern  Reporter  (January  10,  1919)  722. 

Policy — Premium  Note — Grace: 

Policy  provided  for  a  grace  of  one  month  for  payment 
of  premiums.  Upon  certain  premium  maturing  insured 
executed  his  note,  payable  in  two  months.  The  note  was 
not  paid  at  maturity  and  insured  died  within  a  month  after 
such  time.  On  the  back  of  the  receipt  given  at  the  time 
the  note  was  accepted  was  a  provision  that  if  any  note  was 
not  paid  when  due  the  receipt  should  become  null  and  void 
and  the  insurance  should  immediately  terminate.  Held, 
That  the  insured  was  not  entitled  to  a  month  of  grace  for 
payment  of  the  note  given. 

[Judgment  for  plaintiff  below.     Here  reversed  In  favor  of 
company.] 

Pan-American  Life  Insurance  Co.  v.  Carter  (Ala,  S.  C.) : 
C.): 

80  Southern  Reporter  (January  11,  1919)   75. 

Agency — Evidence : 

The  declarations  of  an  alleged  agent  are  not  competent 
to  prove  agency. 

Action  for  Damages — Laches— -Evidence  Considered: 

Where  the  Insured,  who  could  read,  kept  the  policy  in  his 
possession  for  nine  years  without  looking  at  it  himself  or 
asking  anyone  to  do  so  for  him,  he  was  guilty  of  laches,  and 
could  not  then  say  that  the  policy  was  not  as  represented. 

Action   against   Insurer — Misrepresentations  as  to   Form   of 
Policy — Waiver: 
Where  insured,  after  having  discovered  that  the  form  of 
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policy  had  been  misrepresented,  paid  a  further  premium 
on  it,  he  thereby  waived  the  alleged  misrepresentation. 

Same— Same — Recovery  of  Premiums: 

Where  an  insured,  alleging  that  the  form  of  policy  was 
misrepresented,  brought  action  In  the  nature  of  a  suit  for 
money  had  and  received,  thereby  waiving  the  tort,  he  could 
not  recover  the  entire  amount  of  premiums  paid. 

Same — Same — Laches : 

Where  Insured  did  not  bring  his  action  until  more  than 
three  years  after  he  acquired  full  knowledge  of  the  facts, 
he  was  guilty  of  such  laches  as  would  prevent  recovery. 

[Judgment  for  company  below.     Here  aflOrmed  in  favor  of 
company.-] 

Amdt  V.  Jefferson  Standard  Life  Insurance  Co.  (N.  C, 
S.  C): 

97  Southwestern  Reporter   (January  11,  1919)   6S1. 

Foreign  Company — Venue — Statute: 

A  foreign  corporation  which,  In  accordance  with  the  stat- 
ute, has  consented  that  actions  may  be  commenced  against 
It  In  any  county  in  which  the  cause  arose,  or  the  plaintiff 
resides,  by  the  service  of  process  on  the  superintendent  of 
Insurance,  is  not  thereby  rendered  liable  to  be  sued  in  the 
county  in  which  the  state  capital  is  located,  under  a  pro- 
vision of  the  statute  authorizing  a  transitory  action  to  be 
brought  against  a  foreign  corporation  In  any  county  where 
it  may  be  found. 

[Judgment  for  company  below.     Here  aflOrmed  in  favor  of 
company.] 

Nowak  ▼.  Bankers  life  Insurance  Co.  et  al.  (Kan.  S. 
C): 

176  Pacific  Reporter  (January  18,  1919)   654. 

Annotation — Effect  of  the  Execution  of  Insured  for  Crime  on 
Right  to  Recover  Life  or  Accident  Insurance: 
Under  the  above  heading  apears  an  annotation  to  the  case 
of  Scarborough  v.  American  Nat.  Ins.  Co.,  heretofore  re- 
ported in  29  Ins.  Digest  164. 

Lawyers'  Reports  Annotated  (1918  A)  898. 

Policy — Loan   Certificate— Attachment  of  Copy: 

That  no  copy  of  a  loan  certificate,  executed  by  Insured, 
was  attached  to  or  endorsed  upon  the  policy,  was  imma- 
terial, as  it  was  not  necessary  so  to  do  to  render  the  cer- 
tificate valid. 

Same— Surrender  Value— Deduction  of  Loans: 

The  Insured  held  an  assessment  policy.  This  was  sur- 
rendered for  a  twenty-payment  life  policy  which  was  made 
to  mature  in  ten  years  from  the  time  of  the  exchange.  At 
the  time  of  making  the  change  a  loan  certificate  was  exe- 
cuted by  the  Insured,  which  by  its  terms  was  made  a  lien 
upon  the  policy  and  deductible  from  any  settlements  made. 
It  was  contended  by  the  insured  that  the  loan  certificate 
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was  executed  as  security  for  payment  of  certain  guaranteed 
additions  provided  for  in  the  policy,  in  case  of  death  of  the 
insured.  Held,  That  the  contract  was  not  open  to  any  such 
construction  and  that  the  insured  was  not  warranted  in 
so  construing  it  from  anything  the  agent  may  have  said, 
and  that  the  amount  of  the  loan  was  deductible  from  the 
surrender  value  of  the  policy  on  its  maturity. 

[Judgment  for  plaintiff  below.    Here  modified  and  affirmed 
in  favor  of  company.] 

Deacon  v.  Fidelity  Mutual  Life  Insurance  Co.  (la.  S.  C.) : 

169  Northwestern  Reporter  (January  17,  1919)   780. 

Suit  to  Establish  Trust— Equitabie  Jurisdiction: 

An  action,  seeking  by  oral  evidence,  to  fasten  an  ex- 
pressed trust,  for  the  use  of  one  other  than  the  beneficiary, 
upon  the  proceeds  of  a  policy,  is  an  equitable  action  triable 
by  the  court. 

Same— Evidence : 

In  such  an  action  the  testimony  by  a  third  person  as  to 
declarations  made  by  the  designated  benflciary,  would  or- 
dinarily be  inadmissible. 

Same — Same: 

Evidence  of  the  insured's  oral  declarations  made  to 
strangers,  after  the  Issuance  of  the  policy,  was  inadmissi- 
ble to  vary  its  terms. 

Same— How  Established: 

The  creation  of  a  trust  in  the  proceeds  of  a  policy  by 
the  insured,  without  change  of  beneficiary,  to  be  binding 
upon  the  designated  beneficiary,  must  be  before  or  con- 
temporaneous with  the  issuing  of  the  policy. 

Same     Designation   of   Beneficiary — Presumptions: 

The  presumption  arising  from  naming  a  certain  person  as 
beneficiary  could  not  be  overcome  by  declarations  of  the 
insured  to  strangers  thereafter. 

Same— Statements  of  Beneficiary — Sufficiency  of  Evidence: 
Where  there  is  no  proof  whatever  of  the  creation  of  a 
previous  trust  statements  of  the  beneficiary  that  she  in- 
tended to  use  the  proceeds  for  a  certain  purpose  are  not 
sufficient  to  prove  a  trust. 

Same— Burden  of  Proof: 

Proceeds  of  a  life  insurance  company  are  a  property 
right  and  before  the  beneficiary  can  be  divested  of  the  title, 
use  and  enjoyment  thereof,  by  mere  reported  statements 
made  out  of  court  to  strangers,  the  evidence  will  be  re- 
ceived with  great  caution,  and  the  proof  must  be  beyond 
a  reasonable  doubt;  the  proof  should  be  equally  as  strong 
as  parole  evidence  to  establish  a  resulting  trust  in  real 
estate. 

[Judgment  for  plaintiff  below.     Here  reversed  in  favor  of 
designated  beneflciaiy.] 

Fee  V.  Wells  (Col.  S.  C.) : 

176  Pacffic  Reporter  (January  20.  1919)   829. 
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Decedent's      Estates — Deferred       Dividends — ^Principal      or 
Income: 

A  deferred  dividend  paid  by  an  insurance  company  to 
the  executors  of  the  last  will  of  the  assignee  of  the  policy, 
at  the  time  fixed  by  the  policy  for  distribution  of  accum- 
lations,  is  to  be  treated  as  principal  and  not  as  income  of 
said  estate. 

[Report  of  referee.    Affirmed.] 

In  re.  Schley  (N.  Y.,  App.  Div.) : 

173  New  York  Supplement  (January  20.  1919)   817. 

Policy — Incontestable  Clause— Computation  of  Time: 

An  incontestable  clause  inserted  in  compliance  with  the 
requirements  of  Sec.  4622a,  Bums*  Rev.  Stat.  Ind.  1914 
should  be  construed  in  the  light  of  the  statute  and  time 
computed  from  the  date  of  the  policy. 

Same — Rule  of  Construction: 

It  is  the  rule  of  imiversal  application  that  contracts  of  in- 
surance, like  other  contracts,  are  to  be  construed  accord- 
ing to  the  sense  and  meaning  of  the  terms  which  the  par- 
ties have  used  and  if  they  are  clear  and  unambiguous  their 
terms  are  to  be  taken  and-  understood  in  their  plain,  ordin- 
ary and  popular  sense.  The  same  rule  is  applicable  in 
the  construction  of  statutes.  The  court  doubts  the  applica- 
bility of  the  rule  or  strict  construction  against  the  insurer 
of  provisions  required  by  statute  to  be  inserted  in  a  policy. 

Same — Incontestable   Clause— Construction: 

The  incontestable  clause,  while  prescribed  by  statute,  de- 
rived its  force  from  the  consent  of  the  parties  to  it  as  a 
part  of  their  contract;  hence,  it  should  be  construed  as  a 
contract,  rather  than  a  statutory  provision;  its  origin,  how- 
ever, being  kept  in  view. 

Same— Same — Same : 

Where  a  policy  contains  a  one  year  incontestable  clause, 
the  insurer  must  take  proper  steps  to  contest,  either  by  a 
defense  to  an  action  brought  on  the  policy  in  case  of  the 
death  of  the  insured,  or  by  proper  affirmative  action,  within 
the  year,  otherwise  the  policy  becomes  incontestable;  the 
contention  of  the  company  that  if  the  insured  died  within 
the  year  the  provision  had  no  application,  it  could  not  be 
sustained. 

Same — Frauds — Remedies: 

Under  proper  circumstances  an  insurance  company,  aftei 
the  loss  has  occurred,  may  proceed  by  affirmative  action  to 
avoid  the  policy,  provided  it  takes  proper  steps  to  that  end 
within  the  period  named  in  the  incontestable  clause. 

Suit   to    Cancel    Policy — Equitable    Jurisdiction — Complaint 

Considered: 

The  complaint  was  filed  two  days  before  the  expiration  of 
the  incontestability  clause  to  cancel  the  policy  for  fraud. 
The  complaint  alleged  as  grounds  for  recourse  to  equity  the 
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fact  of  the  incontestability  clause  and  that  the  beneficiary 
intended  to  delay  action  on  the  policy  for  the  purpose  of 
depriving  the  company  of  its  defense.  Seld,  That  these 
ayerments  were  sufficient  to  invoke  the  Jurisdiction  of 
equity. 

Policy — Rescission — Reasonable  Time: 

Insured  died  November  23;  proofs  of  death  were  not  filed 
until  January  2.  The  nature  of  such  proofs  were  such  as  to 
awaken  doubt  in  the  mind  of  company  respecting  the  truth 
of  certain  representations  contained  in  the  application.  In- 
vestigation was  thereupon  instituted  and  was  completed  in 
about  two  weeks,  the  facts  being  then,  and  not  until  then, 
ascertained.  The  company  thereupon  proceeded  promptly 
to  rescind,  ff^ld^  That  the  action  of  the  company  was  taken 
within  reasonable  time. 

Same— Delivered  While  in  Good  Health — Conditions  Prece- 
dent: 

The  stipulation  in  a  policy  that  it  shall  not  take  effect, 
or  be  binding  on  the  company,  imless  delivered  to  the  in- 
sured while  he  is  in  good  health,  is  valid.  Such  a  stipu- 
lation is  in  the  nature  of  a  condition  precedent  to  the  policy 
becoming  effectual. 

Same— Serious  Illness— Forfeiture: 

Effects  showed  that  preceding  the  application  the  insured 
was  afflicted  with  a  serious,  incurable  malady,  of  such  a 
nature  as  to  shorten  life,  namely,  mitral  regurgitation,  which 
continued  without  interruption  until  the  delivery  of  the  poli- 
cy, and  thereafter  caused  the  death  of  the  insured  after  a 
few  months.  Held,  That  these  facts  show  the  existence  of 
such  a  condition  as  rendered  the  policy  voidable  at  the  elec- 
tion of  the  company. 

Application — Prior  Rejection — Knoweldge  of  Insured: 

Where  insured,  a  short  time  before  making  application 
of  the  policy  in  controversy,  had  applied  to  another  company 
for  insurance,  it  would  be  unreasonable  to  assume  that  he 
did  not  know  of  such  fact.  Knowing  that  he  had  made  ap- 
plication he  was  boimd  to  know  that  it  had  either  been  re- 
jected or  that  it  was  pending,  and  if  pending  his  answer 
was  likewise  false. 

Same— Statements  by  Insured — Materiality: 

The  policy  provided  "all  statements  made  by  the  insured 
in  the  application  shall,  in  the  absence  of  fraud,  be  deemed 
representations  and  not  warranties."  Held,  That  while 
statements  by  the  insured  as  to  existence  of  any  heart 
disease,  and  as  to  prior  rejections  for  insurance,  and  as  to 
other  pending  applications  should  be  dealt  with  as  repre- 
sentations rather  than  warranties,  their  nature  was  such 
that  they  should  be  regarded  as  material  to  the  risk.  Such 
statements  must  also  be  regarded  as  material  under  the 
provision  of  the  policy  that  the  statements  were  made  as  a 
consideration  for  the  issuance  of  the  policy. 
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Sams— False    Repraaantation    at    to    Material    Effect — For- 
feiture: 

A  material  false  representation  is  a  ground  for  voidance 
of  an  insurance  policy,  the  same  as  any  other  contract. 

Same — Same — Same : 

A  misrepresentation  is  the  statement  of  something  as  a 
fact  which  is  untrue  in  fact,  and  which  the  assured  states, 
knowing  it  to  be  untrue,  with  an  intent  to  deceive  the 
underwriter,  or  which  he  states  positively  as  true,  without 
knowing  it  to  be  true,  and  which  has  a  tendency  to  mislead; 
such  effect  in  either  case  being  material  to  the  risk;  such 
a  misrepresentation  has  the  force  and  effect  of  a  positive 
fraud. 

Same— Same — Same: 

A  representation  that  is  substantially  true  is  not  suffi- 
cient as  grounds  for  the  voidance  of  an  insurance  policy. 
The  representations  as  made  by  the  insured,  as  heretofore 
set  out,  could  not  be  said  to  have  been  substantially  true. 

[Judgment  for  company  below.     Here  affirmed  in  favor  of 

company.] 
Ebner  v.  Ohio  State  Life  Insurance  Co.     (Ind.  App.): 
121  Northeaatem  Reporter   (January  21,  1919)   815. 

Suit  to  Reform  Policy — Prior  Judgment  for  Refusal  to  Piead 

Over — Conclusiveness: 

In  the  original  action  the  complaint  proceeded  upon  the 
theory  of  a  waiver  and  estoppel  of  the  company  to  rely 
upon  a  certain  provision  in  the  policy.  Demurrer  to  the 
complaint  was  sustained  and  on  refusal  of  the  plaintiff  to 
plead  further  Judgment  was  entered.  The  present  action 
Is  for  reformation  and  recovery.  Meld,  That  the  Judgment 
in  the  first  action  was  not  res  adjudicata  of  the  Insured's 
right  to  recover  in  the  case  of  bar. 

Same— Prior  Action  of  Law — Election  of  Remedies: 

The  company  contended  that  in  filing  the  first  suit  in- 
sured thereby  elected  his  remedy  and  was  bound  thereby, 
and  could  not  maintain  the  present  suit.  Meld,  That  to 
render  the  doctrine  to  remedies  applicable  two  or  more  in- 
consistent remedies  must  be  available  to  the  party  who 
makes  the  election.  Insured,  having  elected  an  inappropri- 
ate remedy,  which  was  adjudged  to  be  of  no  avail,  the  doc- 
trine of  election  of  remedies  did  not  apply. 

[Judgment  for  plaintiff  below.    Here  affirmed  against  com- 
pany.] 

Royal  Insurance  Co.  ▼.  Stewart  (Ind.  App.) : 

121  Northeastern  Reporter  (January  21,  1919)  807. 

Action  on  Policy — Parties — Sufficiency  of  Complaint: 

The  first  paragraph  of  complaint  alleged  that  the  plain- 
tiff in  his  individual  capacity  was  the  sole  beneficiary 
The  second  paragraph  of  complaint  alleged  that  plaintiff 
and  the  executor  of  the  insured's  estate  were  named  as  co- 
beneficiaries  in  said  policy.    Held,  That  the  second  para^ 
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graph  of  complaint,  standing  alone,  was  good  as  against 
demurrer.  Held,  further,  That  the  second  paragraph  of 
complaint  was  not  objectionable  from  the  groimd  that  it 
undertook  to  state  an  altematiye  clause  of  action  in  the 
plaintiff,  either  in  his  individual  or  fiduciary  capacity. 

Same— Exhibits — Excuse  for  Failure  to  Attach: 

It  was  alleged  in  the  complaint  that  after  the  death  of 
the  insured  the  company  had  obtained  possession  of  the 
policy  and  refused  to  deliver  it.  ffeld.  That  this  was  suffi- 
cient ground  for  failure  to  attach  copy  of  policy  to  the 

complaint. 

« 

Same — Evidence— Copies: 

Where  the  copy  of  the  policy,  which  was  offered  in  evi- 
dence, was  deemed  by  the  company  in  its  pleading  to  be 
a  true  copy  of  the  policy  issued,  it  was  properly  admitted 
in  evidence. 

Same— Evidence-— Opinions  of  Non-Experts: 

A  non-expert  witness  is  competent  to  express  an  opinion 
as  to  the  condition  of  a  life  of  the  insured  at  the  time  of 
the  issuance  of  the  policy. 

Same— Other  Insurance— Forfeiture: 

A  false  answer  in  a  written  application  for  life  insurance 
made  in  response  to  an  inquiry  to  other  insurance  on  the 
life  of  the  applicant  is  a  material  misrepresentation  and 
will  ordinarily  void  the  policy. 

Same— Same— Estoppel : 

Where  true  answers  were  made  as  to  the  existence  of 
other  insurance,  and  the  agent  taking  the  application  wrote 
the  answers  down  falsely,  the  company  was  estopped  from 
claiming  a  forfeiture. 

[Judgment  for  plaintiff  below.     Here  affirmed  against  com- 
pany.] 

Prudential  v.  Diffenbaugh  et  al.     (Ind.  App.): 

121  Northeastern  Reporter  (January  21,  1919)  301. 

Action    on    Policy — Cause    of    Death — Sufficiency    of    Com- 
plaint: 

Although  no  copy  of  the  policy  was  attached  to  the  com- 
plaint it  was  alleged  that  the  policy  issued  insured  against 
death  from  bodily  injuries  resulting  solely  through  exter- 
nal, violent  and  accidental  means.  It  was  then  averred 
that  during  the  continuance  of  said  policy  the  insured  re- 
ceived bodily  injuries,  solely  through  external,  violent  and 
accidental  means,  to-wit: — By  being  crushed  between  the 
tank  and  tender  of  an  engine,  thereby  causing  his  death. 
Held,  That  the  complaint  was  sufficient  to  show  that  death 
was  the  result  of  accident  and  that  the  cause  of  death  was 
one  insured  against  under  the  policy. 

Same— Beneficiaries— Insurable  interest: 

Where  a  certain  person  is  clearly  designated  by  the  in- 
sured as  the  beneficiary  in  an  insurance  policy,  the  use  of 
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other  descriptive  words  in  connection  with  such  designation 
is  not  of  controlling  importance,  and  the  fact  of  an  insur- 
able interest  at  the  time  of  death  need  not  be  alleged  and 
shown  by  plaintifT,  when  he  is  the  person  designated  as 
payee  in  the  policy. 

Same — Same— Same : 

In  an  action  by  one  designated  as  the  wife  of  the  in- 
sured, it  was  unnecessary  to  allege  that  she  was  his  wife* 
at  the  time  of  his  death. 

Same — Change  of  Occupation — Measure  of  Recovery: 

Under  a  provision  limiting  amount  of  recovery,  if  in- 
sured changes  his  occupation  to  one  more  hazardous  than 
specified  in  his  application,  the  occupation  at  the  time  of 
making  the  contract  must  be  one  which  is  regularly  classi- 
fied by  the  company,  in  order  to  justify  a  claim,  as  a  matter 
of  law,  that  new  occupation  must  be  treated  as  more  haz- 
ardous. 

Same — Same — Increase  of  Hazard — Question  for  Jury: 

In  the  absence  of  a  classification  of  the  insured's  occu- 
pation at  the  time  of  the  making  of  the  contract,  it  will  be 
for  the  jury  to  determine  whether  his  new  occupation  was 
more  hazardous  than  his  original  occupation. 

Same — Unclassified  Occupation — Duty  of  Company  to  Make 

Inquiry: 

In  accepting  the  application  of  a  person  engaged  in  an 
unclassified  employment  the  company  was  bound  to  ascei> 
tain  the  duties  which  he  would  be  called  upon  to  perform 
in  the  course  of  that  employment. 

Same — Change  of  Occupation — Question  for  Jury: 

Where  there  was  evidence  to  the  effect  that  the  act 
which  insured  was  performing  at  the  time  he  received  in- 
juries was  a  part  of  the  duty  of  his  occupation  as  given 
in  the  application,  it  became  a  question  for  the  jury  as  to 
whether  or  not  there  had  been  a  change  of  occupation. 

Same — Settlement  of  Claim — Unaccepted  Check: 

A  check  and  voucher  were  left  at  the  residence  of  the 
beneficiary  by  one  of  the  company's  agents.  It  remained 
there  for  several  days  but  was  not  endorsed  or  used  by  the 
beneficiaries.  Held^  That  the  check  must  have  been  ac- 
cepted and  endorsed  before  it  would  operate  as  satisfaction 
of  the  claim. 

[Judgment  for  plaintiff  below.     Here  affirmed  against  com- 
pany.] 

Federal  Casualty  €o.  v.  Chatman   (Ind.  App.): 

121  Northeastern  Reporter   (January  21,  1919)    296. 

Policy — Delivery — Conditions  Precedent: 

Where  neither  the  application  nor  the  policy,  provided 
that  no  liability  would  attach  until  delivery  of  the  policy, 
and  it  was  found  that  the  premium  receipt  which  did  con- 
tain such  a  condition  was  never  delivered  to  the  applicant. 
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delivery  of  the  policy  was  not  necessary  to  render  the  com- 
pany liable. 

Same— Completion  of  Contract — Necessity  of  Delivery: 

When  an  application  for  insurance  has  been  made  and 
accepted  by  the  company,  and  the  insured  has  done  all 
required  of  him  by  the  contract  to  entitle  him  to  receive 
the  policy,  the  contract  of  insurance  is  complete  and  no 
delivery  of  the  policy  is  necessary,  and  if  the  insured  In 
such  case  dies  before  the  policy  is  delivered,  equity  will 
regard  that  as  done  which  ought  to  have  been  done,  and 
the  beneficiary  of  the  contract  can  recover  thereon. 

Same— Prepayment  of  Premium — Evidence  Considered: 

Where  the  company  had  been  paid  all  of  the  premium  due 
it,  and  the  agent  was  authorized  to  make  arrangements 
with  the  applicant  for  the  payment  of  the  balance,  in  which 
company  had  no  interest,  and  the  applicant  was  ready, 
willing  and  able  to  pay  the  balance  when  it  was  called  for, 
there  was  a  sufficient  compliance  by  the  applicant  with  the 
requirement  of  the  policy  that  the  first  premium  must  be 
paid  before  the  policy  would  become  binding. 

[Judgment  for  plaintiff  below.     Here  affirmed  against  com- 
pany.] 

American    National    Insurance    tUo.    v.    Blysard    (Tex. 

C.  C.  A.) : 

207  Southwestern  Reporter   (January  22,  1919)   162. 

Policy — "Entered  Service  of  Army" — Construction: 

One  has  entered  the  service  of  the  army  when  he  has 
passed  the  examination,  taken  the  oath,  been  enrolled,  and 
has  subjected  himself  to  the  orders  of  the  military. 

Same — "Active  Service" — Death  While  in  Training  Camp: 
The  application  provided  that  "active  service  in  the  army 
or  navy"  would  void  the  policy  unless  permission  were  ob- 
tained. The  policy  provided  "in  case  of  death  from  service 
in  war,  without  permission  from  the  company,  the  full  re- 
serve for  this  policy  at  the  time  of  such  death  only  will 
be  paid."  Insured  enlisted  in  the  military  service  and  died 
of  pneumonia  while  receiving  a  course  of  training  in  a 
training  camp.  Held,  That  active  service  means  "being  be- 
fore an  enemy  in  time  of  war"  or  engaged  in  "operations 
carried  on  in  his  presence"  or  "the  performance  of  duty 
against  an  enemy."  Death,  as  detailed  above,  was  not 
from  "active  service." 

[Judgment  for  plaintiffs  below.     Here  affirmed  against  com- 
pany.] 

Redd   et   al.   v.   American   Central   Life   Insurance   Co. 
(Kansas  City  C.  A.) : 

207   Southwestern   Reporter    (January   22,   1919)    74. 

Policy  Assignment — Consent  of  Beneficiary: 

The  insured,  having  the  right,  under  the  terms  of  the 
policy,  to  change  beneficiaries,  this  act  in  creating  a  lien 
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on  the  policies  without  the  consent  of  the  beneficiary,  was 
binding  on  her. 

[Judsrment  for  company  below.     Here  affirmed  in  favor  of 
company.] 

Rawls  V.  Penn  Mutual  Life  Insurance  Company  (U.  S. 
C.  C.  A.): 

253  Federal  Reporter   (January  28,  1919)    725. 

Policy — incontestable  Clause — Fraud: 

A  provision  in  a  life  insurance  policy  that  "this  policy 
(and  the  application  therefor)  constitutes  the  entire  con- 
tract between  the  parties  and  shall  be  incontestable  after 
one  year  from  the  date  of  Its  issue,  except  for  non-payment 
of  premiums,"  includes  fraud  on  the  part  of  the  insured  in 
obtaining  the  insurance,  and,  after  one  year  from  the  date 
the  policy  is  issued,  the  insurance  company  cannot  plead 
such  fraud  as  a  defense  to  an  action  brought  by  the  bene- 
ficiary under  the  policy  to  recover  the  amount  thereof,  or 
in  a  cross-action  to  cancel  the  policy  and  rescind  the  in- 
surance contract. 

Same — Same — Validity: 

Such  a  provision  in  a  life  insurance  policy  is  neither  un- 
reasonable nor  contrary  to  public  policy. 

Same — Same — Same : 

Such  a  provision  in  a  life  Insurance  policy  is  not  con- 
trary to  any  express  provision  of  law,  nor  contrary  to  the 
policy  of  express  law,  though  not  expressly  prohibited,  nor 
otherwise  contrary  to  good  morals. 

[Judgment  for  plaintiff  below.     Here  affirmed  against  com- 
pany.] 

Metropolitan  Life  Insurance  Co.  v.  Peeler  (Okla.  S.  C.) : 

176  Pacific  Reporter   (January  27,  1919)    939. 

Action   on    Premium    Note— Discriminations— Agreement  to 

Make  Loan: 

Under  Article  4954,  Vernon's  Sayles'  Civ.  St.  Tex.  1914, 
prohibiting  discrimination  between  insurants  of  the  same 
class,  an  alleged  agreement  to  make  a  loan  of  money  at 
a  low  rate  of  interest  as  an  inducement  to  the  insured  to 
take  out  the  policy,  was  void  and  could  not  be  relied  upon 
in  defense  of  an  action  on  a  note  given  for  the  premium 
on  such  policy. 
Same— Averments  of  Contract — Statute: 

Art.  4953,  Vernon's  Sayles'  Civ.  St.  Tex.  1914,  provid- 
ing that  insurance  policies  shall  contain  the  entire  con- 
tract, is  binding  alike  to  the  insured  and  the  company. 

Same — Agreements   of   Agent — Non-Waiver   Clause: 

Representations  of  a  general  agent,  to  induce  the  making 
of  an  application,  that  the  company  would  make  a  loan  to 
the  insured  at  a  low  rate  of  Interest,  was  not  binding,  the 
policy  providing  that  only  certain  officers  of  the  company 
should  have  the  right  to  waive  or  modify  any  terms  of  the 
policy  contract. 
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Same— Breach  of  Contract  by  Company— Estoppel : 

If  such  an  agreement  were  binding  the  failure  of  the  in- 
sured to  make  application  for  the  loan  until  sometime  sub- 
sequent to  the  period  for  which  the  premium  had  been  paid, 
and  at  a  time  when  he  was  delinquent  as  to  the  payment 
of  the  premium  note,  would  estop  him  from  denying  lia- 
bility on  the  note. 

[Judgment  for  company  below.     Here  affirmed  in  favor  of 
company.] 

Gause  v.  Security  Ldfe  Ins.  Co.  (Tex.  C.  C.  A.) : 

207  Southwestern  Reporter   (January  29,  1919)   846. 

Action  on  Policy — Health — Question  for  Jury: 

The  company  sought  to  have  liability  on  the  ground  that 
the  insured  was  not  in  soimd  health  at  the  time  of  the 
delivery  of  the  policy.  Several  witnesses  working  at  the 
same  place  as  did  insured,  testified  that  she  appeared  to 
be  in  good  health.  Another  witness  testified  that  at  the 
particular  time  the  insured  was  sufficiently  strong  to  do 
washing.  There  was  introduced  in  evidence  a  certificate 
of  the  company's  "medical  inspector",  certifying  that  he 
had  "personally  seen  and  inspected  •  *  *  the  life  proposed 
for  insurance"  and  that  in  his  opinion  "said  life"  was  in  good 
health  and  of  good  constitution.  Held,  That  under  this 
evidence  whether  or  not  the  insured  was  in  good  health 
at  the  time  of  the  delivery  of  the  policy,  was  a  question 
for  the  Jury. 

Same— Penalty — Question  for  Jury: 

The  question  of  whether  or  not  the  plaintiff  was  entitled 
to  damages  and  attorney's  fees  for  vexatious  refusal  to 
pay  was,  under  such  evidence,  for  the  jury. 

[Judgment  for  plaintiff  below.     Here  affirmed  against  com- 
pany.] 
Beck  V.  Metropolitan  Ldfe  Ins.  Co.  (St.  Louis  C.  A.): 

207  Southwestern  Reporter  (January  29,  1919)   248. 

Annotation — Effect  of  Presumption  of  Death  from  Absence 
Upon  Payment  of  Life  Insurance  Premiums;  Upon  Filing 
Proofs  of  Loss: 

Under  the  above  heading  appears  an  annotation  to  the 
case  of  New  York  Life  Ins.  Co.  v.  Brame,  heretofore  re- 
ported in  30  Insurance  Digest  157. 

Lawyers'  Reports  Annotated   (1918  B)  93,  96. 

Action  on  Policy — Good  Health — Question  for  Jury: 

The  defense  proceeded  upon  the  ground  that  the  insured 
was  not  in  good  health  when  the  policy  was  delivered  but 
then  had  tuberculosis  of  which  disease  she  died.  There 
was  evidence  that  insured  appeared  to  be  healthy  at  the 
time  of  making  application,  and  was  up  doing  her  work  all 
the  time.  Statement  of  the  examining  physician  was  put 
in  evidence  to  the  effect  that  he  had  examined  the  insured 
and  found  her  to  be  in  sound  health  and  recommended  the 
issuance  of  the  policy.    Held,  That  whether  or  not  the  in- 
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sured  was  in  good  health  at  the  time  of  the  delivery  of  the 
policy,  was  a  question  for  the  Jury. 

Sam&^Penalty — Question  for  Jury: 

Under  such  evidence  the  question  of  vexatious  delay  was 
for  the  Jury. 

.  [Judgment  for  plaintiff  below.     Here  affirmed  against  com- 
pany.] 

Huls  V.  Metropolitan  Life  Ins.  Co.  (St.  Louis  C.  A.): 

2(K7  Southwestern  Reporter  (January  29,  1919)  270. 

Action  on  Policy — Burden  of  Proof — Instructions: 

The  application  contained  the  following  questions  and 
answers:  "Did  you  ever  fail  to  obtain  life  insurance  ap- 
plied for?  No."  "Has  any  physician  declined  to  recommend 
you  for  life  insurance?  No."  The  evidence  was  to  the  ef- 
fect that  there  had  been  prior  applications  for  insurance 
which  were  rejected.  The  Jury  was  instructed  that  the  * 
burden  of  proof  was  on  the  society  to  show  that  the  an- 
swers to  the  specific  inquiries  were  in  fact  made  by  the 
insured.  Held,  That  the  instruction  was  erroneous.  The 
burden  of  proof  was  upon  the  plaintiff  to  overcome,  by  a 
preponderance  of  the  evidence,  the  prima  facie  showing 
which  the  introduction  of  the  application,  admittedly  signed 
by  the  insured,  made  in  favor  of  the  society. 

Same— Same-— Same: 

The  fact  that  the  examining  physician  had  admitted  that 
the  answers  as  contained  in  the  application  were  written 
by  him,  would  not  cast  the  burden  upon  the  company  of 
showing  that  they  were  not  the  insured's  answers. 

[Judgment  for  plaintiff  below.     Here  affirmed  in   favor   of 
society.] 

Weise  v.  Sovereign  Camp  of  Woodmen  of  the  World 
(St.  Louis  C.  A.) : 

207  Southwestern  Reporter   (January  29.  1919)   249. 

Loan  Contract — Place  of  Contract — Evidence  Considered: 
Under  the  terms  of  a  loan  contract  repayment  was  to  be 
made  to  the  company  at  its  home  office  in  New  York.  The 
loan  contract  had  been  sent  to  the  company  in  New  York 
and  accepted  there  by  it.  Held,  That  the  loan  contract  was 
a  New  York  contract  and  subject  to  the  laws  of  that  state. 

[Judgment  for  plaintiff  below.     Here  reversed  in  favor  of 
company.] 

Liebing  v.  Mutual  Life  Ins.  Co.     (Mo.  S.  C.) : 

207  Southwestern  Reporter  (January  29,  1919)    230. 

Action   for   Damages  for   Failure   to   Transmit   Premium — 

Consideration: 

This  was  an  action  to  cover  damages  on  account  of  the 
failure  against  the  defendant  bank  to  make  timely  remit- 
tances of  money  in  payment  of  a  life  insurance  premium, 
on  account  of  which  failure  the  policy  was  declared  for- 
feited by  the  insurance  company.     There  could  be  no  lia- 
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billty  on  the  part  of  the  defendant  resting  upon  contract 
where  the  evidence  failed  to  show  that  the  undertaking  was 
based  upon  any  valuable  consideration. 

Same— Negligence— Evidence  Considered: 

The  evidence  showed  that  premium  notices  had  been 
customarily  sent  to  the  bank,  that  at  the  particular  time  in 
question  notice  had  been  so  sent  and  the  bank's  clerk,  as 
had  previously  been  his  custom,  notified  the  plaintiffs  several 
times  of  the  notice  of  the  premium.  Not  until  the  after- 
noon of  June  9,  1913,  which  was  the  last  day  upon  which 
the  premium  could  have  been  pcdd,  did  the  plaintiff  come 
into  the  bank  with  reference  to  the  matter.  It  was  then 
after  banking  hours.  Plaintiff  then  left  checks  to  cover  the 
premiums;  nothing  was  said  with  reference  to  the  due  date 
of  the  premiums  and  no  request  was  made  that  the  money 
be  forwarded  at  any  particular  time.  The  checks  were  put 
in  the  hold-over  box  and  remittance  made  the  following 
day  to  the  insurance  company.  Held^  That  the  evidence 
sustained  the  finding  of  the  jury  that  there  was  no  negli- 
gence on  the  part  of  the  bank  and  that  the  lapse  of  the 
policy  was  due  to  the  contributory  negligence  of  the  plain- 
tiff. 

[Judgrment  for  bank  below.    Here  affirmed  In  favor  of  bank.] 

Washington  et  al.  v.  Austin  Nat.  Bank  (Tex.  C.  C.  A.) : 

207  Southwestern  Reporter   (January  29,  1919)   382. 

Trusts — Agreement   between    Husband    and   Wife^Validity 

of  Contract: 

A  wife's  declaration  of  trust,  written  upon  the  reverse 
side  of  her  husband's  will,  vesting  in  his  executor  the  pro- 
ceeds of  policies  on  his  life  in  which  she  was  named  as 
beneficiary,  if  treated  as  a  contract  between  husband  and 
wife,  was  valid;  she  having  received  the  benefits  under  the 
will  there  was  sufficient  consideration.  The  trust  so  created 
was  not  revocable  after  the  husband's  death. 

[Judgment  against  executors  below.     Here  reversed  in  favor 
of  executors.] 

Fidelity  Title  &  Trust  Co.  of  Pittsburgh  et  al.  v.  Graham 
(Pa.  S.  C): 

105  Atlantic  Reporter   (January  30,  1919)   295. 

Fraudulent      Conveyance^!  nsu  ranee       Proceeds — Evidence 
Considered: 

An  attempt  by  an  insured  who  was  insolvent  while 
fatally  ill,  to  change  the  beneficiary  in  his  policy,  from  his 
personal  representative  to  his  brother,  was  fraudulent  as 
against  creditors,  although  at  the  time  the  policy  had  no 
cash  surrender  value. 

[Decree  for  defendants   below.     Here  reversed   against  de- 
fendants.] 

Navassa  Guano  €o.  v.  Cockfield  et  al.  (U.  S.  C.  C.  A., 
4th  Cir.): 

253  Federal  Reporter  (January  80,  1919)   883. 
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Action    on    Policy — Agency — Statute: 

The  application  was  written  by  one  Solomon,  who  at  the 
time  was  the  agent  of  another  company  which  had  rejected 
the  same  applicant.  The  application  was  presented  by  Solo- 
mon to  Meltzer,  agent  of  the  defendant  company,  and 
Meltzer  thereupon  signed  it  as  agent.  Held,  That  under 
Sec.  9305,  Comp.  Laws  Mich.  1915,  providing  that  "any 
person  who  shall  solicit  an  application  •  •  ♦  shall  ♦  •  ♦  be 
regarded  as  the  agent  of  the  company."  Solomon  is  to  be 
regarded  as  the  agent  of  the  company. 

Same— Prior    Rejection — Question   for  Jury: 

The  insured  denied  in  his  application  that  he  had  been 
previously  rejected.  Solomon,  the  agent  who  took  the  ap- 
plication, testified  that  the  company  had  knowledge  of  such 
prior  rejection.  There  was  other  evidence  to  the  contrary. 
Held,  That  there  being  a  variance  in  the  testimony  the  ques- 
tion of  whether  the  company  had  such  knowledge  was  for 
the  jury. 

Sam&— Knowledge  of  Contents  of  Application — Estoppel: 

Whether  insured  actually  knew  of  the  false  statements 
in  his  application  and  medical  examination  when  the  same 
were  signed  was  immaterial,  he  having  had  them  in  his  pos- 
session, as  a  part  of  the  policies,  for  seven  months  after- 
wards. Having  them  it  was  his  duty  to  know  the  repre- 
sentations therein  contained  and  which  constituted  the  in- 
ducement for  the  issuance  of  the  policies. 

Same— Knowledge  of  Agent — When   not   imputed   by  Com- 

pany: 

The  rule  that  knowledge  of  an  agent  is  imputed  to  the 
company,  does  not  apply  where  both,  agent  and  applicant, 
knew  at  the  time  that  the  statements  were  untrue  and 
were  calculated  to  deceive  the  company. 

[Judgment  for  plaintiff  below.     Here   reversed   in   favor   of 

company.] 
Kane  et  al.  v.  Detroit  Life  Ins.  Co.  (Mich.  S.  C.) : 

170  Northwestern  Reporter  (N.  Y.  Supp.)   (January 
31,  1919)    35. 

Application — Binding    Receipt — Contract   of    Present    Insur-. 

ance: 

The  application,  made  March  3,  provided  that  there  would 
be  no  liability  until  a  policy  had  been  issued,  provided 
that  when  the  premium  had  been  paid  in  advance  and 
a  binding  receipt  given  "the  liability  of  thp  company  shall 
be  as  stated  therein."  At  the  time  of  making  the  applica- 
tion the  applicant  gave  his  note  for  the  amount  of  the  prem- 
ium, whereupon  the  agent  gave  him  a  binding  receipt.  The 
binding  receipt  required  the  applicant  to  submit  to  exam- 
ination within  a  certain  time  and  provided  "and  upon  fail- 
ure to  do  so  within  that  time  the  above  payment  shall  be 
forfeited;**  it  further  provided  "any  refusal  afterward  to 
accept  the  policy  •  •  •  shall  in  no  wise  release  the  applicant 
from  liability  of  said  notes."    HelOi  That  the  binding  receipt 
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was  a  contract  for  present  Insurance,  and  where  the  appli- 
cant died,  after  having  been  examined  and  after  the  policy 
had  been  prepared,  but  before  its  delivery,  the  company  was 
liable. 
Sam»— Same— Same : 

The  issuance  of  a  policy  by  the  company  and  the  ante- 
dating of  it  to  conform  to  the  date  of  the  application,  at  a 
time  when  it  was  ignorant  of  the  death  of  the  applicant, 
amounted  to  a  practical  construction  by  it  of  the  provisions 
of  the  binding  receipt  to  the  effect  that  present  insurance 
was  thereby  intended. 

[Judg^nent  for  company  below.     Here  reversed  against  com- 
pany.] 

Albers  v.  Security  Mut.  Life  Ins.  Co.  (S.  D.  S.  C.)  : 

170  Northwestern  Reporter  (January  31,  1919)   159. 

Annotation — Liability  of  m  Principal  for  Services  Performed 
under  Contract  with  l-lis  Agent  by  Persons  Other  Than 
Sul>-Agent8  or  Servants: 

Under  the  above  heading  appears  an  annotation  in  the 
case  of  Chesson  v.  Richmond  Cedar  Works.  Heretofore  re- 
ported in  89  S.  E.,  800. 

Lawyers*  Reports  Annotated  (N.  S.)   (1918  P)  6. 

Annotation— Consent  of  the  Person  Whose  Life  it  Insured  as 

a  Condition  of  Insurance  Thereon: 

Under  the  above  heading  appears  an  annotation  in  the 
case  of  Acme  Mfg.  Co.  v.  McCormick,  heretofore  reported 
in  31  Insurance  Digest  137. 

Lawyers'  Reports  Annotated  (1918  F)  674. 

Annotation — Insurance;    Representation   or   Estimate  as  to 

Accumulations,  Dividends,  Surplus,  etc. 

Under  the  above  heading  appears  an  annotation  in  the 
case  of  Luellen  v.  New  York  Life  Insurance  Co.,  heretofore 
reported  in  31  Insurance  Digest  159. 

Lawyers'  Reports  Annotated  (1918  F)  343. 

Annotation — ^Admissibility  of   Finding  of  Coroner  to   Show 

Cause  of  Death: 

Under  the  above  heading  appears  an  annotation  in  the 
case  of  Morris  &  Co.  v.  Industrial  Board.  Heretofore  re- 
ported in  119  N.  E.,  944. 

Lawyers'  Reports  Annotated   (N.  S.)    (1918  E)   919. 

Husband    and    Wife— Settlement    of    Community    Estate— 

"Securities": 

In  the  settlement  of  the  community  property  of  husband 
and  wife  the  husband  was  to  have  all  securities  "which  he 
now  owns  or  may  acquire."  JETeZd,  That  this  included  insur- 
ance policies  upon  the  life  of  the  husband,  in  which  the 
wife  had  no  vested  interest. 

[Judgment     in     favor     of     decedent's  estate  below.       H«r« 
affirmed.] 

In  re.  Sloan's  Estate  (Cal.  S.  C.) : 

177  Pacific  Reporter   (February  8,  1919)  ISO. 
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Annotation — ^Admissibility  of  Declarations  of  Insured  Tend- 
ing to   Show  Good   Faith    Regarding   Statements   in    l-lls 
Application: 
Under  the  above  heading  appears  an  annotation  in  the 

case  of  Askey  t.  New  York  Life  Insurance  Co.,  heretofore 

reported  in  31  Insurance  Digest  156. 

Lawyers'  Reports  Annotated    (1918  F)   271. 

Annotation — Right  of  Original  Beneficiary  In  Ordinary  Life 
Policy  to  Insist  upon  Compliance  with  Provisions  Qovem- 
ing  Change  of  Beneficiary: 
Under  the  above  heading  appears  an  annotation  In  the 

case  of  Neary  v.  Metropolitan,  heretofore  reported  in  81 

Insurance  Digest  154. 

Lawyers*  Reports  Annotated  (1918  P)  811. 

Policy — Insurable  Interest: 

A  contract  of  life  Insurance  issued  to  one  who  has  an 
insurable  interest  in  the  life  of  the  insured  is  a  valid  and 
enforceable  contract. 

Same— Execution  for  Crime— Forfeiture: 

While  a  policy  does  not  in  terms  exclude  execution  of  the 
insured  for  murder,  the  law  on  grounds  of  public  policy, 
according  to  the  contracting  parties  innocent  and  legitimate 
intentions,  excepts  this  risk  and  excludes  this  contingency 
as  one  not  within  the  contract  operating  to  mature  it. 

Same>— Same— PuMic  Policy: 

If  a  policy  in  terms  insured  a  life  against  the  contingency 
of  execution  for  crime  it  would  be  void  as  against  public 
policy. 

Same— Same— Forfeiture— Constitutional  Law: 

The  constitutional  provision  that  "no  conviction  shall 
work  corruption  of  blood  or  forfeiture  of  estate"  was  to 
prohibit  forfeiture  to  the  government  of  the  estate  of  per- 
sons convicted  as  a  punishment  for  crime.  It  would  not 
prevent  the  forfeiture  of  an  insurance  policy  in  a  case  where 
the  insured  was  executed  for  the  crime  of  murder. 

Same— Same— Rights  of  Assignee: 

That  the  insurance  company  had  consented  to  a  transfer 
of  the  policy  of  the  insured,  and  had  thereafter  accepted 
premiums  from  the  transferee,  would  not  prevent  it  from 
insisting  that  there  was  no  liability  under  the  policy  where 
the  insured  came  to  his  death  by  reason  of  execution  for 
crime. 

Same— Same— Incontestable  Clause: 

The  policy  provided  "if  this  policy  matures  after  the 
expiration  of  the  said  two  years,  the  payment  of  the  sum 
Insured  shall  not  be  disputed."  Seld,  That  this  clause  is 
so  worded  that  it  reserves  to  the  insurer  the  right  of  showing 
that  the  contingency  fixing  the  maturity  of  the  policy  has 
not  happened.    Execution  for  crime,  not  being  a  contingency 
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that  would  operate  to  mature  the  contract,  the  foregoing 
provision  would  not  preclude  the  company  from  disputing 
iU  UabUlty. 

Same— Insurable  Interest — Burden  of  Proof: 

Reply  was  filed,  averring  an  estoppel  on  the  part  of  the 
company  by  reason  of  Its  acceptance  of  premiums  from  plain- 
tiff and  her  husband.  It  was  further  averred  "that  said  policy 
from  the  time  of  Its  Issuance  was  the  property  of  plaintiff's 
husband  and  plaintiff."  lETeZd.  That  the  facts  pleaded  were 
not  sufllclent  There  was  no  averment  showing  that  the 
plaintiff  was  the  beneficiary  named  In  the  policy  or  that  she 
had  an  Insurable  Interest  In  the  life  of  the  Insured,  the  bur- 
den of  proof  which  was  upon  her. 

8am»— Same — Same: 

If  the  plaintiff  had  been  named  In  the  policy  as  beneficiary 
It  would  be  assumed,  In  the  absence  of  a  contrary  showing, 
that  she  had  an  Insurable  Interest  In  the  life;  but  when  the 
claim  Is  made  otherwise  than  by  the  beneficiary  named  It 
Is  essential  that  the  claimants  show  an  insurable  Interest 

Same — Execution  for  Crime— Estoppel: 

The  situation  of  the  plaintiff,  being  that  of  a  holder  of  a 
wager  of  contract,  that  premiums  had  been  accepted  from 
her  by  the  company,  with  knowledge  that  the  Insured  had 
been  sentenced  to  death  for  the  crime  of  murder,  would  not 
estop  It  from  asserting  that  defense. 

[Judgment  for  defendant  below.  Affirmed  by  Court  of 
Appeals.  Here  reversed  In  obedience  to  ruling  of  the 
Supreme  Court  (78  Southern  628).] 

Well  V.  Travelers*  Ins.  Co.  (Ala.  C.  A.) : 

80  Southern  Reporter  (February  8,  1919)  348. 

Assignment  of  Policy — Fraud — Evidence  Considered: 

In  a  contest,  as  between  the  beneficiary  and  an  assignee 
of  the  policy,  the  pleadings  of  the  beneficiary  were  founded 
upon  actual  fraud  In  procuring  her  signature  to  the  assign* 
ment  The  trial  court  found  this  Issue  of  fact  against  the 
beneficiary,  but  further  found  that  the  assignment  was  in- 
valid by  virtue  of  a  constructive  fraud.  iffeW.  That  actual 
fraud  having  been  relied  upon,  relief  could  not  be  granted 
by  proving  only  a  case  of  constructive  fraud. 

[Judgment  for  beneficiary  below.  Here  reversed  in  favor  of 
assignee.] 

Elba  Bank  &  Trust  Co.  v.  Marsh  (Ala.  S.  C.) : 

80  Southern  Reporter  (February  8,  1919)  374. 

Action  on  Poiicy — Evidence— Priviieged  l^atters: 

In  action  on  a  policy  of  life  insurance,  testimony  by  the 
operating  surgeon  as  to  the  condition  that  the  insured  was 
in  at  the  time  of  the  operation,  and  the  hospital  records, 
would  properly  exclude  under,  Sec.  834  N.  Y.  Code  of  Civ. 
Proc,  prohibiting  disclosure  of  professional  information. 
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Same— Same — Same : 

Willie  the  operating  physician  could  not  describe  the 
operation,  or  any  condition  that  he  observed  at  the  time, 
he  could  have  testified  that  at  a  certain  time  he  performed 
an  operation  on  the  insured  at  the  hospital. 

Same — Misrepresentation — Material iy — Question  for  Court: 
The  representation  that  the  applicant  had  not  received 
medical  or  surgical  attention  within  five  years,  was  a  mater- 
ial representation  as  a  matter  of  law,  and  It  was  there- 
fore error  to  submit  the  question  of  materiality  to  the  Jury. 

Sam»~Same— Fraudulent  Intent: 

The  company  did  not  have  to  prove  that  the  misrepre- 
sentation was  made  with  Intent  to  deceive^  the  misrepre- 
sentation having  been  made  with  reference  to  a  material 
fact  on  reliance  which  the  policy  was  issued. 

[Judgment  for  plaintiff  below.     Here  reversed  in  favor  of 
company.] 

Sparer  v.  Travelers'  Insurance  Co.  (N.  Y.,  App.  Dlv.) : 

173  New  York  Supplement  (February  10.  1919)  678. 

Action     on    Policy — ^Adjustment     of     Application — Statute 

Construed: 

Since  Sec.  679  Ky.  St.,  relating  to  the  attachment  of  copy 
of  application,  by-laws,  etc.,  expressly  confines  Its  provisions 
to  applications,  by-laws,  etc.,  to  which  reference  is  contained 
In  the  policy,  It  necessarily  excludes  from  Its  provisions 
such  documents  when  they  are  not  referred  to  In  the  policy. 

Sam»--Same— Same : 

Aa  a  defense  the  company  relied  upon  matters  appearing 
both  in  the  application  and  the  policy,  the  policy  containing 
a  condition  that  it  "shall  be  void  if  the  insured  •  *  *  has  had 
before  said  date  any  •  •  •  disease  of  the  brain."  Held,  That 
even  if  the  statute  had  been  applicable,  a  violation  of  It 
would  not  have  prevented  the  defense  based  upon  the  con- 
dition of  the  policy  quoted  . 

[Judgment  for  plaintiff  below.     Here  reversed  in  favor  of 
company.] 

Western  &  Southern  Life  Ins.  Co.  v.  Weber  (Ky.  C.  A.) : 

207  Southwestern  Reporter  (February  12,  1919)  718. 

Application — Misrepresentation — Forfeiture: 

Where  answers  to  questions  in  an  application  for  life 
or  accident  insurance,  which  form  the  basis  of  the  contract, 
are  not  prepared  and  entered  for  the  applicant  by  the  solicit- 
ing and  forwarding  agent  of  the  insurer,  but  are  made  and 
entered  by  the  applicant  himself,  who  warrants  them  to  be 
true,  and  where  such  application  is  attached  to  and  made 
a  part  of  the  policy,  any  material  variation  as  to  any  of 
such  answers,  whereby  the  nature  or  extent  or  character  of 
the  risk  is  changed,  will  avoid  the  policy,  whether  the 
statement  waa  in  good  faith  or  wilfully  and  fittudulently 
made. 
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Same— Same — Fftllura    to     Attach     Application — Right    to 

Prove  Fraud: 

Under  the  act,  Aug.  17,  1906.  (Oa.  L.  1906,  p.  107;  ClvU 
Code  of  1910,  Sec.  2471),  the  application  on  which  an  Insiur- 
ance  policy  is  based  is  not  to  be  considered  as  a  part  of  the 
insurance  contract,  unless  a  copy  of  the  application  is  at- 
tached to  or  accompanies  the  policy;  and  this  is  true,  even 
though,  it  be  sought  by  the  express  terms  of  the  policy 
itself  to  make  such  unattached  application  a  part  of  the 
agreement  But  while  it  is  true  that  the  representations 
as  made  in  such  an  unattached  application  cannot  be  treated 
as  a  part  of  the  contract,  and  are  not  to  be  taken  as  cove- 
nants or  warranties,  still,  if  such  statements  furnished  the 
actual  basis  on  which  the  insurance  was  issued,  and  they 
were  not  only  false,  but  were  also  fraudulently  made  by  the 
applicant  acting  for  himself,  the  insurer  may  set  up  such 
facts  as  a  means  of  ayoiding  the  policy,  not  under  and  by 
virtue  of  the  terms  of  the  contract,  but  for  the  reason  that 
the  insurance  is  thus  shown  to  have  been  fraudulently  pro- 
cured. 

Same— Same— Pervertlon  of  Answer  by  Agent — Estoppel : 

Where,  however,  it  appears  that  the  soliciting  and  for- 
warding of  applications  for  policies  of  insurance  was  within 
the  scope  of  the  duties  of  an  agent  of  an  insurance  company, 
and  the  agent  himself  prepared  such  unattached  application, 
and  in  doing  so  fraudulently  misled  and  deceived  the  appli- 
cant by  inserting,  without  the  tetter's  knowledge,  false 
answers  to  material  questions,  knowledge  of  such  fraud  on 
the  part  of  the  agent  will  not  be  legally  imputed  to  the 
insured,  and  the  agent  will  be  regarded  as  having  acted  for 
the  company  alone,  and  with  its  knowledge  only;  and  this 
is  true,  although  such  unattached  application  may  have  been 
actually  signed  by  the  insured,  and  though  it  be  therein 
stated  that  the  answers  are  warranties  to  be  true. 

Same— Same— Attachment    of    Application — Notice    to    in- 

•ured: 

Where  in  conformity  with  the  requirements  of  Sec.  2471, 
supra,  such  application  is  actually  attached  to  the  policy  of 
insurance,  and  by  the  terms  of  the  contract  is  made  a  part 
thereof,  the  rule  as  to  notice  is  otherwise,  and  the  insured 
should  not  be  permitted  to  claim  under  the  contract,  without 
being  held  to  have  had  knowledge  of  the  statements  made 
in  the  application  actually  attached  to  and  forming  an 
integral  part  of  the  contract  as  delivered,  accepted  and 
sued  on.  In  a  suit  at  law  where  it  appears  that  the  applica- 
tion was  in  fact  attached  to  the  policy  sued  on,  and  was 
by  its  terms  made  a  part  thereof,  the  mere  fact  that  the 
plaintiff  fails  to  include  the  application  in  the  copy  of  the 
policy  as  attached  to  the  suit  would  not  alter  the  rule. 

Same— Same— Same— Same : 

Mere  constructive  knowledge  on  the  part  of  the  applicant 
of  the  falsity  of  such  warranted  and  material  answers  thus 
wllfolly,  knowingly,  and  fraudulently  inserted  by  the  agent 
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will  not  of  itself  operate  to  avoid  a  policy,  which  does  not 
in  terms  provide  that  it  shall  be  void  in  the  event  such 
statement  of  fact  should  prove  to  be  untrue,  and  where 
it  also  appears  that,  even  if  the  statements  thus  wilfully 
and  fraudulently  entered  by  the  agent  were  false,  there  was 
no  actual  fraudulent  purpose  and  intent  on  the  part  of  the 
applicant  himself.  But  the  rule  Just  stated  does  not  mean, 
and  has  never  meant,  that  the  insured,  with  actual  knowl- 
edge of  the  wilful  fraud  thus  perpetrated  by  the  agent 
upon  his  principal,  could  himself  fraudulently  connive  and 
collude  with  such  agent,  so  as  to  claim  the  benefit  of  the 
latter's  deception. 
Same— Same — Question  for  Court: 

While  questions  as  to  the  truth  and  materiality  of  repre- 
sentations are  generally  issues  of  fact,  for  determination 
by  the  Jury,  yet  where  all  the  testimony  relating  to  a  ques- 
tion of  fact  excludes  every  reasonable  inference  but  one, 
the  issue  becomes  one  of  law,  for  determination  by  the 
court. 
Same— Same — ^Tender  Back  of  Premiums: 

Under  the  rule  obtaining  in  this  state,  "in  an  action  on 
an  insurance  policy,  the  defense  that  the  contract  of  insur- 
ance is  void  because  obtained  by  fraud  practiced  on  the 
insurer  by  the  insured  may  be  pleaded  without  repasrlng  or 
offering  to  repay  the  premiums  or  any  part  thereof  received 
by  the  insurer  on  the  policy." 
Same— Same— Forfeiture : 

The  instant  case  was  a  suit  upon  an  insurance  policy, 
to  which  the  application  was  attached  and  made  a  part 
of  the  policy.  A  verdict  was  directed  for  the  defendant 
The  policy  did  not  in  terms  provide  that  it  should  be  void 
in  the  event  the  statements  of  facts  contained  in  the  applica- 
tion should  prove  to  be  untrue.  It  conclusively  appears 
that  a  number  of  false  answers  to  material  questions  were 
entered  in  the  application.  The  plaintiff  did  not  include  a 
copy  of  the  application  with  the  copy  of  the  policy  attached 
to  the  declaration.  According  to  the  evidence  of  the  plain- 
tiff, the  application  was  filled  out  by  the  soliciting  and  for* 
warding  agent  of  the  company,  and  when  it  was  signed  the 
false  answers  to  the  several  material  questions  were  not 
therein  contained.  They  were,  however,  shown  in  the  appli- 
cation actually  attached  to  the  policy  as  introduced  in  evi- 
dence by  the  defendant.  According  to  the  plaintiff's  evi- 
dence, the  agent  of  the  company  had  knowledge  at  the  time  . 
the  policy  was  issued  that  the  answers  to  some  of  the  ma- 
terial questions  entered  in  the  application  were  false;  but 
the  evidence  entirely  fails  to  show  such  knowledge  on  the 
part  of  the  agent  as  to  the  falsity  of  certain  other  materiid 
answers.  Meld,  Under  the  principles  of  law  set  forth,  the 
Judge  did  not  err  in  directing  a  verdict  for  the  defendant 

[Judgment  for  company  below.     Here  affirmed  in  favor  of 

company.] 
Wilkins  V.  National  Life  &  Accident  Ins.  Co.  (Ga.  C.  A.) : 
97  SoutheaAtem  Reporter  (February  16,  1919)  879. 
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Application — Failure  to  Attach  Copy — Right  to  Show  Fraud: 
Where  an  application  for  Insurance  is  not  attached  to  the 
policy,  nor  referred  to  therein,  it  cannot  be  considered  as  a 
part  of  the  contract,  or  Introduced  in  eyidence  as  such,  or 
to  show  that  certain  statements  there  made  were  contracted 
or  warranted  to  be  true  (Civ.  Code  1910,  Sec.  2471);  but 
a  failure  to  make  the  application  a  part  of  the  policy  does 
not  prevent  the  insurer  from  pleading  and  proving  that 
the  insured  made  false  and  fraudulent  statements  as  to'  the 
name  and  address  of  the  doctor  or  doctors  that  attended 
him  within  a  certain  period,  and  that  he  thus  fraudulently 
induced  the  insurer  to  issue  the  policy,  and  it  was  there- 
fore void. 

8am#— ''Material  Representation"— Construction: 

A  "material  representation"  is  one  that  would  Influence 
a  prudent  Insurer  in  determining  whether  or  not  to  accept 
the  risk,  or  in  fixing  the  amount  of  the  premium  in  the  event 
of  such  acceptance. 

8am»— Same— Question  for  Court: 

Questions  as  to  the  truth  and  materiality  of  representa- 
tions are  generally  issiles  of  fact,  for  determination  by  the 
Jury;  but  where  all  the  testimony  relating  to  a  question  of 
fact  excluded  every  reasonable  inference  but  one,  the  issue 
becomes  an  issue  of  law,  for  determination  by  the  court 

[Judgment  for  pallntlff  below.      Here  reversed  In  favor  of 
company.] 

Life  Insurance  Co.  of  Virginia  v.  Pate  (Ga.  0.  A.) : 

97  Southeastern  Reporter  (February  16,  1919)  874. 

Bankruptcy — ^Assets— Insurance    Proceeds: 

The  cash  surrender  value  of  policies,  authorizing  the 
change  of  beneficiaries,  was  property  which  the  insured 
could  have  transferred  prior  to  bankruptcy,  and  therefore 
passed  to  his  trustee  in  bankruptcy. 

Policy — Change  of  Beneficiary — Statute: 

Under  Sec.  2498,  Civ.  Code  Ga.  1910,  Which  provides  "The 
assured  may  direct  the  money  to  be  paid  to  his  personal 
representative,  or  to  his  widow,  or  to  his  children,  or  to 
his  assignee;  and  *  *  *  no  other  person  can  defeat  the 
same."  tHeld,  That  this  section  of  the  statute  would  not 
prevent  the  insured,  after  making  such  a  direction,  to  effect 
a  change  of  beneficiaries  as  authorized  by  the  policy. 

[Decree    agrainst   trustee    below.     Reversed   on   appeal    (236 
Federal  882).       Here  affirmed  in  favor  of  trustee.] 

Cohn  V.  Malone  (U.  S.  S.  C): 

39  Supreme  Court  Reporter  (February  16,  1919)  141. 

Action  on  Premium  Note— Conditional  Deilvery  of  Policy — 

Necessity  of  Acceptance: 

Where  policies  were  delivered  for  examination,  with  the 
understanding  that  the  premium  notes  executed  by  the  appli- 
cant were  not  to  become  binding  until  the  policies  were 
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accepted,  the  notes  never  became  effective  until  the  policies 
were  accepted  or  were  kept  by  the  applicant  for  such  a 
length  of  time,  without  rejection,  as  would  create  an  infer- 
ence that  he  had  accepted  them. 

S«me — Same— Retention  of  Policies — Liability  of  Maker: 

A  rejection  of  the  policies  so  delivered  imposed  upon  the 
applicant  the  obligation  of  returning  the  policies.  He 
could  not  retain  them  and  at  the  same  time  escape  liability 
on  the  premium  notes. 

[Judsrment   for   defendant   below.       Here   reversed   agednat 
defendant.] 

Norwood  V.  Stinnett  (Ala.  S.  C): 

80  Southern  Rei>orter  (February  15,  1919)  431. 

Policy — ^Assignment — Fraud : 

If  an  assignment  on  a  policy  is  obtained  by  fraudulent 
representations  it  is  void. 

Same— Same — lyieasure  of  Recovery: 

If  an  assignment  was  in  fact  made  for  the  purpose  of 
collateral  security  of  a  debt  and  the  assignees  have  been 
obliged  to  pay  the  accruing  premiums  in  order  to  maintain 
their  security  they  were  entitled  to  what  they  have  paid 
refunded  in  addition  to  their  debt. 

[Judgment  for  plaintiff  below.     Here  reversed  in  favor  of 
asslfirnees.] 

McNeil  V.  Cobb  et  ux.  (N.  Y.,  App.  Div.) : 

173  New  York  Supplement  (February  17,  1919)  866. 

Annotation — Duty  to  Account  for  Premiums  Paid  for  Intur. 

ance  on  the  Life  of  a  Partner: 

Under  the  above  heading  appears  an  annotation  to  the 
case  of  Ragland  v.  Lassiter-Ragland,  heretofore  reported  in 
94  S.  E.  100. 

Lawyers'  Reports  Annotated  (1918  B)  886. 

Action  to  Recover  Premium — Duty  of  Insured  to  Read  Policy 

— Unreasonable  Delay: 

The  policy  was  delivered  November  20,  at  which  time  It 
was  read  over  to  insured  by  the  agent  The  policy  was  read 
by  insured's  wife;  the  insured  could  not  read.  About  a  month 
and  a  half  later  he  investigated  the  policy  and  found  that 
it  did  not  contain  certain  provisions  he  understood  it  would 
contain.  He  took  no  action  to  rescind  the  policy  until 
February  following  when  he  turned  the  policy  over  to  an 
attorney  for  the  purpose  of  demanding  back  the  premium 
which  had  been  paid.  iHeld,  That  it  was  the  plain  duty  of 
the  plaintiff  to  ascertain  the  contents  of  the  policy  within 
a  reasonable  time,  notwithstanding  his  inability  to  read, 
and  that  having  taken  no  action  during  the  time  stated  he 
could  not  recover. 

Same— Same— Same : 

To  excuse  the  delay  it  was  argued  that  the  agent  had 
told  the  bisured  that,  if  at  any  time  he  became  dissatisfied 
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with  the  policy,  he  could  return  it  and  get  his  money  back. 
Eeld^  That  the  contract  having  been  in  writing,  it  was 
insured's  duty  to  ascertain  whether  that  privilege  was  given, 
and  where  there  was  no  such  privilege  given  he  could  not 
rely  upon  the  statements  of  the  agent  to  avoid  the  effect 
of  the  delay. 

[Judgment  for  company  below.     Here  afllrmed  in  favor  of 
company.] 

Faith  V.  Home  Life  Ins.  Co.  of  New  York  et  al.  (Spring- 
field C.  A.): 

208  Southwestern  Reporter  (February  19,  1919)  124. 

Policy — Change    of    Beneficiaries — Effect    of    Previous    De- 
livery of  Policy  to  Wife: 

The  policy  was  payable  to  insured's  wife  to  whom  he 
delivered  it.  There  was  an  agreement  between  them  that 
she  should  pay  the  premiums.  The  premiums  were  paid 
annually  to  the  company  by  the  husband  but  the  wife  re- 
imbursed him  for  the  amount  so  advanced  in  settlements 
made  soon  after  he  had  made  the  payments.  The  policy 
authorized  a  change  of  beneficiaries  and  provided  that  no 
assignment  should  be  binding  unless  a  duplicate  original 
thereof  shall  have  been  filed  at  the  home  office  of  the  com- 
pany. Held,  That  the  delivery  of  the  policy  was  significant 
only  of  a  grant  of  custodianship  of  the  policy  and  there 
having  been  no  assignment  made,  as  required  by  the  policy, 
it  was  within  the  power  of  the  insured  to  change  the  bene- 
ficiary. 

Same--8ame— Waiver  of  Conditions: 

The  provision  of  a  policy  for  the  return  to  the  company 
of  the  original  policy,  so  that  an  indorsement  of  change  of 
beneficiaries  could  be  made,  is  for  the  protection  of  the 
company,  and  not  for  the  protection  of  the  original  bene- 
ficiary, and  a  change  of  beneficiaries  could  be  effectively 
made  without  the  surrender  of  the  original  policy. 

[Judgment  for  wife  below  (246  Federal  162).     Here  reversed 
In  favor  of  company.] 

Royal  Union  Mutual  Life  Insurance  Co.  v.  Lloyd  (U.  S. 
C.  C.  A.,  Eighth  Cir.): 

264  Federal  Reporter  (February  20,  1919)  407. 

Action  on  Premium  Note— Right  of  Recovery  by  Reinsurer — 

Anti-trust  Law: 

This  was  an  action  on  a  promissory  note  executed  by  the 
defendant  policyholder  to  the  Amarlllo  National  Life.  It 
wxis  averred  that  the  plaintiff  company  "took  over  all  assets 
and  Uabilities  of  the  Amarlllo  National  Life."  Held,  That 
this  averment  did  not  necessarily  mean  that  the  transaction 
was  not  authorized  by  Art.  4737  St.  Tex.  1911,  requiring  the 
reinsurance  of  the  entire  outstanding  insurance  of  the  com- 
pany to  be  approved  by  the  insurance  superintendent  All 
of  the  assets  and  liabilities  of  the  original  company  may 
have  been  represented  by  outstanding  policies  and  unpaid 
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premium  notes.    If  this  was  true  the  transaction  was  not 
repu^ant  to  the  provisions  of  the  anti-trust  law. 
Same — Sam&— Same : 

If  the  transaction  between   the  two   companies  was  an 
executed  one  of  the  company  assuming  the  risks  and  taking 
over  the  assets  could  enforce  the  obligation  under  the  pre- 
mium note. 
Sam&^"Rein8urance" — Definition : 

The  common  acceptance  of  the  term  "reinsurance"  is 
to  assume  the  obligation  imposed  by  a  policy  of  insurance. 
Same^Disquaiification  of  Judge: 

In  such  an  action  where  the  Chief  Justice  of  Court  of 
Civil  Appeals  was  a  policyholder  in  the  Amarillo  National 
Life,  and  his  son-in-law  was  an  officer  of  that  company,  he 
was  disqualified  from  sitting  in  the  case  on  appeal. 

[Judgrment  for  plaintiff   below.     Here   reversed   in   favor  of 
company.] 

California    State   Life    Insurance    Co.    v.    Kring    (Tex. 
C.  C.  A.): 

208  Southwestern  Reporter  (February  26,  1919)  372. 

Additional  Application — Reference  to  Former  Application — 

Construction  of  Statements  Made: 

Insured,  making  application  for  additional  insurance, 
signed  a  short  form  of  application  declaring  that  his  answers 
in  the  original  application  were  true,  and  that  the  declara- 
tions therein  made  were  repeated.  Held,  That  the  failure 
of  the  insured  to  reveal  that  he  had  been  rejected  for  in- 
surance since  the  original  application  could  not  be  held  to  be 
a  misrepresentation  of  fact,  nor  was  it  a  failure  to  answer 
any  question  in  either,  the  short  or  long,  form  of  applica- 
tion. 
Same— Same— Same : 

The  short  form  of  application,  being  susceptible  of  the 
meaning  that  the  declarations  in  the  original  application 
were  true  when  the  original  application  was  made,  it  will 
be  construed  in  favor  of  enforcement  of  the  policy. 
Application — ^l^itrepresentation — l\1aterlality: 

A    misrepresentation    is    to    be    deemed    material    when 
knowledge  of  the  truth,  by  the  company,  might  reasonably 
have  caused  it  to  refuse  to  issue  the  policy. 
Same— Misrepresentation — Question  for  Jury: 

If  the  preponderance  of  the  evidence  was  to  the  effect 
that  the  representations  with  reference  to  family  history 
and  personal  habits  were  not  made  in  good  faith,  and  that 
they  were  material  to  the  company,  in  that  it  would  not 
have  issued  the  policies,  if  the  answers  had  conveyed  the 
exact  truth  to  it,  then  the  question  of  misrepresentation 
should  have  been  submitted  to  the  Jury. 

[Judgment  for  plaintiff  below.     Here  affirmed  against  com- 

pany.J 
Aetna  Life  Insurance  Co.  v.  King  (Tex.  C.  C.  A.  ) : 

208  Southwestern  Reporter  (Fe(bruary  26.  1919)  348. 
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Policy — Contract — Collateral  Papers: 

Willie  it  is  true  that  where  papers  are  executed  at  differ- 
ent times  from  the  making  of  a  contract  and  are  not  directly 
connected  with  the  contract,  and  no  ambiguity  exists  in 
said  contract  that  it  is  to  be  construed  independently  of 
such  writings,  and  such  will  not  be  allowed  to  affect  the 
terms  and  validity  of  the  contract,  yet,  in  cases  like  this, 
where  certain  papers  in  connection  with  the  issuance  of 
an  insurance  policy,  though  not  executed  on  the  same  day, 
are  all  part  of  one  transaction  which  Is  not  closed  until  the 
delivery  of  the  policy  and  the  payment  of  premiums,  such 
papers  must  be  construed  in  connection  with  the  policy. 

Same— Fraud — Opinions  of  Agent: 

An  expression  of  opinion  by  an  Insurance  agent,  though 
untrue,  will  not  constitute  such  a  fraud  as  to  vitiate  a  con- 
tract entered  into  as  a  result  of  such  expression. 
[Judgrment  In  accordance  with  opinion.] 
Noth  V.  Fidelity  Mutual  Life  Insurance  Co.  (111.  App.): 
IS   nitnole  Law  Review,     Appellate     Court     Digest 
(February-March.  1919)   121. 

/      Policy  Loan — Compound  Interest — Validity:  ^ 

/  In  the  absence  of  statute,  a  contract  for  compound  in- 

terest on  a  debt  is  illegal,  and  policy  loans  constitute  no 
exception  to  this  rule. 

[Judsrment  for  plaintiff  below.     Here  affirmed  acralnst  com- 
pany.] 

Ramer  v.  Reserve  Loan  Life  Insurance  Co.  (111.  App.): 

IS  Illinois  Law     Review.     Appellate     Court    Digest 
(Febmaiy-March,  1919)  101. 

Action  on  Policy — Misrepresentations — Waiver: 

The  company  contended  that  the  undisputed  evidence  was 
that  the  insured  procured  a  policy  because  she  represented 
that  she  and  her  husband  were  free  from  tuberculosis  and 
knew  these  representations  were  false,  and  that  she  had 
been  under  the  care  of  a  physician  contrary  to  her  state- 
ments, and  knew  such  statements  to  be  false.  There  was 
testimony  that  the  insured  and  her  husband  had  both 
applied  for  policies  at  the  same  time;  that  the  policies  were 
issued;  that  when  the  agent  undertook  to  deliver  the  policies 
the  husband  was  sick  with  tuberculosis  and  that  his  policy 
•  was  not  delivered.  Held,  That  this  testimony  with  other 
evident  facts  and  circumstances  in  the  case,  was  sufficient 
to  entitle  the  plaintiff  to  have  her  cause  submitted  to  the 
jury,  the  question  of  whether  or  not  the  company  had  waived 
the  misrepresentation. 

[Judgrment  for  plaintiff  below.     Here  affirmed  agrainst  com- 
pany.] 

Johnson  v.  Metropolitan  Life  Insurance  Co.  (S.  C.  S.  C.) : 

98  Southeastern  Reporter  (March  1,  1919)  140. 

Policy  on  Life  of  Insane  Person — Change  of  Beneficiaries — 
SUtute: 
An  Interdicted  Insane  wife's  husband  as  her  curator  could 
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not  make  for  her,  pursuant  to  the  recommendation  of  a 
family  meeting,  a  donation  to  his  children  hy  substituting 
them  as  beneficiaries  under  life  Insurance  policies  on  his 
life  of  which  the  insane  wife  was  the  beneficiary;  she  being 
herself  incapable  to  make  a  donation  under  Civ.  Code,  Art 
1475,  while  under  Art.  415  it  could  not  be  made  for  her. 

Same — Same— Right  of  Insurance  Company  to  Appeal: 

Insurance  companies  which  had  issued  policies  on  hus- 
band's life  had  interest  to  appeal  from  Judgment  ordering 
substitution  of  his  five  children  as  beneficiaries  under  life 
policies  of  which  his  insane  wife  was  beneficiary. ' 

Same— Same — Powers  of  Curator: 

A  husband,  curator  of  his  insane  wife,  seeking  substitu- 
tion of  children  in  her  place  as  beneficiaries  imder  a  policy 
on  his  life,  impliedly  affirms  the  wife's  ownership  of  the 
beneficial  interest,  and  cannot  rely  to  secure  the  substitu- 
tion on  the  claim  that  the  original  transfer  of  the  beneficial 
Interest  from  his  estate  to  the  wife  on  their  marriage  was  a 
revocable  donation. 

Same— Pollciee   Taken    Out    by    Husband — Irrevocable    Do- 
nation: 
Liife  policies  taken  out  by  a  husband  in  favor  of  his  wife 

after  their  marriage  were  not  revocable  donations. 

Same— Transfer  of  Policies — Consideration — Performance  of 
Natural  Obiigations: 

The  discharge  of  a  natural  obligation,  as  the  obligation 
of  children  to  furnish  to  their  insane  mother  things  and 
attentions  which  no  officer  or  servant  at  a  public  asylum 
would  render  her,  cannot  serve  as  a  consideration  for  a 
transfer  by  her  to  them. 

[Judgment  ordering  substitution  below.     Here  reversed.] 
In  re.  Le  Bourgeois  (La.  S.  C) : 

80  Southern  Rep<M*ter  (March  15,  1919)  673. 

Action  on  Premium  Note— Delivery  of  Policy — Question  for 
Jury: 

The  business  address  of  Insured,  as  stated  in  the  applica- 
tion, was  in  care  of  the  named  bank.  The  application  was 
accepted  by  the  company  and  delivered  to  the  bank.  There 
was  evidence  on  behalf  of  the  plaintiff  that  the  agent  was 
instructed  to  deliver  the  policies  to  the  bank.  There  was 
further  testimony  by  an  employe  of  the  bank  that  the 
defendants  had  been  advised  of  the  receipt  of  the  policies 
and  directed  that  the  policies  be  kept  in  the  vault.  Held, 
That  this  evidence  was  sufficient  to  show  a  delivery  of  the 
policies  to  the  plaintiffs  so  as  to  bind  plaintiffs  on  premium 
note  sued  on. 

Same — Same— Evidence  Considered: 

The  contract  of  insurance  was  not  complete,  without  a 
delivery  of  the  policies,  and  a  delivery  to  the  bank  would 
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not  constitute  a  delivery  to  the  applicant  unless  he  had 
instructed  that  delivery  be  so  made. 

[Judgment   for   defendants   below.     Here   reversed    acrainst 
defendants.] 

WittUir  V.  Tucker  et  al.  (Tex.  C.  C.  A.) : 

208  Southwestern  Reporter  (March  12,  1919)  761. 

Death  of  Insured  and  Common  Disaster — Presumptions: 

The  rule  that  there  is  no  presumption  of  survivorship 
in  a  common  disaster  applies  where  the  insured  and  bene- 
ficiary died  in  a  common  disaster. 

Same — Distribution : 

The  policy  provided  "If  any  beneficiary  shall  die  before 
the  Insured,  the  interest  of  such  beneficiary  shall  vest  in 
the  insured."  Both  insured  and  beneficiary  died  in  a  common 
disaster.  Held,  That  the  provision  of  the  policy  quoted 
provided  for  a  substituted  beneficiary  in  case  of  the  death 
of  the  primary  beneficiary.  The  beneficiary,  therefore,  had 
a  qualified  interest  in  the  policy  and  his  death  in  the  life- 
time of  the  insured  is  therefore  a  condition  which  must  en;- 
ist  and  must  be  shown  to  exist  before  the  right  of  any  subse- 
quent beneficiary  can  be  asserted.  In  this  case  the  sub- 
stituted beneficiary  could  only  take  in  case  the  insured 
survived  the  beneficiary.  It  Is  not  a  case  of  where  the  bene- 
ficiary takes  in  the  event  he  survives  the  insured.  Until 
it  be  shown  that  the  beneficiary  died  in  the  lifetime  of  the 
insured  the  fund  was  payable  to  the  representatives  of  the 
beneficiary. 

[Decree  for  representatives     of     beneficiary     below.     Here 
affirmed.] 

Watklns  v.  Home  Life  &  Accident  Insurance  Co.  et  al. 
(Ark.  S.  C): 

208  Southwestern  Reporter  (March  12,  1919)  687. 

Application — False  Statements — Forfeiture: 

Where,  In  an  application  for  life  insurance,  it  appears 
that  the  applicant  answered  that  he  had  had  none  of  the 
diseases  indicated  or  specified  in  a  certain  question  9,  and 
that,  save  in  a  single  instance — of  temporary  malaria — ^he 
had  not  consulted  any  physician  for  any  ailment  or  Illness 
not  included  In  that  question,  and  It  is  shown,  in  an  action 
on  the  policy  issued  on  such  application,  that  within  two 
or  three  years  preceding  the  application,  the  applicant  had, 
on  several  occasions,  consulted  physicians,  had  been  told 
that  he  had  a  bad  heart  and  treated  for  it,  and,  though  not 
informed,  in  so  many  words,  that  he  had  Bright's  disease, 
had,  within  a  few  weeks  prior  to  the  making  of  his  applica- 
tion, three  times  called  upon  and  consulted  with  his  phy- 
sician, by  whom,  on  each  occasion,  a  certain  familiar  test 
was  made,  to  determine  the  question  of  the  existence  or 
progress  of  that  disease.  Held,  That  the  statement  last 
mentioned  was  untrue,  to  the  knowledge  of  the  applicant; 
that  the  defendant  would  not  have  Issued  the  policy  if  in- 
formed of  the  tests,  without  knowing  the  results;  that  the 
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statement  therefore  operated  to  deceive  it  and  induce  it  to 
issue  the  policy;  that  the  deception  related  to  a  material 
fact  of  which  the  defendant  was  entitled  to  be  informed; 
and  that,  whether  the  statement  be  regarded  as  a  repre- 
sentation or  a  warranty,  there  can  be  no  recovery  on  such 
policy. 

[Judgment  for  company  below.     Here  affirmed  In  favor  of 
company.] 

Lee  V.  New  York  Life  Insurance  Co.  (La.  S.  C): 
80  Southern  Reporter  (March  16.  1919)  662. 


Bankruptcy — ^Assets — Insurance  Proceeds: 

The  bankrupt  was  insured  under  five  policies,  each  of 
which  authorized  a  change  of  beneficiaries.  One  policy 
provided  for  a  surrender  value  by  that  name;  two  of  them 
contained  the  clause  that  "in  case  of  default"  the  insured 
may  "surrender  the  policy,  and  with  the  written  assent  of 
the  person  to  whom  it  is  made  payable  receive  in  cash  its 
value  at  the  time  of  default";  and  the  two  remaining  policies 
provided  that  in  case  of  lapse  the  insured  could  at  his  option 
obtain  either  paid-up  insurance  or  "the  cash  value"  of  the 
policy.  Each  policy  provided  for  loans  upon  the  security 
of  the  policy  up  to  the  "loan  value."  It  was  contended 
that  the  policies  had  no  surrender  value  at  the  date  of  adjudi- 
cation of  bankrupt,  because  they  were  not  then  in  "default" 
and  had  not  "lapsed"  for  non-payment  of  premiums.  Held, 
That  the  contention  was  without  merit.  The  test  of  "sur- 
render value"  under  the  bankrupt  act  is  whether  the  policy 
has  a  present  cash  value  available  to  the  insured  in  accord- 
ance with  fixed  method,  and  by  the  exercise  of  his  own 
unassisted  will. 

Same-— Same-— Same : 

The  proceeds  of  these  policies  would  not  exempt  under 
Sec.  6  of  the  bankrupt  act,  recognizing  the  exemption  con- 
tained in  Sec.  52  of  the  New  York  Domestic  Relations  Law. 
A  claim  of  exemption  would  have  been  good  had  the  wife 
been  the  owner  of  the  policies,  but  she  was  not.  No  bene- 
ficiary removal  by  the  insured  could  be. 

[Order  against   trustee   below.     Here   reversed   in   favor  of 
trustee.] 

In  re.  Samuels  (U.  S.  C.  C.  A.,  2nd  Cir.) : 

254  Federal  Reporter  (March  13,  1919)  775. 


Action  on  Policy — Res  Judicata: 

Where  an  action  to  reform  an  insurance  policy  and  to 
recover  annual  dividends  on  such  policy  has  been  decided 
in  a  Judgment  on  the  pleadings,  the  entire  matter  is  res 
Judicata,  and  a  subsequent  action  to  recover  the  dividends 
on  such  policy  will  not  lie  between  the  same  parties  and 
their  privies  in  interest;  and  the  fact  that  the  second  suit 
sought  to  be  maintained  is  brought  upon  the  original  policy 
whose  reformation  was  one  of  the  matters  denied  in  the  first 
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Buit»  does   not  relieve   the  second   suit  from   bar   of  res 
judicata. 

[Judgment  for  company  below.     Here  afi&rmed  in  favor  of 
company.] 

Hayes  v.  Mutual  Benefit  Life  Insurance  Co.  (Kai).  S.  C.) : 
178  Pacific  Reporter  (B£arch  10,  1919)  432. 

Action  on  Policy — Res  Adjudicata — Case  Considered: 

A  petition  on  an  insurance  company,  having  been  dis- 
missed on  special  demurrer,  and  not  on  general  demurrer 
going  to  the  merits  of  the  case,,  it  was  error  on  a  second  trial 
of  the  case  after  appeal  to  sustain  the  company's  plea  of 
res  adjudicata. 

[Judgment  against  company  below.     Here  affirmed  against 
company.] 

Mutual  Benefit  Life  Insurance  Co.  v.  Driskal  (Ca.  S.  C.) : 

98  Southeastern  Reporter   (March   16,   1919)   266. 

Action  against  Company — Fraud — Failure  to  Read  Policy: 

Although  the  insured  may  have  accepted  the  policy  in 
reliance  of  the  representations  of  the  agent  that  she  could 
have  all  the  premiums  hack  at  the  end  of  a  certain  time, 
where  the  policy  provided  otherwise  and  she  failed  to  read 
it,  or  have  anyone  read  it  for  her,  there  could  be  no  re- 
covery. 

Same-— Same— -Waive  r : 

Where,  after  learning  that  the  policy  was  not  as  repre- 
sented, the  insured  paid  several  premiums,  the  alleged  fraud 
was  waived. 

[Judgment  for  plaintiff  below.     Here  reversed  in  favor  of 
company.] 

Rice  V.  Metropolitan  Life  Insurance  Co.  (N.  C.  S.  C.) : 

98  Southeastern  Reporter  (March  16,  1919)  283. 

Policy — ^Assignment — Rights  of  Insured: 

The  policy  was  payable  to  "the  executors,  administrators, 
or  assigns  of  the  Insured."  Held,  That  the  "assigns"  of 
the  insured,  being  included  among  the  beneficiaries  of  the 
policy,  the  contract  should  be  construed  as  contemplated 
by  the  insured  and  it  was  assignable. 

Same— Same-— Scope  of  Contract: 

The  assignment  of  "all  my  rights  title,  and  interest 
in  and  to  said  policy  or  contract  of  insurance,"  as  employed 
in  the  written  assignment,  was  an  assignment  to  every 
right  the  insured  had  under  the  policy,  including  the  right 
to  maintain  the  life  of  the  policy  by  payment  of  premiums, 
and  to  make  a  written  demand  for  renewal  of  the  policy 
for  ten-year  periods. 

Same — Same — Same : 

When  the  company  refused  to  grant  such  extension  after 
demand  and  compliance  with  the  stipulated  conditions  as 
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to  payment  of  premiums,  specific  perfonnance  at  the  in- 
stance of  the  assignee  was  an  available  remedy. 

[Judgrment  for  plaintiffs  below.     Here  afilrmed  against   in- 
surance company.] 

National  Life  Insurance  Co.  v.  Beck  &  Gregg  Hardware 
Co.  (Ga.  S.  C): 

98    Southeastern    Reporter    (March   15.    1919)    266. 

Payment — ^Acceptance  of  Certifioate  of  Insolvent  Institution 

— Forfeiture: 

The  act  of  the  officers  of  a  trust  company,  at  a  time 
when  it  was  Insolvent,  in  forwarding  to  an  Insurance  com- 
pany a  certificate  of  deposit  to  cover  funds  collected  for 
the  insurance  company,  was  not  a  payment  to  the  insurance 
company  so  as  to  subrogate  the  trust  company,  and  its 
receiver  to  the  rights  of  the  Insurance  company  as  against 
the  primary  debtor. 

[Judgment  for  receiver  of  trust  company  below.     Here  re- 
versed In  favor  of  Insurance  company.] 

Reserve  Loan  Life  Insurance  Co.  v.  Dulin  (Ind.  App.): 

122  NortheaBtem  Reporter  (March  18,  1919)  3. 

Policy— Good  Health— Waiver: 

If  the  company  knew  at  the  time  the  insured  paid  the 
first  premium  that  he  was  not  in  good  health  at  the  time  of 
the  delivery  of  the  policy,  and  notwithstanding  such  knowl- 
edge accepted  the  premium,  it  thereby  waived  the  con- 
dition of  the  policy  that  it  would  not  be  binding  "until 
the  first  annual  premium  is  actually  paid  during  the  life- 
time and  good  health  of  the  insured." 

Same— -Same— Same : 

If  the  company  did  not  have  knowledge  of  the  condition 
of  the  health  of  the  insured  at  the  time  of  the  acceptance 
of  the  first  premium,  but  subsequently  acquired  knowledge, 
and  thereafter  failed  to  take  the  necessary  steps  with 
reasonable  promptness,  to  avoid  the  policy,  it  will  be  held 
to  have  waived  the  condition  of  health  at  the  time  of  de- 
livery. 

Same — Rescission — Sufficiency  of  Answer: 

In  order  to  avoid  the  policy  because  of  bad  health  at 
the  time  of  delivery  it  was  not  essential  that  the  company 
should  have  notified  the  Insured  of  its  election  in  that 
regard,  and  of  its  reasons  therefor,  and  should  have  tendered 
to  him  the  premium  paid.  The  absence  of  these  averments 
rendered  the  answer  insufficient. 

Same^Good  Health — Waiver: 

The  provision  with  reference  to  delivery  while  the  insured 
is  in  good  health  was  for  the  benefit  of  the  company  and 
could  be  waived  by  it. 

Same— -Premium — ^Waiver: 

When  the  company  waived  the  condition  of  the  policy 
with  reference  to  the  payment  of  the  first  annual  premium 
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and  put  the  policy  in  force  without  compliance  therewith, 
it  in  effect  extended  credit  to  the  insured  for  such  premium, 
and  the  unpaid  premium  thereby  became  simply  a  debt  due 
the  company  from  the  Insured  to  be  collected  like  any  other 
debt 

Same-— Same^Forf  eiture : 

Failure  to  pay  the  initial  premium  would  not  work  a  for- 
feiture of  the  policy  in  the  absence  of  a  provision  to  that 
effect;  the  briefs  not  disclosing  any  such  provision  the 
court  will  not  search  the  record  therefor  in  order  to  reverse 
the  Judgment  below. 

Same-— Same— Waiver — Recall : 

The  company  having  waived  its  right  to  require  the  pay- 
ment of  the  initial  premium  before  the  policy  became  effec- 
tive, it  could  not  thereafter  claim  that  right  and  predicate 
any  defense  thereon. 

[Judgment  for  plaintiff  <below.     Here  affirmed  against  com- 
pany.J 

Farmers'   National   Life   Insurance   Co.   v.   Hale    (Ind. 

App.) : 

112  Northea«tem  Reporter  (March  18,  1919)  19. 

Action    on    Policy — ^Transactions    with    Persons    Since    De- 
ceased— Evidence : 

A  person  claiming  money  directly  from  an  insurance 
company  by  virtue  of  a  designation  under  a  policy,  cannot 
be  said  to  be  claiming  ''from,  through  or  under"  the  insured 
in  said  policy,  even  though  the  insured  has  made  the  desig- 
nation, so  as  to  render  inadmissible  testimony  by  insured's 
wife  concerning  personal  transactions  between  her  and  her 
husband  for  the  purpose  of  establishing  an  alleged  assign- 
ment. 

Same— -Assignment — Sufficiency  of  Evidence: 

Testimony  consisting  of  statements  made  by  the  insured, 
that  he  had  assigned  his  insurance,  where  there  was  no 
written  assignment  executed  and  no  delivery  of  the  policy, 
was  insufficient  to  establish  an  assignment  of  the  policy. 

[Judgment  in  favor  of  beneficiary    below.    Here  affirmed  in 
favor  of  beneficiaries.] 

Ward  V.  New  York  Life  Insurance  Co.  et  al.   (N.  Y. 
C.  A.): 

122  Northeastern  Reporter  (liarch  18,  1919)  207. 

Agency  Contract — ^Termination: 

Where  an  agent  contracts  to  "act  exclusively  as  agent, 
and  as  such  agent  shall  devote  his  entire  time,  talents  and 
energies  to  the  business  of  the  agency  hereby  established," 
and  it  appears  that  he  not  only  had  not  acted  exclusively 
as  agent  under  such  contract  but  had  actually  entered  into 
the  employment  of  a  rival  company  while  his  contract  with 
the  defendant  was  in  force,  the  defendant  was  Justified  in 
terminating  the  contract 
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Same— -Renewal  Commissions: 

Unless  it  is  expressly  stipulated  or  clearly  to  be  gathered 
from  the  contract,  the  agent's  right  to  commission  on  re- 
newals does  not  exist  after  the  expiration  of  the  agency. 

Same— Same: 

Where  the  contract  provided  for  payment  of  commissions 
"on  the  original  or  renewal  cash  premiums  which  shall, 
during  hifi  continuance  as  said  agent  *  *  *  be  obtained, 
collected,  etc.,"  there  was  no  liability  for  renewal  com- 
missions after  the  termination  of  the  agency. 

[Judgment  for  company  below.      Here  affirmed  in  favor  of 
company.] 

Locher  v.   New  York  Life   Insurance   Co.    (St.   Louis 
C.  A.) : 

208  Southwestern  Reporter  (March  19,  1919)  862. 

Policy — Assignment — Right  to  Change  Beneficiaries: 

The  reservation  of  the  right  to  change  beneficiaries  does 
not  give  the  insured  power  to  assign  the  policy. 

Same— -Same^Same : 

The  policy  was  payable  to  a  designated  beneficiary  "with 
right  of  revocation."  The  policy  provided  "the  insured,  If 
there  be  no  existing  assignment  of  the  policy,  made  as 
herein  provided,  may,  while  the  policy  is  in  force,  designate 
a  new  beneficiary  •  •  •  by  filing  written  notice  thereof." 
With  reference  to  assignments  it  further  provided  "any 
assignment  of  this  policy  must  be  filed  with  the  company 
at  its  home  office."  iffeZd,  That  these  clauses  did  not  reserve 
to  the  Insured  dominion  over  the  policy.  The  first  clause 
comprehends  only  such  assignments  as  either  the  insured 
or  the  beneficiary  may  make  or  their  respective  interests. 
In  the  latter  the  reference  to  assignments  means  simply 
that,  when  there  is  an  outstanding  one  by  the  insured,  his 
right  to  revoke  is  not  to  be  exercised  without  the  assent 
of  the  assignee. 

[Decree  In  favor  of  beneficiary.] 

Anderson  v.  Broad  Street  National  Bank,  Trenton,  et 
al.  (N.  J.  Ch.): 

106  Atlantic  Reporter  (March  20,  1919)  599. 

Insurance    Obtained    by    Life   Tenant — Death    of    insured — 
Termination   of  Contract: 

A  policy  of  fire  insurance,  issued  to  one  who  has  only  a 
life  estate  in  the  property  insured,  is  inoperative  and  of  no 
binding  legal  force,  where  the  loss  occurred  subsequently 
to  the  death  of  the  assured,  since  his  death  terminated 
the  life  estate,  and  consequently  his  insurable  interest. 

[Judgment  for  company  below.     Here  affirmed  In  favor  of 
company.] 

Gamett  v.  Rojral  Insurance  Co..  Ltd.  (Ga.  C.  A.) : 

98  Southeastern  Reiwrted  (BCarch  22,  1919)   363. 
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Action  on  Judoment — Jurisdiction — Service  of  Process: 

The  defendant  company,  haying  heen  a  corporation  for- 
eign of  the  Jurisdiction  of  the  state  of  Alabama  on  record 
with  the  court  of  that  state,  which  rendered  the  Judgment 
upon  which  this  action  Is  founded,  acquired  Jurisdiction  of 
the  company  through  service  upon  some  agent  duly  author- 
ised to  receive  service  within  that  state. 

Foreign  Company — Doing  Business — Colleotion  of  Premiums 

on  Policies  Previously  issued: 

The  continued  existence  of  policies  of  a  foreign  com- 
pany, after  its  license  to  do  business  had  expired,  did  not 
constitute  a  doing  of  business. 

8ame — Appointment    of    Insurance    Commissioner — Revoca- 
tion of  Appointment: 

The  power  of  attorney  to  the  insurance  commissioner  at 
Alabama  to  accept  service  of  process  was  Irrevocable  as 
to  those  persons  entitled  to  Its  benefits  through  business 
relations  with  the  defendant  company  while  authorized  and 
doing  business  in  Alabama. 

Action  on  Judgment — Presumptions: 

The  general  presumption  in  favor  of  Judgments  of  courts 
of  other  states  requires  the  inference  that  a  judgment 
rendered  by  an  Alabama  court  against  a  foreign  Insurance 
company  based  upon  the  count  on  which  it  could  lawfully 
have  been  entered. 

[Judgment  for  plalntifT  below.     Here  afflrmed  agrainst  com- 
pany.] 

Tucker  v.  Columbian  National  Life  Insurance  Co.  (Mass. 
S.  J.  C.) : 

191  Northeastern  Reporter  (March  26.  1919)  286. 

Policy — Premium — Evidence  Considered: 

The  check  drawn  for  payment  of  a  monthly  premium  was 
dishonored.  The  company  thereupon  wrote  the  plaintiff, 
suggesting  that  the  bank,  upon  which  it  was  drawn,  might 
have  been  In  error  and  asked  that  he  take  the  matter  up 
with  the  bank  at  once  "and  advise  us  accordingly  and  we 
will  be  glad  to  deposit  check  again."  \Held,  That  having 
thus  treated  the  lapse  as  merely  conditional  if,  as  a  matter 
of  fact,  the  bank  was  in  error  there  was  a  sufficient  pay- 
ment by  the  plaintiff,  and  it  having  been  found  that  there 
were  sufficient  funds  in  the  bank  to  take  care  of  the  checks 
the  plaintiff  was  entitled  to  recover. 

[Judgm«iit  for  plaintiff  below.     Here  afflrmed  against  com- 
pany.] 

Inter-Southem  Life  Ins.  Co.  v.  Cooke  (Ky.  C.  A.): 
209  Southwestern  Reporter  (March  26,  1919)  46. 

Action  on  Policy — Parties: 

The  policy  provided  for  payment  of  the  insured's  executor 
or  administrator,  unless  payment  was  made  under  the 
facility  of  payment  clause.    The  plaintiff  was  the  insured's 
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mother  and  his  sole  heir.  She  had  paid  all  of  his  debts 
and  there  was  therefore  no  necessity  for  the  appointment 
of  an  administrator.  Held,  That  the  plaintiff  waa  the  real 
party  In  interest  and  under  circumstances  could  maintain 
the  action  on  the  policy. 

Same — Misrepresentations — Question   for   Jury: 

It  was  contended  that  the  insured  had  previous  to  the 
issuance  of  the  policy  suffered  from  diabetes,  a  serious 
disease,  and  had  been  attended  by  a  physician  for  such  dis- 
ease. The  plaintiff  testified  that  at  the  time  of  the  making 
of  the  application  the  agent  and  examining  physician  were 
told  that  the  insured  had  suffered  from  malarial  fever.  The 
examining  physician  reported  that  he  had  personally  exam- 
ined the  applicant  and  that  he  was  then  in  good  health  and 
that  he  recommended  the  applicant  as  a  first-class  risk. 
Held,  That  under  this  evidence  it  was  for  the  Jury  to  say 
as  to  whether  there  had  been  any  such  misrepresentations. 

[Judgment  for  plaintiff  below.     Here  affirmed  against  com- 
pany.] 
Metropolitan   Life   Insurance    Co.    v.    Fitzgerald    (Ark. 
S.  C): 

209  Southwestern  Reporter  (March  26,  1919)  77. 

Application — Representations  or  Warranties: 

The  declarations  and  statements  made  by  the  insured 
in  an  applicatioh  for  a  policy  of  life  Insurance  are,  accord- 
ing to  their  nature  and  effect,  either  representations  or 
warranties. 

8am»-."Warranties"— Effect: 

''Warranties"  in  such  a  policy  of  insurance  constitute 
part  of  the  contract  and  stipulate  for  the  absolute  truth  of 
the  statement  made.  They  must  be  strictly  complied  with, 
else  the  policy  may  be  avoided. 

Same— "Representations" — Effect: 

"Representations"  are  not,  strictly  speaking,  part  of  the 
insurance  contract,  but  are  a  collateral  thereto.  They  are 
statements  made  to  the  insurer  before  or  at  the  time  of 
making  contract,  presenting  the  elements  upon  which  the 
risk  is  either  accepted  or  rejected. 

Same— -Statements  by  Applicant  When  Considered  as  War- 
ranties: 

Such  statements  or  declarations  will  not  be  construed  to 
be  warranties  unless  the  provisions  of  the  application  and 
the  policy  taken  together  leave  no  room  for  any  other  con- 
struction. 

Same— -Misrepresentations — When  Cause  for  Forfeiture: 

A  policy  of  insurance  issued  upon  an  application  con- 
taining statements  and  declarations  which  are  treated  as 
representations  will  not  be  avoided  because  of  the  falsity 
thereof,  unless  they  are  untrue  in  a  material  regard,  and  are 
made  with  the  intent  to  mislead  or  deceive,  or  a  statement  of 
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some  material  fact  as  true  without  beln^  known   to  be 
true,  and  which  has  a  tendency  to  mislead. 

8ame--8tatementt  by  Applicant— Representations: 

Statements  or  declarations  made  by  an  applicant  for 
Insurance  as  to  the  condition  of  his  health,  as  to  his  habits 
in  regard  to  the  use  of  intoxicating  liquors,  as  to  his 
prevlouB  condition  of  health,  and  as  to  having  consulted  or 
not  consulted  physicians  within  a  prescribed  period,  wiU 
be  treated  as  representations,  unless  it  plainly  appears 
that  the  parties  intend  them  to  be  warranties. 

Same^Application — Questions  Calling  for  Specific  Answers 

—Materiality: 

The  answer  of  an  applicant  for  insurance  to  a  particular 
question  directed  to  him  will  be  treated  as  a  material  rep- 
resentation. The  fact  that  a  specific  answer  is  sought 
and  obtained  in  regard  thereto  is  proof  that  the  parties 
consider  the  matter  material. 

Same — ^Treatment  by  Physician — ^Temporary  Ailments: 

In  determining  whether  or  not  an  applicant  for  insur- 
ance has  been  treated  by  a  physician  so  as  to  render  voidable 
a  policy  of  Insurance  issued  to  him  upon  the  representation 
that  he  had  not  been  so  treated,  prescriptions  for  slight  tem- 
porary ailments  will  not  be  considered;  neither  will  such 
slight  temporary  ailments  be  taken  into  consideration  in  de- 
termining the  truth  or  falsity  of  a  representation  as  to  dis- 
eases or  maladies  with  which  the  insured  may  have  been 
affected. 

Same— Use  of  Intoxicant*— Materiality: 

A  policy  for  life  insurance  issued  upon  an  application 
in  which  is  contained  a  representation  of  the  insured  that 
he  did  not,  at  the  time  of  making  said  application,  use 
intoxicating  drinks,  and  had  not  used  any  for  more  than  a 
year,  but  that  he  had  not  been  intoxicated  twice  within 
the  preceding  five  years,  will  not  be  avoided  by  proof  that 
the  insured  more  than  two  years  prior  to  the  application  for 
the  insurance  bad  used  intoxicating  drinks,  and  had  been 
under  the  influence  thereof  on  at  least  two  occasions. 

Same— Treatment  by  Physician — Forfeiture: 

A  ];K)licy  of  insurance  issued  upon  an  application  therefor, 
in  which  the  representation  is  made,  in  answer  to  a  ques- 
tion asked,  that  the  insured  had  not  consulted  nor  been 
treated  by  a  physician  within  five  years  next  preceding  the 
making  of  said  application,  will  be  avoided  at  the  instance 
of  the  insurer  upon  a  showing  that  the  insured  within  said 
time  had  been  treated  for  several  consecutive  months  for  a 
chronic  malady  with  which  he  was  then  suffering. 

Same— Same— Same : 

A  policy  of  insurance  will  be  avoided  at  the  instance  of 
the  insurer,  where  the  insured,  in  answer  to  a  question  In  his 
application  for  insurance,  states  that  he  had  since  childhood 
only  suffered  from  certain  named  complaints,  from  which  he 
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bad  fully  recovered,  when  the  evidence  shows  that  he  had 
been  treated  for  several  months  at  a  time  long  subseQuent 
to  the  complaints  mentioned  by  him  for  a  disease  with  which 
he  was  then  suffering. 

Action   on    Policy — Materiality   of    Misrepresentations — Evi- 
dence: 

Upon  the  trial  of  a  suit  to  recover  upon  a  policy  of  life  in- 
surance, where  the  defense  is  that  the  insurer  has  the  right 
to  avoid  the  policy  because  of  alleged  false  representations 
made  by  the  insured  in  his  application  therefor,  the  opinion 
of  the  medical  director  of  the  insurer  as  to  what  action  would 
have  been  taken  upon  such  application  had  all  of  the  repre- 
sentations therein  made  been  in  accordance  with  the  truth 
as  contended  for  by  the  insurer,  or  as  to  the  general  custom 
of  insurance  companies  in  passing  upon  an  application  con- 
taining such  representations,  is  not  admissible  as  evidence. 

[Judgment  for  plaintlft  below.     Here  reversed  in  favor  of 
company.] 

Myers  v.  Mutual  Life  Ins.  Co.  (W.  Va.  S.  C.  A.) : 

98  Southeastern  Reporter  (March  29.  1919)  424. 

Insurance  Proceeds — Rights  of  insured's  Executors: 

Proceeds  of  a  life  insurance  policy,  payable  to  a  particular 
beneficiary,  are  no  part  of  the  estate  of  the  insured. 
Same— Same — Jurisdiction: 

This  is  a  discovery  proceeding  by  the  administrator  of  the 
insured's  estate  relating  to  the  proceeds  of  a  policy  held  by 
insured.  Seld,  That  the  Surrogate's  Court  is  without  Juris- 
diction and  suit  for  the  recovery  would  have  to  be  brought 
in  some  other  proper  form. 
[Proceeding    dismissed.] 

In  re.  Taylor's  Estate  (Surrogate's  Ct.,  N.  Y.  Co.) : 
174  New  Tork  Supplement  (March  31,  1919)  764. 

Beneficiaries — Change  of  Designation — Contract  Construed: 
An  agreement  between  the  insured  and  his  mortgagee,  in 
which  the  insurer  Joined,  whereby  the  proceeds  of  the  insur- 
ance, in  case  of  his  death,  should  be  used  to  the  extent 
needed  for  the  payment  of  the  mortgage  debt,  the  benefi- 
ciaries previously  designated  being  subrogated  in  such  case 
to  the  rights  of  the  mortgagee,  did  not  have  the  effect  of 
depriving  the  beneficiaries  of  their  interest  in  any  portion 
of  the  insurance  proceeds;  that  at  most  it  only  required  that 
such  interest  stand  as  security  for  said  mortgage  indebted- 
ness. 
Same— "Wife  and  Children"— Distribution: 

Where  a  policy  is  payable  to  "wife  and  children"  the  wife 
and  each  child  share  equally. 
Same^Presumptions: 

There  being  no  finding  that  any  one  of  the  designated 
beneficiaries  had  died  it  will  be  presumed  that  all  were  alive. 
[Decree  for  plaintiff  below.     Here  reversed  with  dlrections.1 
Smith  V.  Wells  et  al.  (Ind.  App.) : 

122  Northeastern  Reporter  (AprU  1,  1919)  334. 
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Accord  and  Satisfaction — Release    in    Fuli — Sufficiency    of 

Consideration : 

Where  there  was  no  controyersy  between  the  parties  at 
the  time  of  settlement,  the  execution  of  a  release  in  full 
when  in  fact  only  a  paxt  of  the  claim  was  paid,  would  not 
prevent  recovery  of  the  balance.  Under  the  ru|e  that  when  a 
claim  is  based  upon  a  liquidated  demand,  payment  and  ac- 
ceptance of  less  than  the  entire  sum,  in  the  absence  of  some 
new  consideration,  does  not  bar  recovery  of  the  balance  due, 
and  a  receipt  or  release  in  full  of  the  balance  due  is  without 
consideration. 

[Judgment  for  plaintiff  below.     Here  affirmed  against  com- 
pany.] 

First  Texas  Prudential  Insurance  Co.  v.  Connor  (Tex. 
C.  C.  A.) : 

209  Southwestern  Reporter  (April  S,  1919). 417. 

Authority  of  Agent — Right  of  Company  to  Limit: 

An  Insurance  company  may  limit  the  power  of  its  agent, 
and  when  notice  that  the  agent's  power  is  limited  is  brought 
home  to  the  insured  in  such  manner  as  would  put  a  prudent 
man  on  his  guard,  the  insured  relies  at  his  peril  on  any  act 
of  the  agent  in  excess  of  his  power. 

Policy — Limitations  on  Authority  of  Agent: 

The  insured  is  bound  by  plain  and  unambiguous  limita- 
tions upon  the  power  of  the  agent  contained  in  his  policy. 

Same-— Pre-Payment  of  Premium — Condition  Precedent: 

Where  the  application  for  a  policy  of  life  insurance  and 
the  policy  itself  stipulate  that  the  insurance  shall  not  become 
effective  until  the  first  premium  shall  have  been  actually 
paid  while  the  applicant  is  in  good  health,  and  that  agents 
are  not  authorized  to  modify  the  policy  or  extend  time  for 
pa3ring  a  premium,  the  actual  payment  of  the  first  premium 
during  the  good  health  of  the  applicant  is  a  condition  pre- 
cedent to  the  liability  of  the  Insurer;  and  a  local  agent  of 
the  company  could  not  waive  such  condition. 

Same— Acknowledgment  of  Receipt  of  Premium — Conclusive- 
ness: 

The  formal  acknowledgment  of  the  receipt  of  the  first  pre- 
mium in  a  policy  of  life  Insurance  containing  the  provisions 
above  stated  is  not  conclusive  of  payment,  so  as  to  estop  the 
company  from  denying  the  validity  of  the  i>olicy,  except  in 
a  case  of  due  or  unconditional  delivery  of  the  policy  by  the 
company. 

[Certified  questions  from  Court  of  Appeals.     Answered  as  in 
opinion.] 

Reliance   Life   Insurance   Company   v.   HightoVer    (Ga. 
S.  C.) : 

98  Southeastern  Reporter  (April  5,  1919)  469. 

Policy — Extended  Insurance^Evidence  Considered: 

The  premium,  as  stated  in  the  policy,  was  $316.89,  payable 
annually.    The  policy  contained  an  automatic  premium  loan 
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clause  under  whicti  the  comi>any  agreed  to  apply  the  avail- 
able loan  value  of  the  policy  to  continue  the  insurance  in 
force  "in  the  form  as  written  and  at  a  rate  of  premium  pro- 
vided for  in  the  face  hereof,  subject  to  its  terms"  and  also 
subject  to  any  indebtedness  against  the  policy.  The  avail- 
able loan  value  of  the  policy  at  the  time  the  fourth  premium 
became  due,  May  25,  1916,  was  $58.89.  On  June  26,  1916, 
the  company  offered  to  loan  to  the  insured  the  full  amount 
available  after  the  policy  had  been  in  force  four  years, 
1621.00  at  the  time  tendering  the  insured  a  loan  agreement 
to  be  executed  by  himself  and  his  wife  who  was  the  bene- 
ficiary. Along  with  the  loan  agreement  was  furnished  a 
statement  of  the  insured's  indebtedness,  showing  a  former 
loan  of  1337.11,  premium  due  May  25,  1916,  1316.89,  and  in- 
terest to  that  date,  $37.26,  making  a  total  of  $691.26,  and  re- 
quiring the  insured  to  pay  the  additional  sum  of  $70.26.  On 
June  27  the  insured  signed  the  agreement  and  forwarded  it 
to  his  wife  for  signature,  with  request  that  she  deliver  it 
to  the  company,  together  with  the  sum  of  $70.26.  The  wife 
was  ill  at  the  time  and  was  unable  to  execute  the  loan  a^ee- 
ment  prior  to  the  death  of  the  insured  which  occurred 
August  25,  1916.  The  insured  died  without  knowledge  that 
the  wife  had  not  completed  the  agreement  After  his  death 
the  agreement  was  completed  and  the  sum  of  $70.26  tendered 
to  the  company.  The  policy  contained  the  express  condition 
that  the  insured  could,  without  consent  of  the  beneficiary, 
exercise  any  of  the  privileges  or  benefits  provided  by  the 
policy,  ff^eid,  That  under  the  foregoing  facts  the  available 
loan  value  of  the  policy,  towit:  $58.89,  was  under  the  auto- 
matic premium-loan  clause  insufficient  "to  carry  the  policy 
in  force  in  the  form  as  written"  to  the  date  of  the  insured's 
death. 

Same^Same— Same : 

The  obligation  of  the  company  under  the  automatic  pre- 
mium-loan clause  quoted  above,  was  to  apply  such  available 
loan  value  toward  the  payment  of  the  premium  due,  and  to 
carry  the  policy  in  force  "in  the  form  as  written  and  at  the 
rate  of  premium  as  provided  for  in  the  face"  of  the  policy. 
In  a  strict  technical  sense  no  "rate  of  premium"  is  provided 
In  the  face  of  the  policy.  The  reference  is,  however,  to  the 
contract  as  written,  and  the  words  quoted  above  are  to  be 
given  their  usual  and  ordinary  signification.  The  parties 
were  dealing  with  this  contract  of  insurance,  to  wit,  a  limited 
payment  life  policy  as  distinguished  from  a  purely  protective 
policy  or  other  form  of  contract. 

Same— Same — Estoppel : 

The  insurance  company  was  not  estopped  from  declaring 
a  forfeiture  of  the  policy  (conceding,  without  deciding,  that 
its  demand  that  the  loan  agreement  be  executed  by  the  bene- 
ficiary was  wrongful  and  unauthorized) ;  it  affirmatively  ap- 
pearing that  the  sum  of  money  necessary  to  pay  the  past- 
due  premium,  interest  in  advance  upon  the  loan,  and  the 
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existing  loan  upon  the  policy,  was  neither  paid  nor  tendered 
the  company  until  after  the  death  of  the  insured. 

[Certified  questions  from  Court  of  Appeals.    Answered  as  in 
opinion.] 

Volunteer  State  Life  Insurance  Company  v.  Spratling 
(Ga.  S.  C): 

98  Southeastern  Reporter  (April  5.  1919)   464. 

Policy — Authority  of  Agent — Acceptance  of  Delinquent  Pre- 
mium: 

If  the  agents  had  authority  to  receive  payment  of  pre- 
miums, the  knowledge  of  such  agents  of  the  insured's  de- 
faults as  to  the  accrued  premium  was  that  of  the  company 
and  their  acceptance  of  the  delinquent  premium  was  a 
waiver  of  forfeiture. 

Same — Same — Same : 

The  acceptance  of  a  delinquent  premium  by  agents  having 
apparent  authority  to  receive  the  same  after  default,  upon 
payment  by  persons  having  no  knowledge  as  to  the  real  au- 
thority of  such  agents,  is  binding  on  the  company. 

Same^Same — Same : 

Under  the  agency  contract  of  P  &  Son  with  the  company, 
the  former  were  authorized  to  appoint  sub-agents;  sub- 
agency  contracts  are  required  to  be  executed  in  triplicate 
and  one  copy  forwarded  to  the  company  for  '^s  approval;  F 
&  Son  appointed  P  &  W  as  sub-agents  and  their  appoint- 
ment was  ratified  by  the  company.  W  testified  that  his  firm 
had  circulars  from  the  company  in  regard  to  handling  cam- 
paigns for  insurance  and  that  in  correspondence  with  the 
company  they  signed  their  letters  as  agents.  As  district 
agents  they  forwarded  reports  to  F  &  Son.  In  addition  to 
first  year  commissions,  they  received  renewal  commissions 
when  the  business  produced  was  in  excess  of  a  certain  limit. 
They  made  all  their  remittances  to  F  &  Son;  receipts  for 
premiums  were  sent  to  P  &  W  to  be  countersigned  by  the 
firm;  in  stationery  which  they  used  in  correspondence  with 
the  company,  F  &  Son,  and  third  persons,  they  were  desig- 
nated as  agents  of  the  company;  they  also  gave  attention 
for  the  company  to  reinstatement  of  lapsed  policies;  in  the 
present  case  the  beneficiary,  as  testified  by  P,  always  sent 
the  premiums  to  their  office  and  someone  in  the  office  had 
always  accepted  them,  that  if  they  had  no  official  receipt 
they  would  thereafter  be  sent  them  by  F  &  Son,  and  it 
then  delivered.  The  first  year's  receipts  were  signed  by 
them.  Held,  That  this  evidence  was  sufficient  to  show  that 
P  &  W  were  agents  of  the  company  and  authorized  to  accept 
delinquent  premiums  on  its  behalf. 

Same— Premium — Payment  by  Check: 

The  premium  was  paid  in  money  by  the  beneficiary  to 
P  &  W.  That  firm  mailed  P's  check,  therefore,  to  F  & 
Son;  the  check  was  endorsed  by  the  payee  and  deposited, 
and  was  ultimately  paid  by  the  bank  upon  which  it  was 
drawn.    ITeldy  That  when  the  check  was  honored  by  its  pay- 
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ment  by  the  bank  upon  which  it  was  drawn,  such  payment 
related  back  to  the  day  when  It  was  cashed  by  F  &  Son, 
and  had  the  effect  of  changing  the  conditional  acceptance 
of  the  check  into  absolute  payment. 

Same — Same — Delinquent  Waiver: 

The  retention  of  the  check  by  F  &  Son,  the  general  agents, 
after  being  fully  advised  of  the  facts  of  the  default  on  as- 
sured's  part,  was  a  ratification  of  the  act  of  P  &  W,  the  local 
agents,  in  accepting  the  premium  after  due  date. 

Same— Forfeiture— Waiver — New  Contract: 

The  waiver  of  the  forfeiture  for  non-payment  at  the  stated 
time  did  not  create  a  new  contract  of  insurance  dating  from 
the  time  of  waiver,  but  the  legal  effect  of  such  waiver  was 
only  to  look  upon  the  original  contract  as  of  binding  force, 
as  if  no  cause  of  forfeiture  had  occurred  or  existed. 

[Judgrment  for  plaintiff  below.     Here  affirmed  against  Com- 
pany.] 
Pacific  Mutual  Life  Insurance  v.  Hayes  (Ala.  S.  C.) : 
80  Southern  Reporter  (April  5.  1919)  834. 

indemnity  Policy — Recovery  of  Judgment  against  Assured — 
Right  of  Judgment  Creditor  against  insurer: 
Where  the  policy  indemnified  only  against  losses  sustained 
by  the  assured  and  paid  in  money,  a  person  injured  by  the 
assured  who  had  obtained  judgment  against  the  assured, 
could  not  proceed  in  equity  against  the  insurer,  since  the 
policy  could  not  be  treated  as  made  for  the  benefit  of  any 
person  other  than  the  assured,  and  this  is  so  notwithstand- 
ing the  insurer  under  the  provisions  of  its  policy  assumed  the 
defense  of  the  action  against  the  assured. 

Same— Same^Same : 

If  the  insurer's  company,  in  such  a  case,  settled  its  lia- 
bility with  the  assured,  rather  than  by  payment  of  the  judg- 
ment against  him,  gave  the  judgment  creditor  no  cause  to 
complain,  there  having  been  no  garnishment  of  the  insur- 
ance company  in  the  suit  brought  by  the  injured  party 
against  the  assured. 

[Decree  for  defendants  below.     Here  affirmed  In  favor  of  the 
defendants.] 

HoUings  v.  Brown  et  al.  (Ala.  S.  C): 

80  Southern  Reporter  (April  6,  1919)  792. 

Policy — Place  of  Contract — Evidence  Considered: 

The  contract  provided  that  it  should  be  deemed  to  be 
made  and  payable  in  the  State  of  Colorado.  The  application 
was  made  there,  the  policy  was  delivered  and  the  premium 
paid  there.  Held^,  That  the  contract  was  a  Colorado  contract 
and  the  rights  of  the  parties  were  governed  by  laws  of  that 
state  and  consequently  the  policy  was  not  affected  by  Sec. 
6937,  R.  S.  Mo.,  1909,  providing  that  no  misrepresentation 
shall  be  deemed  material  unless  contributing  to  the  con- 
tingency upon  which  the  policy  becomes  payable. 
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Application — Denial    of   Existence   of   Latent   Disease: 

If  the  applicant  had  Blight's  disease  and  tl^e  existence 
of  such  disease  -was  wholly  unknown  to  him,  his  answer  that 
he  did  not  have  it  would  not  entitle  the  company  to  rescind, 
unless  perchance  the  applicant  had  warranted  that  he  did 
not 

Same — Consultation  with  Physicians — Forfeiture: 

An  applicant  is  hound  to  know  whether  he  consulted  a 
physician  and  ought  not  to  be  permitted  to  withhold  such 
information,  and  the  beneficiary  to  be  allowed  to  recover  on 
the  fact  that  the  consultations  were  for  minor  ailments;  that 
would  be  permitting  the  applicant  to  decide  for  the  company 
the  important  question  of  whether  it  would  insure  his  life. 

Same— Same— Same : 

If  the  applicant  stated  he  had  consulted  but  one  physician, 
and  that  for  eczema,  when  in  fact  he  had  consulted  a  num- 
ber of  physicians  for  other  ailments,  such  statement  or  repre- 
sentation was  certainly  about  a  matter  within  the  applicant's 
knowledge,  and  since  it  related  to  a  matter  forming  the  very 
foundation  of  the  contract  Involving  the  company's  right  of 
choice  in  accepting  or  rejecting  the  contract,  its  untruth- 
fulness would  work  a  legal  fraud  on  the  company  whether 
the  applicant  personally  intended  to  deceive  the  company 
or  not. 

Same — Same— Same : 

Where  there  has  been  a  continuous  and  repeated  consul- 
tation with  physicians  extending  over  a  period  of  time,  with 
circumstances  likely  to  raise  apprehension  In  the  mind  ot 
a  reasonably  prudent  person  that  perhaps  there  might  be 
some  reason  for  suspecting  unfavorable  conditions  and  possi- 
ble ground  for  not  accepting  the  applicant  as  a  risk,  then  a 
failure  to  make  full,  complete  and  true  answers  ought  to 
afford  ground  for  rescission  if  not  otherwise  waived. 

Action  on  Policy— Defenses — Burden  of  Proof: 

If  defendant  pleaded  a  good  defense  of  reclsion  based  on 
untrue  statements,  that  defense  was  not  destroyed  or  nulli- 
fied merely  because  the  answer  went  further  and  also 
charged  that  the  statements  were  knowingly  and  fraudulent- 
ly made. 

[Judgment  for   plaintiff   below.      Here    reversed    In   favor   of 

company.] 
Lewis  V.  N.  Y.  Life  Ins.  Company  (Kansas  City  C.  A.) : 
209  Southwestern  Reporter  (April  9,  1919)   625. 


Action  on  Policy — Attachment  of  Application — Statute: 

Sec.  679,  Ky.  St.,  provides  that  "all  policies  which  contain 
any  reference  to  the  application  of  the  insured  either  as 
forming  part  of  the  policy  or  contract  between  the  parties 
thereto,  or  as  having  any  bearing  on  the  said  contract"  shall 
be  attached  to  the  policy,  and  If  not  so  attached  shall  not  be 
received  as  evidence  in  any  controversy  between  the  parties. 
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ffeld.  That  the  statute  applied  only  to  such  applications,  etc., 
reference  to  which  was  contained  in  the  policy.  This  neces- 
sarily included  documents  when  they  were  not  referred  to  in 
the  policy;  such  being  the  case,  an  application  made  by  the 
insured  which  was  not  referred  to  in  the  policy  was  admissi- 
ble to  prove  fraud  on  the  part  of  the  insured,  notwithstand- 
ing it  was  not  attached  to  Uie  policy. 

Same — Same — Defenses : 

The  failure  of  an  insurance  company  to  attach  a  copy  of 
the  application  to  the  policy  will  not  preclude  it  from  rely- 
ing on  defense  that  it  may  have  under  the  express  terms 
of  the  policy  without  reference  to  the  application. 

[Judgrment  for  plaintiff  below.     Here  reversed  in  favor  of  the 

company.] 
Western  &  Southern  Life  Ins.  Company  v.  Weber  (Ky. 
C.  A.) : 

209  Southwestern  Reporter  (April  9,  1919)   716. 

Will — Bequest   of   Insuranqe   Proceeds — Change   of   Benefici- 
ary: 

The  testator's  will  provided  for  the  payment  of  certain 
obligations  out  of  the  proceeds  of  an  insurance  policy.  The 
will  further  provided  "I  will  later  assign  ten  thousand  dol- 
lars of  life  insurance  now  payable  to  my  estate  to  my  son, 
which  insurance  I  wish  to  have  applied  in  part"  to  the  said 
obligations.  After  the  making  of  the  will  the  beneficiary  in 
the  policy  was  changed,  the  son  being  named  as  beneficiary. 
Held,  That  if  the  testator  in  his  will  had  said  nothing  about 
the  contemplated  assignment  of  the  policy  to  his  son  burd- 
ened with  the  trust  which  he  placed  upon  it  in  his  will,  there 
could  be  but  little  question  that  the  change  of  beneficiary 
in  the  policy  afterward  was  a  change  of  his  intention  and  a 
pro  tanto  revocation  of  the  will.  But  having  stated  in  his 
will  his  intention  to  assign  that  policy  to  his  son,  when  he 
did  so  it  was  but  carrying  out  of  the  terms  of  his  will  and 
may  be  considered  a  part  of  that,  so  that  when  he  subse- 
quently changed  the  beneficiary  in  the  policy  he  was  con- 
forming his  will  to  what  he  had  therein  stipulated  he  would 
do  and  the  son  took  the  proceeds  under  the  policy  burdened 
with  the  trust  imposed  upon  it  In  the  will. 

[Judgment  for  son  below.     Here  affirmed  against  son.] 

Watson  V.  Watson  (Ky.  C.  A.  )  : 

209  Southwestern  Reporter  (April  9,  1919)  524. 

Industrial  Policy — Facility  Payment  Clauss — Conclusiveness 

of  Payment  by  Company: 

Where  the  policy  contains  a  "Facility  Payment"  clause 
authorizing  the  company  to  pay  the  proceeds  to  such  persons 
as  shall  appear  to  it  to  be  "equitably  entitled  thereto"  and 
the  company  on  the  death  of  the  original  beneficiary  and  the 
subsequent  death  of  the  insured,  pays  the  proceeds  to  the 
undertaker  who  buried  the  insured  and  the  balance  to  the 
insured's  cousin  who  had  possession  of  the  policy  and  who 
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had  paid  some  of  the  premiums  on  it,  the  company  complied 
with  the  terms  of  the  policy  and  there  was  no  liability  to  the 
representatives  of  the  deceased  beneficiary. 

[Judgment  for  company  below.     Here  affirmed  in  favor  of 

company.] 
Fitzgerald  v.  Baltimore  Life  Ins.  Company  (Md.  C.  A.) : 
105  AtlanUc  Reporter  (April  10,  1919)  776. 

Policy — Surrender— Consent  of  Beneficiary: 

A  policy  of  life  insurance  for  the  benefit  of  a  third  person 
named  therein  cannot  be  surrendered  without  the  consent  of 
the  beneficiary. 

Bankruptcy — Assets — Insurance  Proceeds: 

The  right  of  a  trustee  in  bankruptcy  in  an  insurance  policy 
held  by  the  bankrupt  is  limited  to  the  amount  which  the 
bankrupt  might  have  received  on  the  policy  at  the  time  of 
the  bankruptcy  as  a  cash  asset. 

Same — Same— Same : 

A  policy  payable  to  a  designated  beneficiary  and  containing 
no  provision  for  the  surrender  by  the  insured  without  the 
consent  of  the  beneficiary  would  not  pass  to  his  trustee  in 
bankruptcy. 

[Decree  against  bankrupt  below.     Here  reversed  in  favor  of 
bankrupt] 

In  re.  Simmons  &  Griffin  (U.  S.  C.  C.  A.,  1st  Clr.) : 

255  Federal  Reporter  (April  10,  1919)   521. 

Agreement  of  Agent  to  Make  Real  Estate  Loan — Ultra  Vires 
Act — Return  of  Money  Paid: 

An  insurance  company  having  received  money  through  an 
ultra  vires  agreement  of  its  agent,  could  not  appropriate  the 
money  so  received  and  give  nothing  in  return  for  it. 

Same — Same — Same : 

In  an  action  against  an  insurance  company  to  recover 
money  paid  as  a  premium  for  insurance,  the  application  for 
which  was  made  in  consideration  of  the  agent's  agreement 
that  the  company  would  make  the  applicant  a  real  estate 
loan,  which  agreement  was  disaffirmed  by  the  company  on 
the  ground  that  it  was  ultra  vires,  the  plaintiff  could  recover, 
the  contract  being  executory  and  the  parties  not  being  in 
pari  delicto. 

[Judgment  for  company  below.     Here  reversed  against  Com- 
pany.] 

Trammell  v.  San  Antonio  Life  Ins.  Company   (Tex.  C. 
C.  A.) : 

209  Southwestern  Reporter  (April  16,  1919)  786. 

Policy— Good  Health— Vailidlty  of  Contract: 

The  policy  provided  "This  policy  shall  be  void  if  upon 
the  date  of  actual  delivery  the  insured  is  not  alive  and  in 
sound  health."    Held,  That  this  provision  of  the  policy  was 
a  reasonable  and  enforceable  one. 
10 
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Same — Same — Tuberculosis: 

While  the  question  of  "Good  Health"  is  ordinarily  one  for 
the  jury,  if  the  applicant  at  the  time  of  delivery  of  the 
policy  was  suffering  from  tuberculosis,  he  was  not  in  sound 
health  within  the  meaning  of  the  policy  and  where  that  fact 
appeared  by  clear  and  uncontradicted  evidence,  it  was  the 
duty  of  the  court  to  withdraw  the  case  from  the  considera- 
tion of  the  jury. 

[Judgment  for  plaintiff  below.    Here  reversed  in  favor  of  the 
company.] 

Mutual  Life  Ins.  Co.  v.  Willey  (Md.  C.  A.) : 

106  AUanUc  Reporter  (May  1.  1919)  163. 

Policy — Expiration — Computation  of  Time: 

The  insured  by  reason  of  having  paid  the  first  annual 
premium  would  be  entitled  to  a  first  year's  insurance  from 
the  time  the  insurance  went  into  effect,  and  a  second  or 
further  payment  would  not  be  due  until  such  entire  year 
had  expired,  and  this  is  so  notwithstanding  the  policy  fixed 
a  different  date  for  the  payment  of  the  ensuing  annual  pre- 
mium. 

Same— Same— Same : 

The  receipt  given  by  the  agent  upon  the  payment  of  the 
first  premium  recited  that  if  the  application  were  approved 
the  insured  would  be  covered  from  the  date  of  such  approval. 
The  application  was  approved  September  19;  the  policy 
showed  on  its  face  that  it  had  been  issued  on  the  21st  day 
of  the  month.  Held,  That  the  insured  had  a  right  to  assume 
that  the  policy  was  issued  and  dated  on  the  day  of  the  ap- 
proval of  the  application;  to  hold  otherwise  would  be  to 
hold  that  he  was  bound  by  a  fact  of  which  he  had  no  knowl- 
edge, the  policy  being  dated  September  21,  and  such  pre- 
sumption prevailing  in  favor  of  insured,  ^the  policy  year 
would  expire  on  the  following  September  21. 

Same — Entirety  of  Contract: 

A  policy  of  life  insurance  is  not  a  contract  for  a  single 
year,  with  the  privilege  of  renewal  from  year  to  year,  but 
is  a  contract  for  the  entire  life  of  the  insured,  subject  to 
forfeiture  by  failing  to  pay  the  annual  premiums  when  they 
become  due. 

Same^Forfeiture — Rule  of  Construction: 

Where  a  forfeiture  is  involved  a  contract  of  insurance  will 
be  so  interpreted,  whenever  it  can,  within  the  bounds  of 
reason  and  common  fairness,  to  avoid  the  forfeiture  if  pos- 
sible. 

[Judgment  for  company  below.     Here  reversed  against  com- 
pany.] 

Lyke  v.  First  National  Life  &  Ace.  Ins.    Company    (S. 
D.  S.  C.) : 

171  Northwestern  Reporter  (May  2,  1919)  603. 
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Policy — Extended  Insurance— Evidence  Considered: 

Where  the  loan  value,  after  default  in  payment  of  the 
third  premium,  was  sufficient  to  carry  the  policy  as  extended 
Insurance  beyond  the  date  of  the  insured's  death,  the  com- 
pany was  liable  notwithstanding  the  policy  had  not  been 
presented  to  the  company  for  endorsement  of  the  extended 
insurance  option. 

[Judsrment  for  plaintiff  below.     Here  affirmed  aeralnst  com- 
pany.] 

Highland  v.  Iowa  Life  Ins.  Company  (la.  S.  C.) : 

171  Northwestern  Reporter  (May  2,  1919)  587. 

Policy — Misrepresentations — Contract  Construed: 

The  policy  provided  "This  policy  shall  be  void  if  the  in- 
sured has  concealed  or  misrepresented  any  material  fact  or 
circumstance  concerning  this  insurance  or  the  subject  there- 
of." Held,  That  this  provision  applies  to  statements  and 
representations  made  in  the  application  for  insurance  and 
before  the  issuance  of  the  policy,  and  not  to  representations 
made  after  the  loss. 
Action  on  Policy — Amount  of  Loss — Evidence — Pleading: 

It  was  competent  for  the  company  to  prove  that  the  in- 
sured sought  to  recover  the  value  of  property  which  had  been 
sold  by  him  before  the  loss,  or  that  was  not  included  therein, 
under  its  answer  of  general  denial. 

[Judgment  for  plaintiff  below.     Here  affirmed  against  com- 
pany.] 

Thomsen  v.  Sprtngdale  Mutual  Fire  Ins.  Assn.   (la.  S. 
C): 

171  Northwestern  Reporter   (May  2.  1919)   592. 

Foreign    Company — Appointment   of   Auditor   as    Agent   for 

Service  of  Process — Statute  Construed: 

A  foreign  company,  having  once  formally  entered  the  state 
and  having  thereafter  continued  its  policies  in  force  and  col- 
lected premiums,  was  obliged  to  comply  with  the  require- 
ments of  Sec.  1808,  la.  Code,  relating  to  the  appointment  of 
the  insurance  commissioner  as  agent  for  the  service  of  pro- 
cess. Because  such  compliance  was  obligatory,  it  will  be  pre- 
sumed that  the  corporation  did  comply  with  the  require- 
ments and  its  rights  will  be  determined  on  the  theory  of 
such  compliance. 
Same — Same-r— Same : 

Provision  of  Sec.  1808,  la.  Code,  with  references  to  ac- 
ceptance of  service  by  the  auditor  of  state,  applies  only 
where  service  is  made  by  mail.  Such  provision  does  not 
negative  service  of  notice  without  acceptance  and  where 
service  is  made  by  the  sheriff  no  acceptance  Is  necessary. 
Same — Same — Same: 

Service  of  process  upon  the  insurance  commissioner  under 
Sec.  1808,  la.  Code,  providing  for  service  upon  the  auditor 
of  state,  was  sufficient  in  view  of  Sec.  1683r3,  la.  Code,  Sup. 
1913,  vesting  the  duties  of  the  auditor  of  state  relating  to 
insurance  matters  in  the  commission  of  insurance. 
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Same — Same— Action  by  Non-Resident: 

Service  In  such  manner  may  be  obtained  in  an  action  by 
a  non-resident  of  the  state,  as  the  statute  makes  no  excep- 
tions as  to  non-residents. 

[Judgment  against  company   below.     Here  affirmed   against 

company.] 
Fllnn  V.  Western  Mutual  Life  Assn.  (la.  S.  C): 

171  Northwestern  Reporter  (May  9,  1919)  711. 

Policy — Change    of    Beneficiary — Effect    of    Assignment    to 
Company: 

The  policy  provided  "that  the  insured  may,  while  this 
policy  Is  in  force,  unassigned,  change  the  beneficiary."  Held, 
That  the  assignment  referred  to  was  an  assignment  to  a 
stranger  and  not  one  to  the  company,  and  the  fact  that 
the  policy  had  been  assigned  to  the  company  by  the  insured 
to  obtain  a  loan  would  not  prevent  him  from  chan^ng  the 
beneficiary. 

Same — Non-Payment  of  Premium  Note— Time  of  Default: 

Where  an  extension  note  was  not  paid  it  was  the  same  as 
if  it  had  never  been  given  and  there  was  a  default  in  the  pay- 
ment of  the  premium  as  of  the  time  of  the  giving  of  the 
note,  from  which  time,  rather  than  the  date  of  the  maturity 
of  the  note,  the  period  of  extended  insurance  should  be  com- 
puted. 

Same — Extended   Insurance — indebtedness: 

The  excecution  of  a  note  to  the  company  which  was  in  no 
way  made  a  lien  upon  the  policy  and  did  not  In  any  way  refer 
to  the  policy,  and  which  was  afterwards  destroyed  by  the 
company,  was  not  to  be  considered  as  a  part  of  the  insured's 
indebtedness  to  the  company  in  calculating  the  term  of  the 
extended  insurance. 

Same — Same — Same : 

In  calculating  the  term  of  extended  insurance,  the  insured 
was  entitled  to  have  credit  for  the  amount  of  unearned  in- 
terest in  the  hands  of  the  company  at  the  time  of  the  lapse 
of  the  policy. 

Same — Same — Loan  Value: 

The  policy  provided  for  a  stated  loan  value  "after  end  of 
year."  Held,  That  upon  payment  of  nine  premiums  the 
policy  had  a  loan  value  of  the  amount  next  opposite  the  fig- 
ure 9,  in  the  Table  of  Values. 

Same — Same — i  ndebtedness : 

The  policy  contained  the  provision  "In  the  event  of  any 
indebtedness  against  this  policy  these  values  will  be  re- 
duced proportionately."  Held,  That,  this  clause  plainly  shows 
that  only  indebtedness  secured  by  an  assignment  of  the 
policy  should  be  considered.  A  note  executed  by  the  insured 
which  was  not  a  lien  upon  the  policy  was  not  such  an  In- 
debtedness as  should  be  taken  into  consideration  in  comput- 
ing extended  insurance. 
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Same — Rule  of  Conetruction: 

In  construing  a  policy  of  insurance,  the  lan^^iage  of  which 
is  selected  by  the  company,  all  doubts  as  to  its  meaning 
should  be  resolved  in  favor  of  the  insured. 

[Judgment  for  plaintiff  below.     Here  affirmed  against  com- 
pany.] 
Underwood  v.  Jefferson  Standard  Life  Ins.  Company  (N. 
C.  S.  C.)  : 

98  Southeastern  Reporter  (May  10,  1919)   882. 

Action  on  Policy — Prior  Su-rrender — Fraud: 

The  complaint  by  the  beneficiary  alleged  performance 
of  the  terms  of  the  contract  except  to  the  extent  that  per- 
formance had  been  prevented  by  the  company;  that  during 
the  life  of  the  contract  the  company  falsely  stated  to  the 
insured  that  owins  to  the  illness  of  the  insured  during  the 
first  year,  it  had  the  right  to  cancel  the  policy  which  was 
thereupon  surrendered  and  the  premium  returned,  with  the 
result  that  the  next  premium  was  not  paid  by  the  insured 
because  of  such  surrender.  M^ld*  That  the  complaint  stated 
a  good  cause  of  action  and  that  the  plaintiff's  testimony  as 
to  the  facts  averred  established  a  prima  facie  case  which 
required  the  company  to  then  prove  its  defense. 

[Judgment  for  company  below.     Here  reversed  against  com- 
pany.] 

Fritz  V.  National  Service  Life  Society  (N.  Y.,  App.  Tr.) : 

175  New  York  Supplement  (May  12,  1919)  479. 

Action  on  Policy — Suicide— Question  for  Jury: 

The  agent  testified  that  insured's  wife  first  made  inquiry 
with  reference  to  the  policy.  He  gave  her  the  rates  and  the 
next  day  went  to  the  insured's  home,  taking  the  local  exam- 
ining physician.  Insured  then  refused  to  be  examined.  A 
few  days  later  the  insured  and  his  wife  went  with  the  agent 
to  the  examiner's  office.  There  was  one  feature  of  the  policy 
that  both  were  particular  to  inquire  about,  that  was  the 
Suicide  Clause,  and  they  wanted  to  know  what  amount  would 
be  paid  in  case  of  suicide  the  first  year.  The  wife  urged 
that  the  insurance  be  taken.  After  the  application 
was  made  an  attempt  was  made  to  deliver  the  policy; 
the  insured  did  not  want  to  take  it  but  the  wife  insisted  upon 
his  taking  it.  Six  days  after  the  delivery  of  the  policy  the 
insured  died  from  a  gun  shot  wound  in  the  head.  The  shoot- 
ing occurred  at  about  five  o'clock  in  the  morning.  The  in- 
sured was  found  in  the  farm  yard  a  few  minutes  after,  lying 
on  the  ground  with  a  shot  gun  by  his  side,  with  a  wound 
through  the  head  and  powder  burns  near  the  wound  and  on 
the  finger  and  thumb  of  the  left  hand.  Before  the  body  was 
found  the  wife  had  cautioned  the  neighbors  who  came  that  if 
anything  had  happened  to  leave  the  body  alone  and  that  they 
should  "remember  it  is  an  accident."  The  wife  testified  that 
before  the  husband  left  the  house  she  heard  the  "chickens 
squeaking  or  fussing;"  the  body  was  found  in  a  direct  line 
leading  from  the  house  to  the  chicken  house.     The  shot 
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was  not  heard  until  fifteen  or  twenty  minutes  after  the  wife 
heard  the  noise  in  the  chicken  house.  She  testified  that  her 
husband  intended  to  husk  com  that  morning,  ffeld.  That 
the  evidence  was  sufficient  to  sustain  a  finding  and  Judgment 
against  the  company  upon  the  theory  that  the  gun  shot 
wound  was  either  accidently  inflicted  upon  the  insured  by 
himself,  or  that  some  person  unknown  to  the  plaintiff,  his 
wife,  had  killed  him  with  felonious  intent. 

[Judgmant  for  plaintiff  below.     Here  affirmed  against  com- 
pany.] 

McCoy  V.  Central  States  Life  Ins.  Company   (Kan.  S. 
C): 

179  Pacific  Reporter  (May  12,  1919)  969. 

Policy — insurable  interest — Grand  Niece: 

The  relationship  of  grand  nieces  to  the  insured  was  too 
remote  to  furnish  an  insurable  interest  in  the  insured's  life 
in  the  absence  of  testimony  pending  to  show  that  the  grand 
nieces  had  reasonable  ground  to  expect  that  if  insured  had 
remained  alive,  he  would  have  contributed  substantially  to 
their  welfare  financially  or  otherwise. 

Same — Same — Policy  Payable  to  Guardian: 

Where  a  policy  was  made  payable  to  a  person  designated 
as  guardian  there  could  be  no  recovery  by  the  designee  in 
the  absence  of  a  showing  that  she  had  an  insurable  interest 
in  the  life  in  the  insured,  or  that  she  was  the  guardian  for 
some  person  who  had  such  an  insurable  interest. 

Same — Want  of  insurable  interest — Distribution: 

The  proceeds  of  a  policy  made  payable  to  one  having  no 
insurable  interest  in  the  life  of  the  insured  belongs  to  the 
estate  of  the  insured  after  his  death. 

Same—Change  of  Beneficiary — Authority  of  Agent: 

If  an  agent,  who  undertook  to  act  for  the  company  in 
effecting  a  change  of  beneficiaries,  had  authority  to  act  for 
it,  he  could  waive  the  conditions  of  the  policy  as  to  the 
manner  of  changing  beneficiaries  and  bind  the  company  by 
a  verbal  contract. 

Same — Penalty — Demand : 

A  demand  upon  an  agent,  who  had  authority  to  represent 
the  company  with  references  to  payment  of  claims,  was  a 
sufficient  demand  to  form  the  basis  for  recovery  of  penalty 
and  attorney's  fees. 

[Judgment  for  plaintiffs  below.     Here  affirmed   against  de- 
fendants.] 
American  National  Ins.  Company  et  al.  v.  Wallace  et  al. 
(Tex.  C.  C.  A.) : 

210  Southwestern  Reporter  (May  14,  1919)  859. 

Wills — insurance  Proceeds — Statute  Construed: 

Insured  left  surviving  him  his  widow  and  a  son  by  a 
former  marriage.  He  left  a  will  bequeathing  to  his  widow 
all  of  his  estate  both  real  and  personal.     He  also  left  a 
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policy  of  insurance  payable  to  his  estate,  ffefld,  That  the 
proceeds  of  the  insurance  policy  did  not  pass  under  the  will, 
but  inured  to  the  benefit  of  the  widow  and  the  son  of  the 
former  marriage,  under  Sec.  4080  and  4281,  Shannon's  Code. 

Same— Same — Same: 

To  eftect  the  Intendment  of  the  statute,  and  create  the 
exemption  in  favor  of  the  widow  and  child  as  against  the 
insured's  creditors,  the  proceeds  of  the  policy  must  neces- 
sarily take  a  different  course  from  that  of  disposition  by 
will.  While  it  was  within  the  power  to  prevent  the  applica- 
tion of  the  statute,  such  an  intention  would  only  be  assumed 
from  unmistakable  statements. 

[Decree  for  complainant  below.    Here  affirmed.] 

Chrlsman  v.  Chrisman  (Tenn.  S.  C): 

210  Southwestern  Reporter  (May  14,  1919)  788. 

Reinsurance — Terms  of  Contract — Question  of  Law: 

Where  the  original  policy,  together  with  the  policy  issued 
by  the  reinsurer,  as  well  as  the  reinsurance  contract,  were 
set  out  in  the  pleadings,  whether  the  incontestable  clause 
in  the  original  policy  became  a  part  of  the  policy  issued  by 
the  re-insurer  was  a  question  of  law. 

Same — Same^lncontestable  Clause: 

Where  the  reinsurance  contract  gave  the  policyholders 
of  the  original  company  the  choice  of  two  options  (1)  To 
continue  paying  the  same  premium  for  the  same  period  as 
theretofore  and  be  insured  for  such  an  amount  as  the  pre- 
miums paid  would  purchase  according  to  the  Table  of  Rates 
set  out  in  the  reinsurance  contract;  (2)  Or  to  make  a  writ- 
ten application  for  a  new  policy;  and  the  insured  elected  to 
accept  the  second  option  and  made  a  new  application  and  re- 
ceived a  new  policy,  surrendering  his  old  policy  for  cancel- 
lation, the  rights  of  the  parties  became  fixed  by  the  terms 
of  the  new  policy  and  the  incontestable  clause  of  the  original 
policy  was  eliminated. 

Action  on  Policies — Misrepresentation — Estoppel — Pleading: 
The  answers  averred  that  the  insured  was  asked  in  his 
application  if  he  had  ever  been  refused  insurance  in  any 
company,  to  which  he  answered  no,  that  as  a  matter  of  fact 
he  had  made  application  for  and  been  refused  insurance  by 
two  different  companies  and  that  he  had  fraudulently  con- 
cealed the  fact  that  he  had  certain  diseases  at  the  time, 
including  kidney  disease.  In  the  reply  it  was  alleged  that 
the  company  had  knowledge  and  information  that  the  reply 
was  defective  in  failing  to  respond  to  the  answer  in  its  en- 
tirety. 

Same — Same— Rescission — Reasonable  Time: 

In  the  answer  it  was  alleged  that  the  insured  died  April 
30;  that  the  company  did  not  learn  of  the  untruthfulness  of 
the  statements  by  the  insured  until  August  10,  when  it  noti- 
fied the  beneficiary  of  its  intention  to  rescind  and  mailed 
her  a  check  for  the  amount  of  the  premiums  paid  with  in- 
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terest;  which  check  was  returned  without  objection  to  the 
form  of  tender;  that  on  November  30  it  tendered  to  the 
beneficiary  the  amount  of  premiums  received  with  interest 
and  costs  of  the  action  then  accrued,  which  tender  was  re- 
fused; whereupon  the  amount  was  paid  into  court.  Held, 
That  under  the  circumstances  the  tender  was  made  within 
a  reasonable  time. 

Same— Same— Same — Amount  of  Tender: 

The  company  was  not  required  to  return  any  of  the  pre- 
miums paid  to  the  original  insurance  company  whose  risks 
the  defendant  company  took  over,  the  insured  upon  consum- 
mation of  the  re-insurance  contract  having  elected  to  sur- 
render his  old  policy  and  take  out  a  new  one. 

Same — Same — Right  of  Reinsurer  to  Rely  upon  Statements 
in  the  Application  to  Original  Insurer: 

The  insured  to  induce  the  issuance  of  the  policy  by  the 
defendant  company  in  lieu  of  the  policy  issued  by  the  orig- 
inal insurer,  made  a  statement  in  writing  to  the  eftect  that 
the  statements  made  in  the  original  application  are  and 
were  true  when  made.  It  was  contended  that  the  medical 
examination  made  to  the  original  insurer  and  referred  to 
in  the  answer  contained  no  warranty  and  was  not  shown  to 
have  been  made  a  part  of  the  original  policy  and  that  a 
breach  of  warranty  could -not  be  based  upon  it.  Held,  That 
it  was  not  necessary  that  the  medical  examination  should 
contain  any  stipulation  of  warranties  or  that  it  should  have 
been  made  a  part  of  the  original  policy.  It  was  made  by  the 
insured  to  the  original  insurer  and  in  his  application  to  the 
defendant  company  he  referred  to  the  medical  examination 
and  warranty  statements  therein  to  be  true,  thus  making  the 
said  statement  a  part  of  his  application  for  the  policy  sued 
on,  consequently  a  breach  of  warranty  could  not  be  founded 
upon  false  statements  made  by  the  insured  in  his  original 
application. 

Same — Same — P-rior  Rejections: 

The  false  statement  that  the  insured  had  never  been  re- 
fused insurance  by  another  company,  if  treated  as  a  repre- 
sentation, was  material  to  the  risk  and  rendered  the  policy 
void  at  the  election  of  the  insurer,  in  the  absence  of  waiver 
or  estoppel. 

Application — Statements  by  Applicant — Considered  Warran- 
ties: 

While  answers  contained  in  any  application  will  not  be 
considered  as  warranties;  where  the  parties  so  intend  them, 
they  will  be  considered  as  warranties. 

Same— Act  of  Company   Putting   Beneficiary  to   Expense^ 
Waiver: 

While  an  insurance  company  .waives  its  rights  to  declare 
a  forfeiture.  If,  with  full  knowledge  of  the  facts,  it  causes 
the  beneficiary  to  believe  that  it  does  not  Intend  to  insist 
upon  a  forfeiture  and  induces  the  beneficiary  to  do  acts 
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entailing  expense  and  trouble,  the  fact  that  the  defendant 
company  after  acquiring  information  from  and  inspection 
bureau  that  the  insured  had  made  misstatements,  made  re- 
quest of  the  beneficiary  for  further  proof,  thereby  entailing 
some  trouble  and  expense  to  her,  would  not  estop  it  from 
Insisting  upon  a  forfeiture  where  both  the  beneficiary  and 
her  attorney  knew  that  the  company  was  investigating  the 
facts  connected  with  the  application  and  that  the  validity 
of  the  policy  would  probably  be  contested. 

[Judgment  for  plaintiff  below.     Here  reversed  in  favor  of 
company.] 

Western  Ldfe  Indemnity  Co.  v.  Couch  (Ind.  App.): 

128  Northeastern  Reporter   (May  20,  1919)  11. 

Action  on  Policy — Acceptance  of  Delinquent  Premium  after 
Death  of  Insured — Sufficiency  of  Answer: 
The  company  averred  in  its  aflldavit  of  defense  that  the 
premium  became  due  June  15  and  that  when  the  collector 
received  it  on  June  11,  the  insured  was  dead.  It  denied  re- 
ceipt of  the  premium  by  the  association  and  denied  authority 
of  the  collector  to  accept  the  premium  under  the  circum- 
stances. The  plaintiff  averred  a  custom  on  the  part  of  the 
association  in  several  instances  to  accept  prior  premiums 
from  the  insured  or  beneficiary  a  few  days  after  the  pre- 
miums became  due.  HeH,  That  the  custom  was  too  doubt- 
ful to  Justify  the  court  in  disposing  of  the  controversy  on 
a  rule  for  judgment  for  want  of  a  sufficient  affidavit  ef  de- 
fense. 

[Judgment  for  company.] 

McGinnis  v.  National  Relief  Assurance  Co.  (Lackawanna 
Co.  C.  P.) : 

67  PitUburgh  Legal  Journal  (May  24,  1919)  382. 

Action  to  Recover  Premium — Refusal  to  Deliver  Policy — Lla-' 

billty  of  Company: 

Where  the  life  insurance  company  issues  a  policy  but  re- 
fuses to  deliver  it  and  the  applicant  demands  return  of 
the  premium,  he  is  entitled  to  recovery. 

[Judgment  for  plaintllf  below.     Here  affirmed  against  com- 
pany.] 
Reserve  Loan  Life  Ins.  Co.  v.  Davis  (Ga.  C.  A.): 
99  Southeastern  Reporter  (Mky  24,  1919)   42. 

} 
Policy — Change  of  Beneficiary: 

Where  no  attempt  was  made  to  change  the  beneficiary  in 
the  manner  required  by  the  terms  of  the  policy,  the  rights 
of  the  designated  beneficiary  become  absolute  upon  the 
death  of  the  insured. 

Same — Same — Assignment: 

The  plaintiff  claims  that  she  acquired  the  right  to  the 
proceeds  of  a  policy  upon  the  life  of  her  husband  by  virtue 
of  an  assignment  from  him  and  his  promise  to  designate 
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her  the  substituted  beneficiary  in  consideration  of  her  prom- 
ise of  marriage;  insured  neglected  to  take  any  steps  towards 
substituting  the  plaintiff  in  place  of  the  designated  bene- 
ficiary. Held,  That  while  the  assignment  conveyed  to  the 
plaintiff  all  the  rights  of  the  insured  including  the  right 
to  change  the  beneficiary,  there  was  in  fact  no  change  made. 

Suit  for  Specific  Performance^Parties: 

Action  by  the  plaintiff  so  situated,  if  construed  as  in  the 
nature  of  suit  for  specific  performance,  would  fail  where 
the  legal  representatives  of  the  insured,  one  of  the  persons 
who  made  the  alleged  contract,  were  not  Joined  as  parties 
in  the  action. 

[Judgment  against  plaintiff.] 

Schoenholz  v.  N.  Y.  Ldfe  Ins.  Co.  et  al.  (N.  Y.,  Sp.  Tr., 
N.  Y.  Co.) : 

175  New  York  Supplement  (May  26,  1919)  684. 
106  New  York  Miscellaneoua  Reporter  840. 

A8sea8ment   Company — Amount   of    Assessment — Excessive 

Demand: 

An  assessment  company  has  no  legal  right  to  increase  its 
assessment  for  the  mortuary  fund  by  adding  thereto  the 
amount  of  a  tax,  assumed  to  be  due,  and  demand  payment 
of  both.  No  such  tax  being  demandable  against  assessment 
companies,  an  assessment  including  the  tax  was  therefore 
excessive. 

Same— Same — Foreign  Judgment: 

The  Judgment  of  a  court  of  another  state  as  to  the  manner 
of  computing  assessments  by  the  defendant  company  was 
not  conclusive  as  to  the  validity  of  an  assessment  computed 
in  such  manner,  to  which  was  added  the  sum  for  tax  as- 
sumed to  have  been  due  and  collectible  under  the  laws  of 
Missouri. 

Same — Non-Payment  of  Assessment — Forfeiture: 

Where  an  insurance  company  reserves  the  power  in  its 
policies  to  forfeit  for  non-payment  of  assessments  and  dues, 
it  must,  in  order  to  avail  itself  of  such  power,  allege  and 
prove  that  the  aggregate  amount  demanded  of  the  policy-, 
holder  was  legal  and  correct  and  that  upon  due  notice  he 
failed  to  make  payment  thereof. 

Same — ii legal  Assessment — Forfeiture: 

Where  the  assessment  demanded  included  an  illegal  de- 
mand for  the  amount  of  a  state  tax,  as  well  as  an  overcharge 
on  account  of  collection  fee,  the  refusal  of  the  insured  to  pay 
such  demand  furnished  no  cause  for  forfeiture. 

[Judgment  for  plaintiffs  below.     Here  reversed  in  favor  of 
company  unless  plaintiffs  consent  to  modification.] 

Young  et  al.  v.  Hartford  Life  Ins.  Co.  (Mo.  S.  C): 

211  Southwestern  Reporter  (May  28,  1919)  1. 


Digitized  by  VjOOQ IC 


1919.]  LIFE  INSURANCE.  166 

Policy— Delivery— "Good  Health:" 

The  provision  of  the  policy  with  references  to  good  health 
at  the  time  of  delivery  was  valid  and  if  the  applicant  was 
in  fact  ill  on  the  date  of  delivery  and  such  illness  con- 
tributed  to  his  death,  there  could  be  no  recovery. 
Same — Same— Same — Burden  of  Proof: 

The  burden  of  proving  that  the  policy  did  not  take  effect 
because  of  the  ill  health  of  the  insured  when  it  was  de- 
livered was  upon  the  company. 
Same — Same — Same^Evidence  Considered: 

The  policy  was  delivered  February  21,  the  insured  was  a 
school  teacher;  there  was  evidence  to  the  effect  that  he  be- 
came ill  of  la  grippe  some  time  before  that  date  and  was  not 
able  to  teach  school  for  the  week  preceding  that  date;  that 
another  person  was  employed  to  fill  his  place  from  February 
21;  and  that  after  the  employment  of  such  person,  insured 
was  not  able  at  any  time  to  resume  his  work.  He  died  on 
April  26.  Proofs  of  death  stated  that  the  death  was  due 
to  sickness  which  began  about  February  26.  On  behalf  of 
the  plaintiff  a  physician  testified  that  the  insured  was  first 
affected  "about"  February  25.  Two  other  witnesses  testi- 
fied that  they  had  seen  the  policy  in  the  hands  of  the  insured 
a  week  before  he  ceased  to  teach  school;  neither  of  these 
witnesses,  however,  on  being  closely  questioned,  was  posi- 
tive as  to  the  time.  Held,  That  the  evidence  showed  that 
the  insured  was  ill  at  the  time  of  the  delivery  of  his  policy 
and  that  such  illness  contributed  to  his  death  and  that  the 
company's  demurrer  to  the  evidence  should  have  been  sus- 
tained. 
Same — Same — Same — Same: 

Where  the  proofs  of  death  contained  statements  showing 
that  the  insured  was  ill  of  a  disease  from  which  he  subse- 
quently died,  at  the  time  of  the  delivery  of  the  policy,  and 
these  statements  are  corroborated  by  other  evidence  and 
there  was  no  testimony  explaining  the  statements  away  or 
contradicting  them,  the  company's  demurrer  to  the  evidence 
should  have  been  sustained  as  the  admissions  precluded  re- 
covery. 
Same — ^"Good   Health   at  Delivery" — instructions: 

The  Jury  were  instructed  to  find  for  the  plaintiffs  "unless 
you  find  that  at  the  time  said  policy  was  delivered  to  him, 
the  said  Henry  L.  Burgess  was  not  in  good  health,  but  was 
at  that  time  in  ill  health,  or  was  sick  or  suffering  from  some 
sickness,  disease,  affliction  or  infirmity  from  any  such,  after- 
wards actually  contributed  to  his  death."  Held,  That  this 
instruction  was  erroneous  because  the  testimony  of  the 
doctor  showed  that  when  this  last  illness  first  began  he  had 
a  deep  seated  cold.  La  Grippe,  which  afterwards  developed 
into  pneumonia  from  which  he  died. 
Same^Same— Question  for  Jury: 

If  insured  had  been  ill  from  some  cause  when  the  policy 
was  delivered  and  some  time  afterward  died  from  another 
illness  or  sickness,  it  would  be  for  the  jury  to  say  whether 
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the  sickness  from  which  he  was  suffering  at  the  delivery  of 
the  policy  contributed  to  his  death.  But  in  this  case  where 
the  proof  all  was  to  the  effect  that  death  was  due  to  the 
illness  from  which  he  was  suffering  at  the  time  of  the  de- 
livery of  his  policy,  there  was  no  question  for  the  jury. 

Application — Misrepresentation — Statutes: 

Sec.  6937  R.  S.  Mo.,  1909,  relating  to  misrepresentations, 
makes  no  distinction  between  an  innocent  misrepresentation 
and  a  fraudulent  misrepresentation. 

[Judgment  for  plaintiffs  below.     Majority  opinion  In  favor  of 
reversal  as  against  plaintiffs  and  cause  is  certified  to  Su- 
preme Court  for  final  determination.] 
Burgess  et  al.  v.  Pan-American  Life  Ins.  Co.  (Springfield 
C.  A.) : 

211  Southwestern  Reporter  (May  28,  1919)  114. 

Policy — Death  Resulting  from  Engagement  in  Military  Serv- 
ice— Construction  of  Contract: 

The  policy  contained  a  military  rider  providing  that  if 
the  insured  should  die  **as  a  result  directly  or  indirectly  of 
engaging  in  such  (military  or  naval)  service  or  work,  the 
liability  of  the  company  under  this  policy  shall  be  limited  to 
the  return  of  the  premlimis  paid."  The  insured  came  to  his 
death  while  in  military  service  of  the  U.  S.,  while  riding  a 
motorcycle  far  behind  the  firing  lines.  Held,  That  the  mili- 
tary rider  would  limit  the  liability  to  the  return  of  premiums 
only  in  cases  where  death  resulted  directly  or  indirectly  from 
some  cause  peculiar  to  the  military  service  and  one  not  com- 
mon to  military  service  and  civilian  life,  that  the  death  of 
the  insured  from  riding  a  motorcycle  was  not  peculiar  to 
the  military  service  and  therefore  the  company's  liability 
was  not  limited  to  the  amount  of  premiums  paid. 

Same — Rules  of  Construction: 

All  provisions,  conditions  or  exceptions  which  tend  to 
limit  the  liability  of  the  insurer  should  be  construed  most 
strongly  against  the  party  preparing  the  contract. 

[Judgment  for  plaintiff  below.      Here  affirmed  against  com- 
pany.] 

Kelly  V.  Fidelity  Mut.  Life  Ins.  Co.  (Wis.  S.  C.) : 

172  Northwestern  Reporter  (May  80,  1919)  152. 

Policy — Place  of  Contract: 

A  contract  of  insurance  having  been  made  in  the  state 
of  Georgia,  was  to  be  construed  In  accordance  with  the  laws 
of  that  state. 

Same— Delivery  While  in  Good  Health— Validity  of  Contract: 
The  application  and  policy  both  provided  that  the  policy 
should  not  be  effective  until  delivered  to  the  insured  in  his 
life-time  and  while  he  was  in  good  health.  The  policy  pro- 
vided that  it  should  contain  the  entire  contract;  in  the  ap- 
plication the  insured  agreed  that  no  agent  should  have  au- 
thority to  waive  any  of  the  provisions  of  the  policy  or  ap- 
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plication.  Weld,  That  the  policy  having  been  made  in  Geor- 
gia, and  subject  to  the  laws  of  that  state,  there  could  be  no 
recovery  under  the  laws  of  such  state,  where  the  Insured 
was  sick  in  bed  at  the  time  of  the  delivery  of  the  policy  and 
tlie  payment  of  the  first  premium. 

[Judgment  for  company  below.     Here  affirmed  in  favor  of 
company.] 

Keasler  v.  Mutual  Ufe  Ins.  Company  (N.  C.    S.  C): 

99  Southeastern  Reporter  (May  81,  1919)  97. 

Policy — Extended  Itisurance — Application  of  Loan  Value: 

The  accrued  loan  value  of  a  policy,  until  assumed,  will 
operate  to  continue  the  policy  in  force  as  fully  and  as  com- 
pletely as  though  the  premiums  had  been  paid  by  the  in- 
sured. 

Same — Reinsurance— Terms  of  Contract: 

Liability  under  the  terms  of  a  policy  of  life  insurance, 
when  assumed  by  another  company,  must  be  taken  and  con- 
strued subject  to  such  "exemptions,  modifications,  and  lim- 
itations" as  are  imposed  by  the  contract  of  reinsurance. 

Same— Same— Extended  Insurance: 

Where  the  insurance  commissioner  of  this  state,  acting 
under  the  authority  of  the  superior  court  and  in  behalf  of 
an  insolvent  insurer,  its  creditors,  and  its  policyholders 
(Lester  v.  Wright,  147  Ga.  242,  93,  S.  E.  408),  enters  into  a 
contract  of  reinsurance  with  another  company,  under  which 
agreement  such  of  the  assets  of  the  original  insurer  as  the 
court  may  determine  belong  to  the  policyholders  on  account 
of  the  reserve  liability  under  the  policies  are  to  be  taken 
over  by  the  reinsurer  after  being  first  liquidated  by  the  in- 
surance commissioner,  and  where,  in  view  of  the  existing 
uncertainty  as  to  the  extent  of  the  original  insurer's  insol- 
vency, the  reinsuring  compajiy,  under  the  terms  of  the 
agreement,  reserves  unto  Itself  a  lien  charged  against  the 
policies  of  insurance  thus  assumed  by  it,  in  an  amount  suffix 
cient  to  equal  the  full  reserve  liability  thereon,  and  where 
the  contract  of  reinsurance  specifically  provides  that  "cash 
loans  and  cash  surrender  values  shall  not  be  available  to 
the  policyholders  of  (the  original  insurer)  for  a  period  of 
one  year  from  the  date  of  this  contract,  nor  thereafter  ex- 
cept to  the  extent  of  the  amounts  turned  over  to  (the  in- 
surer) for  the  credit  of  each  policy,  plus  the  net  additions 
to  reserve  from  premiums  paid  by  the  policyholder  in  cash, 
diminished  by  the  surrender  charge  hereinafter  designated, 
until  said  liens  shall  be  fully  liquidated,"  if  the  insured, 
within  the  period  of  one  year  from  the  date  of  the  contract 
of  reinsurance,  allows  his  policy  to  lapse  on  account  of  the 
non-payment  of  premiums,  the  loan  value  which  had  ac- 
crued imder  the  original  policy  would  not  be  available  for 
the  purpose  of  automatically  extending  the  insurance  as  a 
claim  against  the  reinsuring  company  under  the  terms  of 
the  agreement  thus  entered  Into  by  it. 
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Same — Same — Same — Same : 

The  rule  would  not  be  altered  by  the  fact  that  under  an- 
other provision  of  the  contract  the  reinsurer  had  a^eed 
that  the  amount  of  such  "liens,"  representing  the  reserve 
liability  under  the  policies,  should  be  insured  in  its  own 
company,  and  had  guaranteed  that  the  premiums  for  such 
additional  insurance  should  be  taken  care  of  from  the 
profits  accruing  in  its  management  of  such  reinsured 
contracts.  Without  this  provision,  the  effect  of  the 
reinsuring  contract  would  have  been  the  primary  as- 
sumption by  the  new  company  of  the  face  of  the  original 
policies,  less  the  amount  of  the  reserve  liabilities  repre- 
sented by  the  "liens"  set  up  in  its  favor;  but,  under  the 
obligation  thus  made,  the  reinsuring  company  became  at 
once  liable,  in  accordance  with  the  terms  of  Its  agreement, 
for  the  full  face  value  of  the  original  policy,  without  any 
diminution  to  the  extent  and  in  the  amount  of  the  reserve 
liability  which  had  accrued  under  the  old  policies — tenta- 
tively assumed  to  be  lost  on  account  of  the  Insolvency  of 
the  original  company.  But,  under  the  quoted  terms  of  the 
reinsuring  contract,  the  amount  of  the  reserve  liability  which 
accrued  under  the  old  policies  and  which  might  in  any  event 
actually  be  intact  for  future  delivery  to  the  new  company 
for  the  benefit  of  such  policyholders  was  not  to  be  to  any 
extent  available  to  policyholders  either  as  loan  value  or  as 
cash  surrender  value  for  a  period  of  one  year,  and  could  be 
available  then  only  to  the  extent  of  the  amount  thus  actual- 
ly turned  over  to  it  by  the  insurance  commissioner.  The 
judge  did  not  err  in  sustaining  the  demurrer  to  the  petition. 

[Judgment  for   company   below.     Here  affirmed   In  favor  of 
company.] 

Spratling  v.  International  Life  Ins.  Co.  (Ga.  C.  A.): 

99  Southeastern  Reporter   (May  31,  1919)   162. 

Application — Completion  of  Contract — Delivery  in  Lifetime: 

The  applicant  in  his  application  agreed  as  follows:  "That 
the  insurance  hereby  applied  for  shall  not  take  effect  unless 
the  first  premium  is  paid  and  the  policy  is  delivered  to  and 
received  by  me  during  my  lifetime  and  good  health,  and  that 
unless  otherwise  agreed  in  writing,  the  policy  shall  then  re- 
late back  to  and  take  effect  as  of  the  date  of  this  applica- 
tion." There  was  some  delay  In  perfecting  the  application 
and  issuing  the  policy;  when  the  policy  was  completed,  It 
was  forwarded  to  the  general  agent  of  the  company;  at- 
tached to  the  policy  was  a  statement  which  the  company 
required  to  be  signed  by  the  applicant  before  delivery  as 
follows:  "I  hereby  request,  as  an  amendment  of  my  appli- 
cation, that  any  policy  written  hereon  shall  take  effect  as  of 
the  6th  day  of  September,  1916,  instead  of  the  date  of  Said 
application,  as  provided  therein."  The  general  agent,  upon 
receipt  of  the  papers,  forwarded  them  to  the  local  agent. 
The  applicant  died  before  they  were  received  by  the  local 
agent.  Held,  That  there  was  no  completed  contract  and  no  de- 
livery of  the  policy;  the  company  in  substance  rejected  the 
application  for  the  policy  which  would  relate  back  to  the  date 
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of  the  application,  but  was  willing  to  issue  a  policy  to  take 
effect  as  of  the  date  of  September  6.  This  was  a  material 
change  in  the  policy  which  the  company  had  the  right  to 
make,  and  the  applicant  the  right  to  reject.  When  the  pol- 
icy was  received  by  the  agent  the  applicant  was  dead  and 
the  change  could  not  be  made,  and,  of  course,  the  policy 
was  not  and  could  not  then  be  delivered  during  the  life- 
time of  the  applicant. 

[Judgment  for  plaintiff  below.     Here  reversed   In   favor   of 
company.] 

Long  V.  N.  Y.  Life  Ins.  Company  (Wash.  S.  C): 

180  Pacific  Reporter  (June  2,  1919)  479. 

Policy — Nature  of  Contract — Failure  to  Pay  Premium: 

The  policy  provided:  "The  consideration  for  this  contract 
is  the  advance  payment  in  cash  to  the  company  of  an  annual 
premium  of  $280.85,  for  term  insurance  for  one  year  ending 
on  the  7th  day  of  October,  1916."  It  was  contended  that 
because  of  no  forfeiture  clause  for  the  non-payment  of  the 
annual  premium  when  due,  the  non-payment  of  the  second 
premium  did  not  effect  a  forfeiture.  Held,  That  the  con- 
tract was  not  an  entire,  indivisible  contract  for  life,  but  on 
payment  of  the  first  premium  it  was,  by  express  provisions, 
a  term  policy  for  one  year  and  the  contention  of  plaintiff 
could  therefore  not  be  sustained. 

Same — Payment  of  Premium — Use  of  Coupon: 

Attached  to  the  policy  were  certain  coupons;  the  first  of 
these  coupons  recited  that  it  would  be  accepted  "as  $41.80 
in  part  payment  of  the  second  or  any  subsequent  annual 
premium."  Held,  That  this  coupon  was  not  available  to  the 
insured  except  in  part  payment,  it  could  not  be  used  indi- 
vidually to  extend  the  policy  and  where  repeated  demands 
were  made  upon  the  insured  for  payment  of  the  second  pre- 
mium and  he  defaulted  in  such  payment,  he  was  not  en- 
titled to  any  extended  insurance  by  reason  of  the  coupon. 

[Judgment  for  company  below.     Here  affirmed   In  favor  of 

company.] 
Millar  v.  Western  Union  Life  Ins.  Co.  (Wash.  S.  C.) : 
180  Pacific  Reporter  (June  2,  1919)   488. 

Taxation — Situs  of  Property — Statute: 

Art.  4749  Rev.  Stat.  Tex.  1911,  after  providing  for  the 
deposit  of  securities  of  insurance  companies  with  the  state 
treasurer,  provides:  "For  the  purpose  of  state,  county  and 
municipal  taxes,  the  situs  of  all  personal  property  belong- 
ing to  such  companies  shall  be  at  the  home  office  of  such 
company."  Held.  That  this  provision  of  the  law  was  un- 
constitutional under  Art.  8,  Sec.  11  of  the  Tex.  Const.,  fix- 
ing the  situs  of  personal  property  for  taxation  in  the  county 
where  situated. 

Same — Same — Same: 

Where  securities  of  an  insurance  company  were  deposited 
with  the  state  treasurer,  the  situs  thereof  for  taxation  pur- 
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poses  was  in  the  county  where  deposited,  and  not  in  the 
county  in  which  the  home  oflBce  of  the  company  was  lo- 
cated, and  they  could  not  be  returned  for  taxation  except 
in  the  county  in  which   deposited. 

Same — Payment  of  Taxes   In   Wrong   County — Liability  for 

Further  Tax: 

That  the  defendant  company  paid  taxes  on  personal  prop- 
erty in  the  county  in  which  its  home  oflBce  was  located 
would  not  prevent  an  assessment  in  the  county  in  which  the 
property  was  actually  situated. 

[Judgment  for  company  below.     Here  reversed  against  com- 
pany.] 
City  of  Austin  v.  Great  Southern  L4fe  Ins.  Co.    (Tex. 
C.  C.  A.) : 

211  Southwestern  Reporter  (June  4,  1919)   482. 

Policy — Premium — Paym-ent: 

Where  a  company  received  from  its  agent  the  full  pre- 
mium, less  the  amount  due  the  agent  as  commission,  the 
transaction  operated  as  a  payment  of  the  whole  premium, 
notwithstanding  the  agent  had  taken  from,  the  insured  a  note 
payable  to  himself  for  the  amount  of  the  premium. 

Action  on  Policy — Evidence — Res  Gestae: 

To  prove  suicide  the  company  called  a  physician  as  a 
witness  and  asked  him,  "How  were  you  summoned,  and  state 
what  was  said  to  you  and  how?"  His  answer  was,  "The 
phone  rang  and  the  message  was  *I  want  you  to  come  down 
and  aee  Mrs.  Oliver;  Mr.  Oliver  has  just  killed  himself.'" 
The  answer  to  the  question  was  excluded,  ffeld>^>  That  the 
answer  was  not  admissible  as  a  part  of  the  res  gestae.  The 
declaration  sought  to  be  proved  was  not  of  a  percipient  wit- 
ness to  the  act,  coincident  in  point  of  time  with  the 
principal  fact  and  tending  to  explain  it,  it  was  a  declaration 
of  a  person  necessarily  acting  on  information  obtained  after 
the  happening  of  the  principal  fact. 

[Judgement  for  plaintiff  below.     Here  affirmed  against  com- 
pany.] 

Mich.  Mut.  Life  Ins.  Company  v.  Oliver.  (U.  S.  C.  C.  A., 
5th  Cir.) : 

256  Federal  Reporter  (June  5,  1919)   212. 

Policy — Beneficiary — Change  of  Designation: 

Where  ordinary  life  policies  were  payable  to  a  designated 
beneficiary,  such  beneficiary  had  a  vested  interest  which 
could  not  be  changed  without  his  consent. 

Same— Same — ^Assignment: 

In  policies  payable  to  the  Insured's  estate  he  can  make  an 
assignment  either  oral  or  in  writing. 

Same — Same^Rlghts  of  Creditors: 

The  policies  were  payable  to  a  designated  beneficiary;  some 
time  before  his  death  the  Insured  talked  with  such  bene- 
ficiary and  the  cashier  of  the  bank  In  whose  favor  the  pol- 
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Icies  had  been  assigned  about  changing  the  beneficiary  so 
as  to  make  the  proceeds  payable  to  his  wife;  on  the  advice 
and  suggestion  of  the  cashier  that  it  would  be  better  not  to 
make  ajiy  change  until  after  the  Indebtedness  to  the  bank 
had  been  paid,  nothing  was  done  in  relation  to  changing  the 
beneficiary,  ^eld.  That  the  proceeds  of  the  policies  became, 
upon  the  death  of  the  insured,  the  absolute  property  of  the 
designated  beneficiary  and  he  could  not  make  a  gift  of  the 
proceeds  to  the  insured's  wife  to  the  detriment  of  his  cred- 
itors. 

[Judgment  for  creditor  below.    Here  afllrmed  in  favor  of  the 
creditor.] 

Brown  y.  Farmers  State  Bank  et  al.  (Ind.  App.): 

128  Northeaatern  Reporter  (June  10,  1919)  224. 

Loan  Agreement — Foreclosure— Validity  of  Contract: 

The  provision  of  a  loan  agreement  that  in  event  of  default 
the  pledge  of  the  policy  could  be  foreclosed  by  deducting  the- 
amount  due  on  the  loan  from  the  reserve  on  the  policy  and 
applying  the  balance  to  the  purchase  of  paid  up  insurance, 
was  valid;  it  was  based  upon  a  sufficient  consideration — 
viz.,  the  loan — and  was  not  contrary  to  public  policy. 

Same— Settlement — Estoppel : 

The  provision  of  Sec.  5856  Rev.  Stat.  Mo.  1889,  declaring 
that  no  policy,  was,  after  payment  of  two  annual  premiums, 
to  be  forfeited  or  become  void  by  reason  of  non-payment, 
does  not  preclude  insured  from  making  other  and  different 
terms  of  settlement  under  the  policy  and  consummating  the 
same,  hence  where  the  insured  on  default  in  payment  of  a 
loan  received  the  company's  letter  advising  that  the  loan 
had  been  paid  out  of  the  reserve  on  the  policy  and  that  the 
policy  had  been  endorsed  for  paid  up  insurance,  which  policy 
was  returned  to  him  with  such  endorsement,  and  no  objec- 
tion was  made  for  a  period  of  three  years,  he  would  be 
charged  with  having  waived  the  benefits  of  the  statute. 

[Judgment  for  plaintiffs  below.     Here  reversed  in  favor  of 
compcLny.] 

Cooper  et  al.  v.  New  York  Life  Ins.  Co.  (Mo.  S.  C.) : 

211  Southwestern  Reporter  (June  11,  1919)  648. 

Action  on  Policy — Prima  Facie  Case: 

The  plaintiff  makes  out  a  prima  facie  case  when  she  proves 
the  issuance  of  the  policy,  the  payment  of  the  premiums,  the 
death  of  the  insured,  and  furnishing  of  proofs  of  death,  so 
that  demurrer  at  the  close  of  the  plaintiff's  evidence  waa 
properly  overruled. 

Same— Beneficiary — Insurable  Interest: 

WhUe  one  who  has  no  interest  by  relationship  or  other- 
wise in  the  insured  cannot  take  out  a  policy  on  his  life,  any- 
one has  a  right  voluntarily  to  designate  a  beneficiary  without 
regard  to  relationship  or  insurable  interest 
11 
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Same— Fraudulent  Procurement  of  Policy — Conclusiveneea  of 

verdict: 

It  was  the  contention  of  the  company  that  the  plaintiff  had 
caused  someone  to  be  substituted  for  the  person  named  as 
the  insured  in  the  making  of  the  application;  the  evidence 
was  very  contradictory  on  this  point  as  to  whether  or  not 
the  insured  was  in  ill  health  at  the  time  of  the  making  of 
the  application.  Held,  That  the  finding  of  the  jury  in  favor 
of  the  plaintiff  was  conclusive. 

Same — M  ierepresentation — Evidence  Considered : 

Plaintiff  testified  that  the  answers  made  in  the  proof  of 
death  were  not  her  answers;  that  what  she  said  was  that 
the  insured  had  had  pneumonia  two  years  before  he  died,  in- 
stead of  saying  that  he  had  been  afflicted  with  tuberculosis 
for  such  period  of  time;  other  witnesses  testified  that  they 
saw  no  symptoms  of  tuberculosis  and  that  the  insured  ap- 
peared to  be  healthy.  Held*,  That  this  evidence  was  suffi- 
cient to  overcome  the  statement  contained  in  proof  of  death 
and  was  sufficient  to  make  a  question  for  the  jury  as  to  the 
condition  of  the  health  of  the  insured. 

[Judgment  for  plaintiff  below.     Here  reversed  against  com- 
pany.] 
King  V.  Metropolitan  Life  Ins.  Co.  (St.  Louis  C.  A.  ) : 
211  Southwestern  Reporter  (June  18.  1919)  721. 

Action  on  Policy — Waiver — Plea: 

Where  the  facts  pleaded  were  sufficient  to  show  a  waiver 
of  the  forfeiture  for  non-payment  of  a  premium  note,  the  fact 
that  the  pleading  was  not  so  labeled  was  immaterial. 

Same— 'Non-Payment  of  Premium  Note — Waiver: 

Where  the  company  made  unconditional  demands  for  pay- 
ment of  the  note  after  its  maturity,  it  thereby  waived  for- 
feiture for  non-payment  of  the  note,  even  if  the  policy  and 
the  note,  or  either,  contained  a  provision  for  forfeiture  for 
non-payment. 

Same — Sam^-^Forfeiture: 

The  policy  provided  "if  any  premium,  loan  or  interest  be 
not  paid  when  due,  this  policy  be  void."  Held,  That  thia 
provision  did  not  specify  forfeiture  for  non-payment  of  a  note 
executed  for  a  premium. 

Same — Premium — Payment  by  Note: 

The  taking  of  a  note  for  a  premium  unconditionally  con- 
stitutes a  payment  of  the  premium. 

Policy — Rule  of  Construction: 

If  the  words  of  the  policy  are  susceptible  of  two  construc- 
tions, one  sustaining  a  forfeiture  and  the  other  denying  it, 
that  construction  should  be  adopted  which  shall  deny  the 
forfeiture. 

Same — Illegal  Forfeiture— Tender: 

The  company  having  wrongfully  declared  the  policy  for- 
feited, the  insured  was  relieved  of  making  tender  of  the  sub- 
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sequently  accruing  premiums,  at  least  until  he  was  notified 
by  the  company  that  it  would  accept  the  same. 

[Judgment  for  plaintiff  below.     Here  affirmed  against  com- 
pany.] 

Inter-Southem  Life  Ins.  Company  v.  Duff  et  al.   (Ky. 
C.  A.)  : 

211  Southwestern  Reporter  (June  18.  1919)  7S8. 

Action  on  Policy — Non-Payment  of  Premium  Note— Waiver: 
Where  the  company  retained  a  note  given  for  the  first 
year's  premium  and  after  its  maturity  undertook  to  collect 
the  same,  it  thereby  waived  forfeiture  for  non-payment  of  the 
note. 

Same — Same — Same : 

Where  after  default  in  payment  of  a  note  given  for  the 
first  premium,  the  company  sends  notice  of  the  second  prem- 
ium, such  act  is  to  be  taken  as  an  acluiowledgment  that  com- 
pany considered  the  policy  still  in  force. 

Same — Same — Same : 

An  insurer  must  stand  on  a  provision  for  forfeiture  if  it 
wishes  to  have  the  benefit  of  it,  it  cannot  claim  a  forfeiture 
and  at  the  same  time  insist  upon  the  payment  of  the  prem- 
ium note,  the  assertion  of  a  claim  of  the  note  is  inconsistent 
with  the  claim  that  the  policy  is  forfeited. 

Same — Waiver — Recall : 

If  a  company  elects  to  treat  a  policy  as  a  subsisting  ob- 
ligation, it  cannot  when  subsequent  events  make  it  to  its 
interest  to  do  so,  withdraw  the  election  it  then  made  and 
say  the  policy  was  forfeited. 

[Judgment  for  company  below.     Here  reversed  against  com- 
pany.] 

Ray  V.  Commonwealth  Life  Ins.  Company  (Ky.  C.  A.) : 

211  Southwestern  Reporter  (Jime  18,  1919)  786. 


Action  on  Policy — Suicide— Pleading: 

In  a  suit  on  a  policy  containing  a  suicide  provision,  it  is 
not  necessary  for  the  petition  to  negative  death  by  suicide 
while  sane,  or  to  allege  affirmatively  that  the  insured  came 
to  his  death  while  Insane. 

Same— Same— Same— 'Burden  of  Proof: 

It  was  alleged  that  the  insured  died  either  from  bronchial 
pneumonia  or  from  suicide  while  insane.  Held,  That  the 
effect  of  the  allegation  was  that  if  he  did  die  from  suicide 
he  was  insane;  under  these  circumstances  there  was  no  ad- 
mission of  the  suicide,  and  the  burden  of  proving  suicide  was 
on  the  company. 

[Judflrment  for  plaintiff  below.     Here   reversed   in   favor  of 
company.] 

Security  Life  Ins.  Co.  v.  Duncan's  Adm'r  (Ky.  C.  A.) : 

211  Southwestern  Reporter  (June  18,  1919)  768. 
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Insurance  Proceeds — Rights  of  Insured's  Creditors — Policies 

Containing  Options  Available  to  Insured: 

The  policies  in  question  were  payable  to  the  insured's 
wife;  it  was  contended  that  the  proceeds  were  part  of  the 
insured's  estate,  and  not  the  property  of  such  beneficiary, 
because  of  the  control  reserved  to  the  insured  by  the  options 
and  privileges  contained  in  the  policies  and  that  the  statute 
exempting  insurance  from  claims  of  creditors  would  not  ex- 
empt these  particular  policies  because  of  the  control  re- 
served to  the  insured,  ETeld,  That  the  control  reserved  to 
the  insured  by  the  terms  of  the  policies  was  required  by  the 
policies  to  be  exercised  in  a  prescribed  manner  and  until 
it  was  so  exercised  the  rights  of  the  insured  and  of  the 
beneficiary  were  not  changed  or  altered  in  the  slightest  de- 
gree. 
Wife's  Policy — Statute  Construed: 

Sees.  38  and  39  of  the  N.  J.  Ins.  Act.  exempting  from  claims 
of  creditors  policies  for  the  benefit  of  a  married  woman,  re- 
late to  policies  authorizing  the  change  of  beneficiaries  and 
are  not  limited  in  their  application  to  irrevocable  policies. 
Same— Same — Constitutionality: 

The  title  of  the  act  in  question  is  "An  Act  to  provide  for 
the  regulation  and  incorporation  of  insurance  companies  and 
to  regulate  the  transaction  of  insurance  business  in  this 
state."  Hefld,  That  the  act  was  not  violative  of  the  constitu- 
tional provision  that  every  law  shall  express  but  one  subject 
and  that  shall  be  expressed  in  the  title. 

Same— Same— Place  of  Contract: 

In  a  proceeding  to  subject  insurance  proceeds  to  the 
claims  of  creditors,  that  the  insurance  contracts  may  have 
been  effected  in  another  state  is  immaterial  in  so  far  as  the 
question  of  the  applicability  of  the  law  relating  to  exemption 
of  proceeds  in  favor  of  a  married  woman  is  concerned. 
Same— Premiums  Paid  In  Fraud  of  Creditors: 

Premiums  paid  by  an  insolvent  debtor  are  regarded  as 
voluntary  gifts  and  therefore  conclusively  fraudulent  as  to 
creditors. 

[Decree  in  accordance  with  opinion.] 

G.  P.  Farmer  Coal  &  Supply  Company  et  al.  v.  Albright 
et  al.  (N.  J.  C.  C.)  : 

106  AtlanUc  Reporter  (June  19,  1919)  645. 

Term  Policy — Loan — Rights  of  Administrator: 

Where  the  policy  permitted  the  insured  within  three 
months  after  any  default,  to  accept  its  cash  value  or  term  in- 
surance from  default  for  its  face  value  and  provided  that 
failure  to  repay  a  loan,  with  interest,  should  not  avoid  It, 
unless  the  indebtedness  equaled  or  exceeded  its  loan  value, 
the  administrator  of  the  insured,  who  secured  a  loan  to  full 
cash  value  as  of  date  of  the  next  annual  premium,  and  died 
within  three  months  of  such  date,  without  having  paid  the 
loan  or  the  premium*  could  recover  the  face  value  of  the 
policy,  less  loan  and  unpaid  premium,  where  the  prescribed 
notice  of  avoidance  was  not  given. 
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Poi  icy — Construction : 

An  existing  doubt  as  to  the  construction  of  the  different 
parts  of  a  policy  of  insurance  must  be  resolved  in  favor  of 
the  insured. 

[Jud^rment  for  plaintiff  below.     Here  affirmed  against  Com- 
pany.] 

Carter  v.  Metropolitan  Life  Ins.  Company  (Pa.  S.  C.) : 

107  Atlantic  Reporter  (October  30,  1919)   847. 

Policy — Rule  of  Construction: 

The  courts  have  no  right  to  change  or  modify  a  contract 
of  insurance  made  in  conformity  with  the  requirements  of  a 
statute,  or  engraft  other  conditions  or  limitations  thereon. 

Action  on  Policy — "Surrender  of  this  Policy" — Sufficiency  of 

Complaint: 

The  policy,  in  pursuance  of  Sec.  4622-A  subd.  D  10,  Bums 
Rev.  Stat.  Ind.  1914,  that  **At  any  time  after  two  annual 
premiums  have  been  paid  hereon,  and  within  one  month  after 
default  in  the  payment  of  any  premium,  the  company  will 
within  ninety  days  after  receipt  of  written  request  by  the  in- 
sured, with  a  full  and  valid  surrender  of  this  policy,  and  all 
claims  hereunder,  pay  a  cash  surrender  value  as  indicated 
in  the  table  of  guaranteed  values."  In  the  complaint  it  was 
alleged  "The  plaintiff  in  writing  notified  defendant  that  he  had 
elected  to  pay  no  further  premiums  on  said  policy;  that  he 
wished  and  desired  them  to  pay  him  the  cash  surrender 
value  then  due  on  the  policy;  for  said  defendant  to  send  him 
the  cash  surrender  value  thereon,  and  to  notify  him,  plain- 
tiff, what  to  do  with  said  policy,  and  for  said  defendant  to 
consider  said  policy  canceled."  Held,  That  this  was  not  a 
"full  and  valid  surrender  of  this  policy  and  all  claims  herein" 
as  required  by  contract. 

Same — Same — Consent  of  Beneficiary: 

The  insured  had  no  power  to  cancel  his  policy  by  contract 
with  the  company  unless  the  beneficiary  named  therein 
should  voluntarily  surrender  her  interests  therein  and  per- 
mit the  same  to  be  canceled.  "A  full  and  valid  surrender 
of  this  policy"  as  contained  in  the  provision  relating  to  the 
payment  of  the  cash  value,  obligated  the  insured  to  obtain 
the  beneficiary's  consent  to  the  surrender  of  the  policy. 

Same — ^"Upon  Receipt  of  Written  Request'' — Instruction: 

The  policy  provided  for  payment  of  a  cash  surrender  value 
"upon  receipt  of  written  request"  and  a  valid  surrender  of 
the  policy.  The  insured  testifi/od  that  he  wrote  a  letter  to 
the  company,  making  request  for  cash  surrender  value,  en- 
closed the  letter  in  an  envelope  addressed  to  the  company, 
put  a  two-cent  stamp  on  the  envelope  and  deposited  it  in  the 
mail  box.  The  court  instructed  the  jury  that  this  was  all 
that  the  plaintiff  was  required  to  do  in  order  to  avail  him- 
self of  the  benefit  of  the  clause  in  the  policy;  that  he  was 
not  required  to  show  that  the  company  actually  received  it. 
lETeJd,  That  the  condition  of  the  policy  required  actual  notice 
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in  writing  to  the  company,  while  the  instruction  would  per- 
mit recovery  if  the  notice  were  mailed,  whether  It  in  fact 
was  ever  received.  To  hold  that  the  instruction  was  correct 
would  be  in  effect  to  hold  that  the  courts  have  the  power  to 
alter  and  change  the  contract  as  made  by  the  parties. 
Courts  have  no  such  authority. 

[Judgment   for   plaintlfE  below.     Here  reversed   in   favor  of 
company.] 

Reserve  Loan  Life  Ins.  Co.  v.  Sumner  (Ind.  App.) : 

123  Northeastern  Reporter  (July  1,  1919)  448. 

Action  on  Policy — Knowledge  of  Agent — Pleading: 

The  plaintiff  filed  a  motion  to  make  the  third  paragraph  of 
answer  more  specific  by  stating  whether  or  not  the  persons 
who  took  the  application  and  medical  statements  knew  that 
the  statements  therein  made  were  false,  and  whether  the 
persons  taking  and  sending  these  papers  to  the  company 
were  employes  of  the  company.  Held,  That  there  was  no 
error  in  overruling  this  motion,  these  facts,  if  material,  were 
proper  matter  for  reply. 

Same— Misrepresentation — Perversion  of  Answers  by  Agent 

— Pleading: 

In  a  special  paragraph  of  answer  the  company  set  up  mis- 
representations; in  special  paragraphs  of  reply  the  plaintiff 
alleged  that  the  insured  had  made  truthful  statements  to  the 
agent  and  medical  examiner,  who  represented  that  his  ail- 
ments were  of  slight  consequence  and  who  perverted  the 
answers  in  making  up  the  application  and  then  stated  to  the 
insured  that  the  application  was  properly  filled  out  in  ac- 
cordance with  his  answers;  that  the  insured  relied  upon 
their  stateme\ts  and  signed  the  application  without  reading 
it.  Held,  That  it  was  reversible  error  to  sustain  demurrers 
to  the  special  paragraph  of  reply,  since  matters  alleged  were 
not  provable  under  a  general  denial. 
Same — Same — Same — Estoppel : 

The  insured  may  assume  that  an  agent  in  making  up  an 
application  is  acting  as  such,  and  where  such  agent  inserts 
wrong  answers  in  the  application  his  wrong-doing  is  that  of 
the  company  and  not  that  of  the  insured. 
Policy — Extended    Insurance — Statute: 

The  policy  provided  that  upon  lapse  for  non-payment  of 
premium,  if  neither  of  two  other  options  were  selected  by 
the  insured,  the  company  would,  without  any  action  on  the 
part  of  the  insured,  write  a  non-participating  paid-up  term 
policy  for  the  full  amount  insured,  less  any  indebtedness,  for 
such  term  as  the  cash  surrender  value,  after  deducting  the 
indebtedness,  would  carry  the  modified  amount  at  single  pre- 
mium term  rates  at  3^  percent;  at  the  time  the  policy  lapsed 
there  was  an  indebtedness  on  it  of  $1,185,  which  was  the 
cash  surrender  value  of  the  policy  at  the  time  of  the  lapse. 
Preceding  the  lapse,  and  after  mutuallzation  of  the  company, 
a  dividend  of  $24.90  was  declared  on  the  policy;  the  face  of 
the  policy  was  $15,000.    Sec.  659  Ky.  Stat,  provides  that  upon 
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lapse  of  any  policy  after  payment  of  three  premiums,  "such 
policy  shall  be  binding  upon  the  company  for  the  amount  of 
the  paid-up  insurance,  which,  according  to  the  company's 
published  tables  of  single  premiums,  the  net  value  of  the 
policy  on  such  anniversary,  and  all  dividend  additions  there- 
on, computed  by  the  rule  of  Sec.  116  of  the  Act 
♦  ♦  ♦  ♦  will  purchase.  ♦  ♦  ♦  The  reserve  for  such 
paid-up  insurance  shall  not  be  less  than  two-thirds 
of  the  reserve  of  the  original  policy;  but  any  out- 
standing indebtedness  on  account  of  said  policy  shall  operate 
to  reduce  the  said  paid-up  insurance  in  proportion  to  its 
ratio  to  the  reserve  of  such  paid-up  insurance,  computed  by 
the  rule  of  Sec.  116  of  the  Act."  The  rule  referred  to  is  the 
Actuarjr^s  Table  of  Mortality,  and  four  percent  interest.  It 
was  contended  by  the  company  that  the  trial  court  was  In 
error  in  following  Sec.  659,  in  using  the  full  reserve,  instead 
of  cash  surrender  value,  in  calculating  the  term  of  extended 
insurance,  but  following  the  policy  in  the  use  of  the  net 
rates  and  the  treatment  of  indebtedness;  it  was  urged  that 
either  the  policy  or  the  statutory  method  was  complete  in 
itself,  but  either  should  be  enforced  only  as  a  whole  and 
any  combination  of  the  two  would  work  an  injustice  to  both 
parties.  Held,  That  the  contention  of  the  company  could 
not  be  sustained,  the  court  could  use  a  combination  of  the 
statute  and  the  policy  so  as  to  give  the  contract  that  con- 
struction which  was  most  favorable  to  the  insured. 
Same — Elements  of  Contract — Statutes: 

Statutes  of  the  state,  relating  to  insurance,  in  force  at  the 
time  the  policy  is  issued,  must  be  regarded  as  entering  Into 
and  forming  a  part  of  the  policy  to  the  same  effect  as  if 
embodied  therein. 
Same — Rule  of  Construction: 

Different  provisions  of  a  contract  of  insurance  must  be  so 
construed,  if  it  can  be  reasonably  done,  as  to  give  effect  to 
each,  and  where  two  interpretations,  equally  fair,  may  be 
made  that  which  allows  the  greater  indemnity  will  prevail. 
Same— Same: 

Where  the  terms  render  doubtful  the  meaning  of  a  policy, 
a  construction  must  be  given  which  is  favorable  to  the  party 
insured,  and  where  the  policy  contains  inconsistent  or  con- 
tradictory provisions,  force  must  be  given  to  those  that  sus- 
tain rather  than  those  which  would  forfeit  the  contract,  be- 
cause forfeitures  are  not  favored  by  the  law. 
Same— Same — Statutes : 

Where  a  policy  of  insurance  contains  terms  more  ad- 
vantageous to  the  insured  than  are  required  by  statute,  the 
provisions  of  the  statute  will  be  treated  as  a  minimum  of 
value,  the  policy  and  statute  will  be  construed  together  and 
that  construction  given  which  is  more  favorable  to  the  in- 
sured and  such  as  will  sustain  the  contract. 

[Judgment  for  plaintiff  below.     Here  afllmied  against  com- 
pany.] 

Prudential  Ins.  Company  v.  Ragen  (Tex.  C.  A.) : 

212  Southwestern  Reporter   (July  2,  1919)   123. 
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Action  to  Recover  Premium — Fraud — Estoppel: 

The  plaintiff  sued  to  recover  the  premium  paid,  alleging 
that  the  agent  represented  that  the  premium  would  be 
$270.00  each  year,  whereas  the  policy  called  for  a  premium  of 
$337.10;  the  evidence  shows  that  the  last  named  premium 
was  written  in  plain  figures  in  the  application,  plaintiff 
knew  how  to  read,  he  did  not  discover  the  difference  for 
about  a  year  after  the  policy  was  obtained.  Held,  That  the 
insured  was  chargeable  with  notice  of  the  contents  of  the 
policy  and  after  such  time  was  estopped. 

Same— Same — Same : 

Fraudulent  representations  as  to  the  character  of  a  policy 
must  tal^e  place  at  the  time  of  the  delivery  of  the  policy  in 
order  to  entitle  the  insured  to  set  up  such  fraud;  the  pro- 
ceedings prior  to  such  time  were  merely  a  preliminary  and 
could  not  be  relied  upon  as  grounds  for  recovery  of  the  pre- 
mium paid. 

[Judgment   for  plaintiff  below.     Here   reversed   In  fayor   of 
company.] 

Union  Central  Life  Ins.  Co.  v.  Short  (Tex.  C.  C.  A.): 

212  Southwestern  Reporter  (July  2,  1919)   225. 

Endorsement  of  Policy  for  Extended  Insurance — Contract: 

Upon  lapse  of  the  policy,  which  had  been  pledged  to  the 
company,  an  endorsement  was  made  upon  it  for  extended  in- 
surance in  a  specified  amount  for  a  specified  time,  and  the 
policy  forwarded  to  the  insured;  a  mistake  was  made  in  the 
term  of  extension  and  the  amount  of  insurance,  the  insured 
being  granted  more  than  he  was  entitled  to  under  the  policy. 
Held,  That  the  endorsement  was  not  a  contract,  but  a  mere 
act  of  the  company  in  no  way  participated  in  by  the  insured. 

Same— Reformation — M  istake : 

The  mistalte  made  by  the  company  in  calculating  the  term 
of  extended  insurance  was  not  a  mutual  mistake,  the  in- 
sured not  knowing  that  there  has  been  a  mistake  in  the  com- 
putation. 

Same— Same— 'Negligence: 

The  miscalculation  of  the  term  of  extension  being  due  to 
negligence  of  the  company,  equity  would  not  afford  relief  by 
canceling  the  endorsement  made. 

[Judgment  against  company  below.     Here  affirmed  against 
company.] 

New  York  Life  Ins.  Co.  v.  Kimball  (Vt.  S.  C.) : 

106  AUanUc  Reporter   (July  8,  1919)    676. 

Application — Misrepresentation — Question   for  Jury: 

The  examiner  testified  that  the  insured  had  never  suffered 
from  tuberculosis  and  had  no  spot  or  focus  on  his  lung;  an- 
other physician  introduced  on  behalf  of  the  company,  testi- 
fied to  the  effect  that  insured  did  have  tuberculosis  as  he 
thought,  and  had  a  focus  on  his  lung  that  any  doctor  could 
discover;  the  soliciting  agent  testified  that  the  insured  ap- 
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peared  healthy  and  had  no  signs  of  tuberculosis.  Held^  That 
under  this  evidence  it  was  a  question  for  the  jury  as  to 
whether  or  not  there  had  been  misrepnesentations  in  the  ap- 
plication. 

Action  on  Policy — Fraud — Qood  Character  of  Insured: 

The  jury  in  arriving  at  their  verdict  could  take  into  con- 
sideration the  evidence  of  the  good  character  of  the  assured 
in  determining  the  allegation  of  fraud  and  deceit  which  the 
company  alleged  had  been  practiced  upon  it. 

[Judgment  for  compaiiy  below.     Here  reversed  against  com- 
pany.] 

Wingo  v.  New  York  Life  Ins.  Co.; 
Maxwell  v.  Same  (S.  C.  S.  C): 

99  Southeastern  Reporter  (July  6»  1919)   486. 

Policy — Premium — Credit: 

Credit  for  the  first  premium  due  on  a  policy  may  be  ex- 
tended to  an  insured  and  may  be  shown  by  facts  and  cir- 
cumstances under  which  the  application  for  the  insurance 
and  the  delivery  of  policy  was  carried  out,  and  the  general 
course  of  the  business  as  conducted  by  the  company  through 
its  agent. 

Same — Same — Bills  and  Notes: 

A  note  given  for  premium  does  not  operate  as  a  payment 
in  the  absenoe  of  an  express  agreement  to  that  effect. 

Same — Same — Execution  of  Note — Payment: 

On  April  9  application  was  made,  the  annual  premium  was 
to  be  $85.50,  a  note  was  executed  at  such  time  for  such 
amount  and  payable  to  the  soliciting  agent  six  months  from 
date;  the  policy,  which  provided  for  short  term  insurance  up 
to  September  9,  was  sent  to  the  applicant  and  accepted  by 
him,  along  with  a  paper  in  which  he  agreed  as  follows:     "I 

♦  ♦  ♦  ♦  do  hereby  agree  ♦  ♦  ♦  ♦  that  in  the  event 
I   fail   to   pay   the   annual   premium    amounting   to    $85.50. 

♦  ♦  ♦  ♦  ♦  on  September  9,  1914,  ♦  ♦  ♦  ♦  ♦  that  I 
will  deliver  back  to  said  company  said  policy,  and  that  all 
my  rights  of  whatsoever  character  shall  thereupon  cease." 
The  paper  was  signed  by  the  insured  and  returned.  On  Sep- 
tember 24  the  general  agent  of  the  company  wrote  the  in- 
sured that  the  $85.50  premium  was  due  September  9,  that  the 
same  had  not  been  paid;  and  asking  that  the  matter  be 
given  immediate  attention.  The  insured  died  October  3; 
the  six  month  note  given  the  local  agent  became  due  Oc- 
tober 9.  Held,  That  facts  were  insufficient  to  show  that 
there  was  any  agreement  between  the  local  agent  and  the 
insured  that  the  six  months'  note  was  given  and  accepted  as 
a  payment  of  the  first  premium,  or  that  the  company  extend- 
ed credit  for  the  payment  of  the  premium. 

Same— Same— Payments— Recitals  in  Application: 

That  the  application  recited  that  the  first  premium  of 
$85  50  had  been  paid  ^n  cash  was  of  no  evidentiary  value  on 
the  question  of  payn.-^t  where  concededly  no  such  cash  pay- 
ment had  been  made. 
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Same— Same — Waiver: 

The  letter  of  the  general  agent  to  the  insured,  advising 
that  the  first  premium  was  due  on  the  9th,  and  inquiring 
"Have  you  paid  the  same  as  yet?  If  not,  kindly  give  this 
matter  your  early  attention"  was  not  binding  as  a  declara- 
tion that  the  policy  was  then  in  force,  and  did  not  consti- 
tute a  waiver  of  the  condition  that  the  policy  was  not  to  be 
effective  if  such  premium  was  not  paid  as  specified. 

[Judgment  for  plaintiff  below.    Here  reversed  in  favor  of  the 
company.] 

Wagener  v.  Old  Colony  Life  Ins.  Co.  (Wis.  S.  C.) : 

172  Northwestern  Reporter   (July  4,  1919)   781. 


Policy — Assignment — Fraudulent  Conveyance: 

The  assignments  by  the  insured  to  his  sister  were  not 
made  to  secure  any  debt;  his  sister  testified  that  all  that  was 
said  by  her  brother  to  her  about  the  assignments  was  that 
"he  told  me  that  I  was  to  be  the  beneficiary;"  he  did  not  tell 
her  the  amount  of  the  policies  or  the  names  of  the  companies, 
and  she  did  not  see  them  until  after  his  death;  after  the  as- 
signments were  made  she  signed  a  request  for  loans  on  the 
policies  without  question.  At  the  time  of  the  assignments 
the  insured  was  insolvent.  Held,  That  the  testimony  admits 
of  but  one  conclusion  and  that  is  that  the  assignment  of  the 
policies  was  a  voluntary  act  on  the  part  of  the  insured  for 
the  purpose  of  putting  them  beyond  the  reach  of  his  cred- 
itors. 
Same— Same — Same : 

That  the  policies  had  no  cash  value  at  the  times  of  the 
assignments  did  not  prevent  the  transfer  from  being  fraud- 
ulent as  to  the  creditors.  They  were  valuable  contracts  and 
constituted  property  and  their  transfer  without  considera- 
tion when  Insured  was  in  debt  for  large  amounts,  when  he 
was  insolvent,  must  be  governed  by  the  same  rules  as  the 
transfer  of  other  property. 

[Judgment  in  favor  of  plaintiff  below.    Here  affirmed  in  favor 
of  plaintiff.] 

Gould  V.  Fleitmann  et  al.  (N.  Y.,  App.  Div.) : 

176  New  York  Supplement  (July  7,  1919)  6S1. 

Action  on  Policy — Diacrimination — Pleading: 

That  the  alleged  agreement  upon  the  surrender  of  the 
original  policy  would  have  been  discriminatory,  because  not 
accorded  all  other  policyholders  similarly  situated,  should 
have  been  pleaded  to  be  available. 

Policy — Place  of  Contract: 

The  application  for  the  policy  was  written  and  delivered 
to  the  agent  in  Buffalo  and  mailed  by  the  agent  to  t^e  com- 
pany at  Philadelphia;  the  first  premium  was  paid  at  the 
company's  office  in  Buffalo,  and  the  policy  sent  by  mail. 
Held,  That  under  such  circumstances  the  policy  was  a  New 
York  contract. 
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Same— Discrimination — Evidence  Coneidered : 

The  policy  stated  fully  the  consideration  for  the  twenty 
payment  life  policy  issued  to  the  plaintiff,  and  that  it  was  to 
be  fully  paid  in  ten  years,  upon  the  surrender  of  the  old 
policy  and  the  payment  of  ten  yearly  premiums  of  $72.68. 
Held,  That  there  was  no  violation  of  the  Pennsylvania  law 
prohibiting  discrimination  as  between  insurants  of  the  same 
class. 

8anr>e^ — Same — Sufficiency  of  Defense: 

For  twelve  years  the  insured  paid  $32.16  on  the  original 
policy;  he  surrendered  such  policy  under  an  agreement  that 
defendant  would  give  him  a  twenty  year  policy,  payable  in 
ten  years,  if  he  made  ten  annual  payments  of  $72.68.  Held, 
That  if  there  was  a  discrimination  in  this  transaction  the  de- 
fendant could  not  avail  itself  of  the  discrimination  to  de- 
feat the  claim  of  the  insured  for  cash  surrender  value  named 
in  the  policy. 

[Judgment  for  plaintiff  below,  affirmed  on  appeal  (164  N.  Y. 

Supp.   1110).     Here  affirmed  againat  company.] 
Quast  V.  Fidelity  Mutual  Life  Ins.  Co.  (N.  Y.  C.  A.) : 
128  Northeastern  Keporter  (July  8,  1919)  494. 

« 

Policy^Military  Clause— Public  Policy: 

The  policy  contained  a  military  clause  as  follows:  Death 
while  in  the  service  in  the  army  or  navy  of  the  government 
in  time  of  war  is  not  a  risk  covered  for  any  greater  siun 
than  the  amounts  actually  paid  to  the  company."  Held, 
That  the  clause  was  not  against  public  policy  as  tending  to 
prevent  voluntary  enlistments,  or  to  induce  policyholders  to 
avoid  or  resist  involuntary  enlistments  under  the  draft  laws. 

Same— Death  "While  in  the  Service" — Contract  Construed: 
The  policy  contained  the  clause  above  quoted;  the  insured 
died  while  in  a  military  camp  *ln  the  United  States,  while  in 
the  military  service  of  our  government;  death  resulted  from 
pneumonia.  Held,  That  the  death  was  within  the  exemption 
clause  set  forth  and  there  could  be  no  recovery  in  excess  of 
the  amoimts  paid  in  by  the  insured. 

Same— Military  Clause— Effect  of  Acceptance  of  Premiums: 
There  was  no  waiver  on  account  of  the  acceptance  of  the 
premiums  with  knowledge  of  the  fact  that  the  insured  was 
serving  in  the  army;  it  was  not  a  case  where  acceptance 
of  premiums  with  knowledge  of  a  forfeiture  waived  the  for- 
feiture; the  policy  did  not  provide  for  a  forfeiture,  but  simply 
stipulated  under  what  circumstances  it  would  be  liable  for  the 
full  face  of  the  policy;  the  insured  had  the  right  to  pay  the 
premium  and  continue  the  policy  in  force  while  he  was  in 
the  service,  notwithstanding  the  exemption  from  liability  for 
death  occuring  during  the  period  of  such  service. 

Same— Same— Statements  of  Agent: 

The  statements  of  the  local  agent  of  the  company  as  to 
the  meaning  of  the  military  clause  were  not  binding  upon 
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the  company,  for  it  was  not  within  the  apparent  scope  of  his 
authority. 

[Judgment  for  company  below.     Here  affirmed  in  faror  of 
company.] 

Miller  et  al.  v.  111.  Bankers'  Life  Assn.  (Ark.  S.  C.) : 

212  Southwestern  Reporter  (July  9,  1919)   810. 

Action  on  Policy — Misrepresentations — Admissions  of  Bene- 
ficiary: 
Any  admissions  made  by  the  beneficiary  as  to  the  health 

of  her  husband  and  his  consultation  with  physicians  were 

admissible  against  her. 

Same — Privileged  Communications — Consultation  with   Phy- 
sicians: 

The  statute  prohibiting  physicians  from  testifying  with- 
out the  consent  of  the  patient  would  not  prevent  a  physician 
from  testifying  as  to  the  fact  that  the  insured  had  consulted 
with  him. 

Same — Sam-e — Autopsy : 

A  physician  was  permitted  to  testify  that  he  performed  an 
autopsy  on  the  body  of  the  jnsured  and  found  that  death  was 
due  to  tuberculosis  of  the  spine,  ffeld.  That  this  information 
was  not  privileged;  in  order  to  be  available  the  claim  of 
privilege  must  be  brought  within  the  clear  meaning  and 
spirit  of  the  statute;  such  information  as  was  acquired  at 
the  autopsy  could  not  be  said  to  have  been  acquired  to  en- 
able the  physician  to  prescribe  or  act  for  the  patient. 

Same — Misrepresentations — Burden    of    Proof: 

It  was  not  sufficient  for  the  company  merely  to  prove  that 
the  insured  made  false  answers,  but  it  was  obliged  also  to 
prove  that  the  insured  knew,  or  should  have  known,  that  the 
answers  were  untrue. 

Same — Same — Evidence  Considered: 

Two  witnesses,  agents  of  the  company,  testified  that  in 
their  conversations  with  the  beneficiary  after  the  Insured'a 
death  she  stated  to  them  that  insured,  before  his  death,  de- 
nied that  certain  question  had  been  asked  him,  or  that  be 
had  made  the  answers  which  appear  in  the  application.  Held, 
That  the  evidence  stood  in  the  record  as  a  statement  of  one 
of  the  parties  to  the  policy  agreement;  however  slight  may 
be  its  value  as  testimony  for  the  plaintiff.  It  was,  neverthe- 
less, competent. 

Same — Same^Denial  of  Statements  Made  in  Application: 

Notwithstanding  the  insured's  name  was  signed  to  the  ap- 
plication, the  plaintiff  could  offer  proof  that  he  did  not  make 
answers  to  certain  of  the  questions  contained  in  the  ap- 
plication. 

Same— Same— Statute : 

Compiled  Laws  Utah  1917  Sec.  1145,  provide  that  all 
statements  made  by  the  insured  shall,  in  the  absence  of 
fraud,  be  deemed  representations  and  not  warranties.    Held, 


Digitized  by  VjOOQ IC 


1919.]  LIFE  INSURANCE.  178 

That  under  the  statute  where  a  company  relies  upon  false 
statements  it  must  not  only  allege  that  the  statements  were 
untrue,  but  also  that  the  insured  knew  or  should  have  known 
them  to  be  untrue  at  the  time  he  made  them. 

Same— Same — Question  for  Jury: 

Testimony  to  the  effect  that  the  insured  was  a  strong  and 
able-bodied  man  and  that  the  only  ailment  from  which  he 
had  suffered  was  what  he  supposed  was  rehumatism,  was 
sufficient  to  take  the  case  to  the  Jury  on  the  question  as  to 
whether  or  not  the  insured  knew  or  had  reason  to  know  that 
he  was  afflicted  with  a  disease  tending  to  impair  his  health. 

[Judgment  for  company  below.    Here  rerereed  egalaet  oom- 
peny.] 

Chadwick  v.  Beneficial  Life  Ins.  Co.  (Utah  S.  C.) : 

181  Padflo  Reporter  (July  14,  1919)  44t. 

Agency  Contract — Act  of  Company  Incorporating  on  Differ- 
ent plan — Right  of  Agent  to  Recover  for  Breach  of  Con< 
tract: 

An  assessment  company  by  amending  its  charter,  whereby 
it  changied  from  an  assessment  to  the  level  premium  plan, 
thereby  breached  a  contract  of  agency  under  which  the 
agent  was  to  receive  a  certain  percentage  of  first  assess- 
ments paid  and  renewal  commissions  therieon,  and  the  agent 
was  entitled  to  recover  damages  for  such  breach. 

Same— Mutuality — Evidence  Considered : 

The  contract  bound  the  company  to  give  the  agent  employ- 
ment for  five  years,  and  it  bound  such  agent  to  work  for  the 
company  for  that  period  of  time,  unless  the  contract  was 
sooner  terminated  in  one  of  the  methods  therein  stipulated; 
It  was  not  terminated  in  either  of  such  methods.  Held,  That 
the  contract  was  not  void  for  want  of  mutuality. 

Same— Termination  of  Contract — ^Validlty  of  Provision: 

It  was  contended  that  the  contract  was  unilateral  for  the 
reason  that  the  agent  had  the  right  to  terminate  same  at  his 
option  by  giving  ninety  days'  notice  in  writing  of  his  inten- 
tion so  to  do.  Held,  That  this  did  not  constitute  the  contract 
one  at  will  on  the  part  of  the  agent;  he  was  bound  to  serve 
the  company  for  ninety  days,  after  such  notice;  besides  a 
contract  is  not  void  becausie  it  is  terminable  at  the  option  of 
one  of  the  parties,  if  there  is  a  valid  consideration  for  such 
option. 

Same— Same— Same : 

If  a  contract  be  held  to  be  terminable  at  the  option  of  the 
agent,  the  time  and  money  expended  by  him  in  establishing 
agencies,  the  same  being  in  contemplation  of  the  parties 
when  the  contract  was  made,  constituted  sufficient  consider- 
ation for  such  option. 

Same— Breach  of  Contract — Offer  of  New  Contract: 

That  the  company,  after  changing  from  the  assessment  to 
the  level  premium  plan,  offered  to  employ  the  agent  to  write 
insurance  under  the  level  premium  plan,  was  immaterial 
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only  in  so  far  as  it  might  tend  to  reduce  the  amount  of  re- 
covery by  showing  what  he  could  have  earned  in  other  em- 
ployment during  the  life  of  his  contract  and  after  the  breach 
of  the  same. 
Same— Same— Same : 

The  agent  was  under  no  obligation  to  accept  employment 
to  sell  old  line  policies,  in  the  selling  of  which  he  had  but  a 
limited  experience,  at  least  not  until  he  had  tried  to  ob- 
tain other  employment. 

Same— Same — Agreement  of  Agent  to  Surrender — Question 

for  jury: 

The  company  alleged  that  the  agent  did  in  fact  agree  to 
work  for  it  after  it  changed  its  plan  of  insurance,  under  a 
contract  which  annulled  the  original  contract,  and  that  its 
subsequent  refusal  to  permit  him  to  work  for  it  was  on  ac- 
count of  his  bad  faith  in  going  to  work  for  another  company. 
Held,  That  this  was  an  issue  of  fact  and  the  verdict  of  the 
jury  in  favor  of  agent  was  conclusive. 

Same — Damages — Contemplated  Profits: 

Contemplated  profits  may  be  recovered  as  damages  for 
breach  of  a  contract  of  agency. 

Same — Same — U  ncertainty : 

While  it  is  ti-ue  that  the  amount  that  the  agent  would 
have  earned  under  his  contract  but  for  tte  breach  of  same, 
is  to  some  extent  speculative  and  uncertain,  that  would  not 
prevent  his  recovery;  the  rule  that  damages  that  are  uncer- 
tain and  contingent  cannot  be  recovered  does  not  apply 
where  the  uncertainty  is  as  to  the  amount  of  loss,  but  only 
where  it  is  uncertain  as  to  whether  any  damages  have  re- 
sulted. 

Same— Same — Contemplated    Profits — Calculation : 

In  such  a  case  damages  for  loss  of  profits  must  be  such 
profits  as  appear  from  the  contract  itself  and  not  the  inabil- 
ity by  reason  of  such  failure  to  carry  out  some  collateral  or 
speculative  venture;  furthermore,  the  evidence  must  fur^ 
nish  some  standard  by  which  the  amount  of  profits  which 
would  have  accrued  but  for  the  breach  of  the  contract,  can 
be  estimated  with  some  degree  of  probability. 

Same— Same— Same — Same : 

The  amount  of  insurance  written  by  the  agent  during  each 
of  the  years  which  he  had  served  the  company  was  a  suffi- 
cient basis  upon  which  anticipated  profits  could  be  calcu- 
latted. 

Same — Breach  of  Contract— Damages: 

By  reason  of  the  breach  of  the  contract  the  company  be- 
came liable  to  the  agent  for  all  such  damages  as  reasonably 
resulted  from  such  breach. 

Same— Same — Same : 

Such  profits  as  it  reasonably  appeared  were  lost  to  the 
agent  by  reason  of  the  breach  of  the  contract  were  proper 
elements  of  damage. 
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8am»— 8am»— Same — Renewal  Commiteions: 

Where,  after  the  change  of  plan  from  assessment  to  old 
line  insurance,  the  company  induced  policyholders  to  ex- 
change their  old  policies  for  level  premium  policies,  thereby 
defeating  the  agent's  right  of  renewal  commissions  on  the 
policies  so  surrendered,  the  agent  was  entitled  to  Include 
in  his  action  a  demand  for  damages  based  upon  the  renewal 
commissions  which  otherwise  would  have  inured  to  him. 

8am»—8am»— Same— Same : 

The  court  was  technically  in  error  in  referring  to  the  loss 
of  renewal  commissions  as  "a  debt";  however,  such  a  refer- 
ence could  not  have  influenced  the  Jury  to  the  injury  of  the 
company. 

Same— Same — Verdict: 

The  amount  of  damages  on  account  of  loss  of  renewals 
largely  depended  upon  the  number  of  policies  written  which 
would  have  been  written  during  the  period  of  the  contract; 
the  amount  could  not  have  been  reduced  to  a  certainty.  At- 
torneys for  the  company  figured  that  under  the  evidence  the 
verdict  should  have  been  $2,500,  while  those  for  the  plain- 
tiff figured  that  it  should  have  been  $6,300.  ff^ld,  That  the 
verdict  for  $5,000  was  sufficiently  supported. 

[Judgment  afor  plaintiff  below.     Here  afOrmed  against  com- 
pany.] 

Mchts.  Life  Ins.  Co.  v.  Griswold  (Tex.  C.  C.  A.) : 

212  Southwestern  Reporter  (July  16,  1919)  807. 

Policy — Assignment — Insurable  Interest: 

The  assignment  of  a  policy  of  life  insurance  to  one  with- 
out insurable  interest  is  void. 

Same— Same — Estoppel : 

The  beneficiary  is  not  estopped  from  denying  the  validity 
of  an  assignment  to  one  having  no  insurable  interest;  one 
cannot  estop  himself  to  deny  the  validity  of  a  void  contract. 

Same — Same— Same : 

That  the  beneficiary  subscribed  the  written  assignment  of 
the  policies  cannot  be  urged  as  an  act  constituting  an  estop- 
pel where  he  was  seeking  to  recover  only  the  excess  over 
the  moneys  advanced  by  the  assignee. 

Same— Same — Measure  of  Recovery  by  Assignee: 

The  assignee  is  not  entitled  to  recover  interest  after  the 
time  of  the  rendition  of  judgment  fixing  his  right  as  to 
amounts  advanced,  plus  interest. 

[Judgment  for  beneficiary  below.    Here  modified  and  affirmed 
against  assignee.] 

MiUiken  v.  Haner,  et  al.  (Ky.  C.  A.) : 

212  Southwestern  Reporter   (July  16,  1919)   606. 

Policy — Assignment — Question  for  Jury: 

Possession  of  a  policy  of  life  insurance  is  prima  facie  evi- 
dence that  the  person  holding  it  has  title  to  it  and  is  entitled 
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to  the  proceeds;  and  wben  possession  is  in  a  creditor  it  is  a 
question  for  the  jury  whether  or  not  the  policy  had  been  de- 
livered as  security  for  the  debt. 

Same— Same — ^Time  Consummated: 

A  life  insurance  policy  payable  to  the  legal  representatlvea 
of  the  insured  may  be  transferred  by  mere  delivery,  without 
written  assignment. 

Same— Same — Insurable   Interest: 

If  the  insurance  company  sees  fit  to  pay,  proof  of  interfest 
does  not  diminish  the  rights  of  the  assignee  with  no  insur- 
able interest,  as  against  the  personal  representatives  of  the 
insured. 

[Judgment  for  assignee.] 

Gheromati  v.  Williams  (Erie  Co.  C.  P.) : 

67  Pittsburgh  Legal  Journal  (July  19,  1919)  477. 

Wills — Failure  of  Bequest — Disposal  of  Insurance  Proceeds: 
In  his  will  the  testator  provided  "I  order  that  the  sum  of 
$10,000  be  set  apart  for  my  daughter;  this  sum  can  be  made 
up  from  money  from  my  insurance  policies."  The  policies 
were  payable  directly  to  the  daughter.  'Held,  That  the  tes- 
tator thought  he  was  dealing  with  an  estate  of  $10,000  more 
than  he  actually  had,  which  necessarily  results  in  a  con- 
struction which  destroys  the  substance  of  the  gift  in  con- 
troversy. 

[Decree  against  executrix  below.    Here  reversed  la  favor  oC 
executrix.] 

Pennick's  Executrix  v.  Walker  et  al.  (Va.  S.  C.  A.) : 

99  Southeastern  Reporter  (July  19,  1919)  669. 

Policy — Payment — Liability    of    Company    for    Subsequent 
Fraud: 

The  policy  contained  a  facility  of  payment  clause;  check 
foi*  the  proceeds  was  made  to  Insured's  sister;  she  gave  the 
company  receipt  for  the  check  and  the  check  was  endorsed 
by  her;  the  policy  was  then  surrendered  to  the  company  and 
canceled.  Held,  That  whether  the  endorsement  of  the  check 
was  for  valid  consideration  or  whether  it  was  Induced  by 
misrepresentation  on  the  part  of  another  f»erson  is  imma- 
terial so  far  as  the  insurance  company  is  concerned;  It 
performed  its  part  of  the  contract  when  it  delivered  to  a 
blood  relative  of  the  insured  its  check  for  the  amount  of 
the  policy,  it  then  having  sufficient  funds  in  bank  to  meet 
the  check. 
Same— ^ame — Facility  of  Payment  Clause: 

While  such  a  policy  before  payment  constituted,  poten- 
tially, an  asset  of  the  estate  of  the  insured,  It  ceased  to  be 
such  when  the  proceeds  were  paid  to  the  insured's  sister; 
under  the  facility  of  payment  clause  that  was  a  good  pay- 
ment in  accordance  with  the  contract. 
[Judgment  against  executrix.] 
In  re.  O'Kanes  Estate  (N.  T.  Sur.  Ct.) : 

176  New  York  Supplement  (July  21,  1919)   884. 
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Policy — Rule  of  Construction: 

While  the  terms  of  an  insurance  policy,  framed  as  they 
are  by  the  insurer,  are  to  be  construed,  if  ambiguous,  most 
strongly  against  it,  yet  even  ambiguous  provisions  are  to 
be  interpreted  with  regard  to  the  evident  purposes  of  the 
parties  and  the  nature  of  the  general  undertaking  of  the 
company  towards  its  policyholders,  and  that,  too,  whether 
the  insurer  be  a  mutual  or  a  stock  company. 

Same— Discrimination — Construction  of  Contract: 

An  insurance  company,  like  an  individual,  may  disregard 
the  fundamental  elements  of  legitimate  business  and  by  con- 
tract agree  to  give  his  policyholders,  or  some  of  them,  privi- 
leges which,  given  to  all,  would  inevitably  result  in  time 
in  insolvency,  and  if  the  contract  clearly  so  provided,  the 
folly  of  it  would  be  no  defense  to  its  enforcement. 

Same — ^^Surrander  Value" — Construction : 

The  policy  provided,  "Any  indebtedness  on  account  of  this 
policy  outstanding  at  the  time  of  settlement  ♦  ♦  ♦  ♦  will 
correspondingly  reduce  the  surrender  value  speclAed  in  the 
above  table."  ReM,  That  the  "surrender  value"  as  used  In 
this  clause  had  reference  to  each  of  the  several  options 
available  to  the  insured  upon  lapse,  including  the  option 
of  extended  insurance,  so  that  loans  made  to  the  insured  in 
partial  reductions  of  premiums  werie  to  be  deducted  in  com- 
puting the  period  of  extended  insurance. 

Same— "Indebtedness" — Premium   Loans: 

The  loans  made  in  partial  reduction  of  the  several  prem- 
iums constituted  "an  indebtedness  on  account  of  this  policy"; 
there  was  no  Justification  for  limiting  the  application  of  this 
phrase  to  loans  specified  in  the  table  of  guaranteed  values. 

[Judgment  for  plaintiffs  below.     Here  reversed  in  favor  of 
company.] 

Federal  Life  Ins.  Co.  v.  Kemp  et  al.  (U.  S.  C.  C.  A.,  7th 
Cir.): 

257  Federal  Reporter   (July   24.  1919)    265. 

Policy — Rule  of  Construction: 

Contracts  of  insurance  are  liberally  construed  in  favor  i 
the  assured;  if  doubtful  such  contracts  are  construed  againfirt 
the  insurer. 

Same — Same: 

Where  the  language  is  unambiguous  and  there  is  but  one 
reasonable  construction  of  the  contract,  the  court  will  ex- 
pound it  as  made. 

Same— Completion  of  Contract: 

A  contract  of  insurance  is  not  complete  until  the  minds 
of  the  parties  have  met  and  they  arrive  at  an  understanding 
of  the  terms  of  the  agreement,  and  the  risk  does  not  attach 
until  the  conditions  precedent  have  been  fulfilled. 
Same— Same: 

An  application  is  a  mere  proposal  on  the  part  of  the  appli- 
cant;   when  the  company  signifies  acceptance  of  the  appli- 
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cation  the  minds  of  the  parties  meet,  and  the  contract  is 
made,  but  the  acceptance  must  be  signified  by  some  act  or 
acts  agreed  upon  by  the  parties,  from  which  the  law  raises 
the  presumption  of  acceptance. 

Parol  Contract— Validity: 

The  common  law  makes  no  requisition  that  contracts  of 
insurance  be  in  writing,  or  that  the  whole  contract  of  insur- 
ance be  embraced  in  a  policy,  plainly  expressing  its  terms. 
In  the  absence  of  statutory  provision  forbidding  parol  con- 
tracts to  insure  memoranda  contracts  or  binding  receipts 
are  sufficient. 

Policy — Contract — Statute — Binding  Receipt: 

Sec.  4579  Ala.  Code,  1907,  provides  "No  life  nor  any  other 
insurance  company,  nor  any  agent  thereof,  shall  make  any 
contract  of  insurance,  or  agreement  as  to  policy  contract 
thereof,  except  which  is  plainly  expressed  in  the  policy  is- 
sued thereon."  Held,  That  recovery  may  not  be  had  under 
the  code  on  a  policy  sought  to  be  shown  only  by  a  bindhig 
receipt,  not  made  a  part  of  the  application  and  expressing 
different  conditions  precedent  to  those  in  the  application. 

Same— Premium — Waiver: 

The  taking  of  a  note  by  an  agent  with  authority  waives 
actual  payment  of  the  first  premium  until  the  note  becomes 
due  according  to  the  contract  provisions;  a  default  in  pay- 
ment of  the  note  at  maturity  renders  the  insurance  uncol- 
lectible. 
Same — Delivery  In  Lifetime  of  Applicant — Waiver: 

That  the  prepayment  of  the  first  premium  was  waived  did 
not  affect  a  waiver  of  the  condition  of  the  policy  and  appli- 
cation that  the  contract  should  not  become  effective  unless 
delivered  in  the  lifetime  of  the  applicant. 

Action  on  Policy — Pleading — Departure: 

The  action  was  upon  a  policy  in  code  form;  the  pleading 
set  up  the  agreement  that  the  policy  should  not  become 
efTective  until  delivered  hi  the  lifetime  of  the  applicant,  the 
terms  of  which  were  different  from  those  of  the  application. 
Held,  That  the  reply  was  a  departure  from  the  complaint. 

[Judgrment  for  plaintiff  below.     Here  reversed   in  favor  of 
company.] 

Cherokee  Life  Ins.  Co.  v.  Brannum  (Ala.  S.  C.) : 

82  Southern  Reporter   (July  26,  1919)   176. 

Loan  Agreement — Usury — Facta  Considered: 

The  plaintiff  alleged  that  the  agreement,  under  which  the 
insured  obtained  a  loan  on  his  policy,  was  such  that  "it  was 
possible  for  a  contingency  to  arise  whereby  more  than  the 
lawful  interest  allowed  under  the  laws  of  the  state  of  New 
York  could  have  been  exacted  by  the  company  of  the  insured, 
and  hence  the  said  loan  agreement  was  and  is  void  and 
usurious."  Held,  That  the  possibility  that  the  contract  might 
be  cloak  for  usury  by  no  means  establishes  the  fact  that  It 
was  usurious;  there  must  have  been  an  intention  at  the 
time  to  contract  for  and  to  take  usurious  interest. 


Digitized  by  VjOOQ IC 


1«19.]  LIFE  INSURANCE.  179 

Same— Same— Same : 

It  appearing  on  the  face  of  the  loan  agreement  that  the 
Insured  had  the  right,  and  at  any  time  within  the  life  of  his 
policy,  to  discharge  the  loan  and  redeem  the  policy  upon 
repayment  of  the  loan  and  interest  at  the  rate  of  five  per- 
cent, the  loan  agreement  was  not  usurious. 

Policy — Lapse— Extended  Insurance: 

Upon  the  lapse  of  the  policy,  the  only  rights  of  the  in- 
sured were  to  have  the  reserve  applied  to  the  payment  of 
his  indebtedness  to  the  company  and  the  balance  thereof 
used  for  the  purchase  of  extended  insurance,  as  provided  by 
the  policy. 

[Decree  for  company  below.    Here  affirmed  in  favor  of  com- 
pany.] 

Scheuer,  Wise  &  Co.  v.  N.  Y.  Life  Ins.  Co.  (Ala.  S.  C.) : 

82  Southern  Reporter  (July  36,  1919)  157. 

Policy — Reinstatement — Satisfactory     Evidence     of     Insura- 
bility: 

After  lapse  of  policy  the  company  agreed  to  reinstate  the 
policy  and  waive  the  lapse,  if  insured  should  make  applica- 
tion for  restoration  and  pay  the  premium  and  take  an  exami- 
nation before  a  medical  examiner;  provided  further,  that  he 
should  furnish  satisfactory  evidence  of  his  insurability.  In- 
sured did  make  application  to  be  reinstated  and  submitted  to 
medical  examination  and  the  examiner  reported  him  to  be  in 
splendid  health.  Held,  That  there  was  a  sufficient  satisfac- 
tion of  the  conditions  upon  which  the  waiver  was  dependent; 
it  was  no  answer  to  say  that  his  condition  was  not  satisfac- 
tory to  the  company;  the  agreement  did  not  contemplate  the 
exercise  of  the  company's  taste,  or  fancy,  or  caprice. 

Same — Limitation  of  Action — Statute  Construed: 

The  company  pleaded  Sec.  92,  N.  Y.  Insurance  Laws,  pro- 
viding, "No  action  shall  be  maintained  to  recover  under  a 
forfeited  policy  unless  the  same  is  instituted  within  two  years 
from  the  day  upon  which  default  was  made  in  paying  the 
premium."  Held,  That  the  statute  did  not  apply  to  any  case 
such  as  above  set  forth.  "A  forfeited  policy*'  within  the 
meaning  of  statute  is  one  rightfully  forfeited;  a  forfeiture 
asserted  without  right  leaves  the  policy  intact;  this  policy 
was  forfeited  once,  but  the  forfeiture  was  waived,  the  subse- 
quent repudiation  of  the  waiver  did  not  work  a  forfeiture 
anew. 

[Judgment  for  plaintiff  below  reversed  on  appeal   (165  N.  Y. 
Supp.  500).     Here  reversed  airainst  company.] 

Thompson  v.  Postal  Life  Ins.  Co.  et  al.  (N.  Y.  C.  A.) : 

123  Northeastern  Reporter   (July  29,  1919)   760. 

Policy — Delivery  While  in  Good  Health — Completion  of  Con- 
tract: 

Where  the  policy  provided  that  it  should  not  take  effect 
until  delivered  during  the  lifetime  and  good  health  of  the 
insured,  and  the  evidence  showed  that  the  annlicant  was  not 
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in  good  health  at  the  time  of  the  delivery  of  the  policy,  but 
was  then  suffering  from  a  tumor  of  the  brain  from  which  he 
died  a  few  days  afterwards,  there  could  be  no  recovery. 

Sam  e— Sa  m  e— Statu  te : 

The  condition  of  the  policy  that  it  should  not  take  effect 
unless  it  was  delivered  and  received  by  the  insured  in  his 
lifetime  and  good  health  was  not  a  warranty  or  statement 
within  the  meaning  of  Sees.  6059-34  and  6059-184,  providing 
that  no  misrepresentation  or  warranty  made  in  the  negotia- 
tion of  the  contract  of  insurance  shall  be  deemed  material 
or  prevent  the  policy  from  attaching,  unless  the  same  were 
made  with  intent  to  deceive. 

Same— Same— Burden  of  Proof: 

When  a  policy  has  been  delivered  and  the  first  premitmi 
paid,  the  burden  of  proof  is  upon  the  company  to  show  that 
the  policy  was  delivered  while  the  insured  was  not  in  good 
health. 

[Judgment  for   plaintiff   below.     Here   reversed   in   favor  of 
compemy.] 

Logan  V.  New  York  Life  Ins.  Company  (Wash.  S.  C) : 

181  Pacific  Reporter   (July  28,  1919)   906. 

Policy — Issuance  of  Duplicate — Effect: 

The  fact,  that  on  account  of  the  mutilation  of  the  original 
policy,  a  duplicate  was  issued  was  immaterial;  this  was  not 
the  issuance  of  a  new  policy  and  the  transaction  should  be 
adjudged  as  if  the  new  policy  had  not  been  issued. 

Same— Reinstatement — Fraud : 

After  the  lapse  of  a  policy  on  account  of  failure  to  pay 
premiums,  no  contract  between  the  parties  existed;  they, 
however,  had  the  right  to  make  a  contract  by  which  the 
company  would  waive  the  forfeiture  and  reinstate  the  policy; 
when  thus  reinstated,  the  policy  as  originally  issued  became 
as  effective  as  if  no  forfeiture  had  been  declared,  unless  the 
contract  for  reinstatement  itself  was  tainted  with  such  fraud 
as  would  justify  the  company  in  repudiating  it. 

Same — Same— Incontestable  Clause: 

Under  the  incontestable  clause  the  company  was  precluded 
from  any  defense  which  it  otherwise  might  have  had,,  based 
on  any  breach  of  warranty  or  condition  on  the  part  of  the 
insured  contained  in  the  original  application  or  policy.  It, 
however,  had  the  right  to  assert  that  the  reinstatement  was 
induced  by  false  representations  or  warranties,  and  thus  de- 
feat liability  on  the  policy. 

Same — Same— New   Contract: 

The  reinstatement  of  a  policy  was  not  a  new  contract  but 
a  waiver  of  the  forfeiture,  thus  restoring  the  policy  and 
making  it  as  effective  as  if  no  forfeiture  had  occurred,  but 
reserving  to  the  company  the  right  to  avoid  the  effect  of 
reinstatement  by  showing  it  was  obtained  through  fraud. 
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Same— Same — Defentee  Available: 

Whefre  the  company,  after  the  policy  became  incontestable, 
reinstated  it  after  lapse,  it  could  not  contest  it  by  reason  of 
ansrthing  connected  with  its  original  issuance,  or  any  act  of 
the  insured  up  to  the  time  of  lapse. 

Same— Same — Incontestable  Clause: 

It  was  found  that  the  statement  in  the  application  for 
reinstatement  that  the  insured  had  not,  since  the  issuance  of 
the  original  policy,  applied  for  insurance  in  any  other  com- 
pany, which  had  been  refused,  was  untrue  and  was  material. 
Held,  That  the  incontestable  clause  did  not  preclude  the  com- 
pany from  setting  up  this  defense  in  avoidance  of  its  lia- 
biUty. 
Same— Same-— Statute : 

Art.  4953  R.  S.  Tex.  provides  "Every  policy  of  insurance 
issued  or  delivered  within  this  state,  on  or  after  the  first  day 
of  January,  1910,  ♦  ♦  ♦  ♦  ♦  shall  contain  the  entire 
contract  between  the  parties."  The  policy  in  question  was 
issued  before  January,  1910,  the  application  for  reinstate- 
ment was  made  subsequent  ^to  such  time.  Hdld>,  That  the 
statute  did  not  apply  so  as  to  deny  to  the  company  the 
right  to  defend  upon  the  ground  of  fraud  in  the  application 
for  reinstatement. 
Same— Same — Fraud : 

Where  a  reinstatement  is  secured  by  fraudulent  repre- 
sentations, such  representations  may  furnish  ground  for 
avoiding  the  policy  even  though  orally  made. 

Same— Negotiability — Righte  of  Assignee: 

An  insurance  policy  is  not  a  negotiable  instrument;  the 
assignee  or  beneficiary,  whether  before  or  after  the  occur- 
rence of  the  event  insured  against,  is  in  no  better  attitude 
than  the  insurer;  they  take  subject  to  all  defenses  which 
would  have  been  available  had  no  assignment  been  made. 

Same— Assignment — New  Contract: 

The  rule  that  where  property  is  conveyed  and  the  policy 
insuring  it  is  assigned,  a  new  contrcat  is  consummated  with 
the  assignee,  does  not  apply  where  a  policy  of  life  insur- 
ance is  assigned  to  one  to  secure  payment  of  a  debt. 

Same— Same— Estoppel : 

Where  the  undisputed  evidence  showed  that  the  company 
was  ignorant  of  the  fraud  practiced  upon  it  to  obtain  rein- 
statement of  the  policy,  and  remained  in  ignorance  thereof 
until  after  the  death  of  the  insured,  and  it  at  once  upon  the 
discovery  of  the  fraud  gave  notice  that  it  would  not  be 
bound,  it  was  not  estopped  from  denying  liability  to  an  as- 
signee who  became  such  at  about  the  time  of  the  reinstate- 
ment. 

[Judgment  for  plaintiffs  below  affirmed  on  appeal  (175  S.  W. 
757).     Here  reversed  In  favor  of  company.] 

State  Mutual  Life  Ins.  Company  v.  Rosenberry  et  al. 
(Tex.  C.  A.) : 

213  Southwestern  Reporter    (July  80,  1919)    45. 
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Suit  to  Recover  Commission — Right  to  Transact  Business  in 
the  8Ute: 

An  agent  cannot  recover  of  a  foreign  company  the  com- 
mission on  a  policy  of  insurance,  application  for  which  he 
obtained  before  he  had  been  authorized  by  the  insurance 
commissioner  to  transact  business  for  such  company  in  the 
state. 

[Judgment  for  company  below.     Here  affirmed  in   favor  of 
company.] 

Reilly  v.  Prudential  Ins.  Company  (Pa.  S.  C) : 

107  AtlanUc  Reporter  (July  81,  1919)   228. 

Premium — Payment  by  Note — Fraud: 

To  be  entitled  to  relief  in  a  suit  on  a  note  for  insurance 
premium  where  fraud  is  pleaded,  the  defendant  must  estab- 
lish that  plaintiff  made  the  representations  charged  to  have 
been  made  by  him  substantially  as  charged  in  the  answer, 
that  he  made  them  to  deceive  the  defendant,  that  they  were 
untrue,  that  he  knew  them  to  be  untrue,  and  that  the  defend- 
ant relied  upon  them  in  giving  his  note. 

Same— Same— Same— Pleading: 

In  pleading  fraud  it  is  insufficient  to  allege  fraud  in  gen> 
eral  terms,  and,  whether  in  petition  or  answer,  the  things 
constituting  the  fraud  relied  upon  must  be  substantially  set 
out  in  the  pleading. 

Same— Same — Same— Matters  of  Opinion: 

Certain  of  the  defendant's  charges  of  fraud  held  clearly 
matters  of  opinion  and  not  a  basis  for  actionable  fraud. 

[Judgment  for  defendant  below.     Here  reversed  in  favor  of 
airent] 

Lynch  v.  Kerslake  (la.  S.  C.) : 

173  Northwestern  Reporter  (August  1,  1919)  147. 

Action  on  Policy — Forfeiture: 

Where  the  insured,  in  March,  1916,  sent  a  check  for  his 
premium  due  in  March,  1915,  and  the  insurer  wrote  a  letter 
to  the  effect  that  before  it  would  consider  restoration  of  the 
policy  it  would  be  necessary  for  insured  to  furnish  a  certifi- 
cate of  good  health,  and  subsequently  the  insurer  cashed 
the  check  and  failed  to  send  notice  of  default  of  the  premium 
due  in  March,  1916,  as  required  by  Insurance  Law,  Art.  92, 
it  was  ffeld.  That  the  default  in  payment  of  the  premium 
due  in  March,  1915,  was  waived,  and  upon  the  death  of  the 
Insured  in  May,  1916,  previous  to  notice  of  default  for  that 
year,  the  policy  must  be  considered  to  have  been  in  force  at 
the  time  of  the  death  of  the  insured. 

[Judgment  in  favor  of  society  below.     Here  reversed  against 
society.] 

Qould  v.  Equitable  Life  &  Assurance  Society  of  U.  S. 
(N.  Y.  S.  C): 

177  New  York  Supplement  (Aug.  18,  1919)  165. 
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Action  on  Policy — Death  of  Husband  and  Wife— Sufficiency 
of  Evidence: 

The  policy  provided  for  payment  to  the  wife,  upon  the 
death  of  the  husband,  if  the  wife  should  be  living;  other- 
wise, to  the  representatives  of  the  husband.  Both  the  hus- 
band and  wife  met  death  by  capsizing  of  a  boat  in  a  cyclone. 
In  an  action  on  the  policy,  brought  by  the  husband's  admin- 
istrator, it  was  Held,  That  the  evidence  was  sufficient  to 
show  that  the  wife  survived  her  husband. 

[Judgment  against  company  below.     Here  affirmed.] 
Warren  v.  Aetna  Life  Ins.  Company  of  Hartford,  Conn., 
et  al.  (St  Louis  C.  A.) : 

218   Southwestern  Reporter   (August  20,   1919)    627. 

Action  on  Policy — Health  of  Insured — Question  for  Jury: 

In  an  action  on  a  life  insurance  policy  the  widow  of  the 
deceased  testified  that  her  husband  "was  not  sick"  before 
the  date  of  the  policy,  that  he  '*never  had  any  trouble  for 
five  years,  as  far  as  she  knew,  except  to  get  a  cold."  Held, 
Such  testimony  insufficient  to  raise  a  question  for  the  Jury 
in  contradiction  to  testimony  of  the  attending  physician 
that  he  had  at  such  time  treated  deceased  for  chronic  bron- 
chitis and  that  he  was  affiicted  with  that  disease. 

[Judgment  for  plaintiff  below.     Here  reversed   In  favor  of 
company.] 

McAuliffe  V.  Metropolitan  Life  Ins.  Company  (Ct.  of  Err. 
&  App.,  N.  J.) : 

107   Atlantic  Reporter    (August  21,   1919)    258. 

Policy — Assignment — Enforcement: 

Where  the  decedent  assigned  his  life  policy  as  collateral 
security  for  payment  of  his  note  endorsed  by  the  assignee, 
and  also  for  repayment  of  premiums  advanced  by  the  as- 
signee, such  assignment  is  enforceable  in  equity  against 
decedent's  estate,  although  executed  in  the  lifetime  of  the 
decedent. 

[Judgment  in  accordance  with  opinion.] 
Sloan  V.  Breeden  et  al.  (Mass.  S.  C.) : 

124  Northeastern  Reporter  (August  26,  1919)  SI. 

Life  Insurance— Policy — Acceptance: 

The  plaintiff  insurance  company  had  been  competing  with 
other  companies  to  write  policies  on  the  lives  both  of  de- 
fendant and  his  wife.  Such  company  tendered  the  policy  on 
the  life  of  the  defendant's  wife,  but  the  court  held  that  the 
same  was  not  accepted  unconditionally,  the  company  never 
having  understood  it  as  accepted  or  acceptable,  except  on 
a  condition  prescribed  by  the  defendant,  and  which  condition 
could  not  be  met. 

Same— Same— Premium — Recital  of  Policy: 

Where  there  was  a  reference  in  the  policy  of  the  applica- 
tion of  the  defendant's  wife,  a  payment  of  the  first  premium 
was  required  during  the  applicant's  good  health,  and  such 
premium  was  not  paid  while  the  wife  was  in  good  healthy 
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the  policy,  provisionally  delivered,  was  not  effective,  although 
its  statement  of  consideration  as  a  payment  of  premium 
"in  adyance." 

[Judgment  for  defendant  below.     Here  reversed  in  faver  ot 

company.] 
Missouri  State  Life  Ins.  Co.  v.  Salisbury  (Mo.  S.  C): 
213  Southwestern  Reporter  (Auffuat  27,  1919)  786. 

Life  insurance — Payment  of  Premium: 

Where  the  insui'ed  gave  his  note  in  payment  for  the  first 
annual  premium  on  a  life  policy,  policy  took  effect  and 
remained  in  force  until  the  note  became  due  and  default  in 
payment  was  made. 

Same— Same: 

A  life  policy  may  provide  that  the  policy  shall  be  void 
upon  non-payment  of  a  premium  note,  or  that  it  may  be 
suspended  during  the  default  in  payment,  or  that  the  in- 
surer shall  not  be  liable  for  loss  occurring  after  default  of 
payment  and  before  reinstatement. 

Same— -Same: 

Acceptance  by  the  insurer  of  a  part  pajonent  on  a  note 
covering  the  first  annual  premium,  such  part  payment  being 
no  more  than  the  amount  of  the  premium  already  earned, 
did  not  amount  to  a  waiver  of  the  right  of  the  insurer  to 
assert  that  the  policy  had  been  forfeited  for  non-payment  of 
the  premium. 

Same— Contract — Payment: 

The  Insurance  agent  accepted  a  note  for  the  first  annual 
premium  and  settled  with  the  company  for  the  amount  in 
excess  of  that  which  be  was  entitled  to  retain  as  a  com- 
mission, ffeldi  That  although  the  insured  defaulted  by  pay- 
ing only  a  portion  of  the  amount  due  on  the  note,  the  policy 
remained  in  force  during  the  first  year  and  recovery  could 
be  had  upon  the  death  of  the  insured  within  that  period. 

Same— Miiitary  Service — Construction: 

The  insured  is  deemed  to  have  entered  "military  service" 
when  he  has  passed  the  required  examination,  taken  oath, 
been  enrolled  and  has  submitted  himself  to  the  order  of  the 
military  authorities. 

Same— Same: 

Where  a  life  policy  provides  that  the  insurer's  liability 
shall  be  limited  to  the  return  of  the  premiums  in  case  the 
insured  shall  meet  death  while  engaged  in  military  or  naval 
service,  etc.,  in  the  event  of  the  insured's  death  while  in 
the  military  service,  the  burden  was  upon  the  insurer  to 
prove  that  said  death  occurred  while  the  insured  was  so 
engaged,  and  that  the  death  resulted  from  or  was  caused 
by  such  military  service. 

Action  on  Policy — Defenses — "Line  of  Duty": 

Where  the  insured  met  death  by  accidental  gun  shot 
wounds  at  the  hands  of  a  fellow  soldier,  he  died  in  line  of 
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duty,  which  means  that  at  the  time  of  his  death  he  was 
not  violating  any  military  law. 

[Judgment  for  plaintiff  below.     Here  affirmed  against  oom- 
Malone  et  aL  ▼.  State  Life  Ins.  Company  (Springfield 
2U  Southwestern  Reporter  (August  27,  1911)  877. 

Action    on    Policy— Tubarcuioais— Falsa    Representations- 
Question  fbr  Jury: 

The  insured  died  of  pulmonary  tuberculosis.  In  an  action 
on  the  policy  of  life  insurance  there  was  an  abundance  of 
evidence  showing  that  the  insured  was  afflicted  with  tuber- 
culosis at  the  tkne  the  policy  was  issued,  and  his  statements 
in  his  application  relating  to  this  disease  were  false;  there 
was  also  contradictory  evidence  and  evidence  rebutUng 
JTeld,  That  the  entire  matter  was  for  the  Jury. 

Same— Evidence— Practice: 

In  an  action  on  a  life  insurance  policy  where  the  defense 
was  made  on  a  ground  of  false  representations  by  the  in- 
sured regarding  tuberculosis,  and  where  a  witness  was  per- 
mitted to  testify  from  records  of  the  city  health  department 
relating  to  the  insured  and  this  disease,  it  was  iHleld,  That 
the  refusal  to  admit  in  evidence  such  health  department 
records  was  not  reversible  error. 

Poiicy— Beneficiary— "Facility  of  Payment"  Clause: 

The  policy  provided  for  payment  to  the  executors  or  ad- 
ministrators of  the  hisured  at  his  death,  and  also  contained 
a  "Facility  of  Payment"  clause  which  permitted  the  insurer 
to  pay  any  jeJatlve  or  person  appearing  to  the  insurer  to 
be  equitably  entitled  thereto  by  reason  of  expense  Incurred 
on  behalf  of  the  insured.  In  addition  on  the  policy  by  a 
sister  of  the  Insured  who  had  paid  the  premiums  on  the 
policy,  and  who  had  contributed  to  funeral  expenses,  it  was 
held  that  it  was  optional  with  the  insurer  as  to  which  party 
it  would  pay  the  benefit  under  the  Insurance  and  that  the 
sister  of  the  insured  could  not  maintain  an  action  on  the 
policy. 

Action    on    Policy — Proof    of    Death    Blanks — Acceptance- 
Waiver  of  Defense: 

The  Insurer  furnished  proof  of  death  blanks  to  the  sister 
of  the  Insured,  who  had  paid  the  premiums  but  who  was  not 
a  beneficiary,  the  Insurer  permitted  her  to  make  out  and 
file  proofs  of  death.  By  such  action  the  insurer  did  not  waive 
its  right  to  the  defense  that  the  Insured  was  afflicted  with 
tuberculosis  at  the  time  the  policy  was  issued,  and  that  in 
his  application  for  Insurance  he  had  made  false  representa- 
tions regarding  that  disease. 

[Judgment  for  plaintiff  below.     Here  reversed  in  favor  of 
company.] 

Manning  v.  Prudential  Ins.  Company  (St.  Louis  C.  A.): 

213  Southwestern  Reporter  (August  27,  1919)  897. 


Digitized  by  VjOOQ IC 


186  DIGEST  OF  INSURANCE  CASES. 

Pol  icy — ^"1  n8trument" — Statute : 

A  life  insurance  policy  is  not  an  "instrument"  within  the 
meaning  of  Rev.  Stat  1909,  Arts.  7413-7414,  providing  that 
the  instrument  or  an  a£9davit  showing  its  loss  and  setting 
forth  its  substance  must  be  filed  with  the  Justice  6f  the 
peace. 

Action   on   Policy — Notice  of  Claim  and   Proof  of  Death — 

Accident  Insurance: 

In  an  action  on  a  life  insurance  policy  where  the  plaintiff's 
right  to  recovery  was  based  upon  Rev.  Stat.  1909,  Articles 
6946-6948,  as  to  extended  insurance,  the  failure  to  give  proper 
notice  of  claim  and  make  the  required  proof  of  death  within 
ninety  days  as  provided  in  Sec.  6948  bars  plaintiff's  right 
to  recovery. 

[Judgrment  for  defendant  below.     Here  affirmed  in  favor  of 
company.] 

Graves  et  al.  v.  Metropolitan  Life  Ins.  Co.  (Mo.  S.  C): 
218  Southwestern  Reporter  (August  27,  1919)  846. 

Policy — Assignment — Validity: 

The  assignment  of  a  policy  to  a  party  not  having  an 
insurable  interest  is  as  objectionable  as  the  taking  out  of 
a  policy  in  his  name  and  such  assignment  is  invalid. 

Same — Same — Same — Proceeds-— Recovery  by  Estate: 

Though  the  assignment  of  a  policy  to  one  having  no  In- 
surable interest  is  invalid,  the  policy  itself  is  not  invali- 
dated, and  upon  the  death  of  the  insured  his  estate  may 
recover  the  proceeds  received  by  the  assignee,  less  any 
amount  that  such  assignee  may  have  expended  thereon. 

Same— Action    against   Assignee — Wagering    Contract — Evi- 
dence Considered: 

At  the  time  the  policy  was  assigned  the  insured  was  in 
extremely  bad  health.  Evidence  showing  such  facts  and 
that  the  assignee,  at  the  time,  knew  of  the  condition  of 
the  insured's  health,  is  competent  in  determining  whether 
or  not  such  assignment  was  made  with  a  wagering  intent. 
[Judgment  in  accordance  with  opinion.] 
Finney  v.  Walker  et  al.  (U.  S.  C.  C.  A.) : 

257   Federal  Reporter    (August  28,   1919)    698. 

Policy — Risk — Contract: 

Upon  a  contract  of  insurance  from  year  to  year  for  a  speci- 
fied term,  and  payable  upon  the  death  of  the  insured  within 
the  term,  a  provision  that  it  shall  not  be  payable  unless  such 
death  occurs  within  a  year  for  which  the  premium  has  been 
paid  is  binding  upon  the  parties. 

Same — Same — ^Term — Payment  of  Premiums: 

An  agreement  in  the  policy  that  such  payment  by  the  in- 
surer shall  be  "less  any  indebtedness  hereon  to  the  com- 
pany and  any  unpaid  portion  of  the  premium  for  the  then 
current  policy  year"  is  not  inconsistent  with  the  further 
condition  that  "the  payment  of  a  premium  or  installments 
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thereof  shall  not  maintain  the  policy  In  force  beyond  the  date 
when  the  next  premium  or  Installments  thereof  Is  payable." 

Same^Modification — Contidaration : 

A  provision  in  a  contract  of  insurance  "that  the  policy 
after  it  takes  effect  as  aforesaid,  shall  constitute  the  entire 
contract  between  the  parties"  will  not  prevent  a  subsequent 
agreement  upon  sufficient  consideration,  modifying  the  terms 
of  the  contract;  and  in  such  case  if  the  time  of  paying  a 
final  installment  of  the  annual  premium  Is  afterwards  ex- 
tended to  a  certain  day  by  agreement,  and  such  payment  is 
not  made  as  agreed,  the  policy  lapses. 

[Judgment  for  defendant  below.     Here  affirmed  in  favor  of 
company.] 

Bogue  et  al.  v.  New  York  Life  Ins.  Company  (Neb.  S.  C.) : 

17S  Northwestern  Reporter  (August  29,  1919)  691. 


Insurance — Application — Delayed    Action : 

In  an  action  against  an  insurance  company  for  negligence 
in  delaying  action  on  an  application  for  life  insurance,  in 
failing  to  notify  the  applicant  of  the  delay,  or  of  the  occar 
slon  for  it,  and  in  failing  to  deliver  a  policy  during  his  life- 
time, according  to  the  evidence,  Heldj  insufficient  to  sustain 
a  Judgment  In  favor  of  plaintiff. 

Same — Contract — Meeting  of  Minds: 

Life  Insurance  Is  a  contract  and  the  meeting  of  the  minds 
of  the  parties  is  essential  to  the  execution  of  the  policy. 

[Judgment  for  plaintifC  below.     Here  reversed  in  favor  of 

company.] 
Meyer  v.  Central  States  Life  Ins.  Company  (Neb.  S.  C.) : 
173  Northwestern  Reporter  (August  29,  1919)  678. 


Annotation — Subsequent  change  of  beneficiary  at  affecting 
provisions  of  will  in  relation  to  proceeds  of  insurance: 

Under  the  above  heading  appears  an  annotation  to  the  case 
of  Watson  v.  Watson,  heretofore  reported  in  209  Southwest- 
em  524;  3  A.  L.  R.  1579. 


Action    on    Policy— Authority    of   Agcnt^Knowlcdgc   of   In- 
sured: 

"An  agent  of  a  life  insurance  company,  the  limitation  of 
whose  power  is  set  forth  in  the  application  for  insurance, 
which  limitation  is  expressly  called  to  the  attention  of  the 
applicant,  cannot  vary  the  terms  of  the  policy  by  an  esti- 
mate of  the  results  of  the  policy  attached  by  him  thereto." 
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Same— Amount   Due  under  PoMcy — Tender — Sufficiency: 

An  insurance  company  offered  to  pay  thts  insured  the 
amount  due  him  under  its  contract  of  insurance,  but  did 
not  make  a  formal  tender  of  the  money.  Insured  refused 
to  accept  the  sum  offered  and  demanded  a  greater  amount. 
Hdd,  That  a  more  formal  tender  was  not  necessary  to  re- 
lieve the  insurer  from  liability  for  interest  and  attorney's 
fees;  it  appearing  that  a  more  formal  tender  of  the  money 
would  not  have  been  accepted. 

[Judgment  for  plaintiff  below.     Here  reversed  in  favor  of 
company.] 

Baird  v.  Union  Mutual  Life  Ins.  Company  (Neb.  S.  C.) : 

178  Northwestern  Reporter  (September  B,  1919)  686. 

Life  Insurance — Action  for  Agent's  Commissions — Pleading: 
The  amjendment  set  forth  the  cause  of  action  for  renewal 
commissions,  earned,  due  and  unpaid  at  the  time  of  the 
filing  of  the  suit,  and  the  court  erred  in  dismissing  it  upon 
general  demurrer. 

[Judgment  for  defendent  below.    Here  reversed  affainst  com- 
pany.] 
Wilkinson  v.  Intersouthern  Life  Ins.  Co.  (Ga.  S.  C.) : 
99  Southeastern  Reporter  (September  6,  1919)  866. 

Life   Insurance — Sucide— Presumption: 

The  presumption  of  fact  is  that  a  man  will  not  take  his 
own  life. 

Same-— Same — Burden  of  Proof: 

In  an  action  on  a  policy  of  life  insurance  it  is  not  incum- 
bent, on  the  insurer  to  prove  beyond  a  reasonable  doubt 
that^he  insured  killed  himaelf,  like  any  other  fact  in  the 
case,  that  fact  need  only  to  be  proved  by  a  preponderance 
of  the  testimony. 

Same — Incontestable  Clause — Fraud  as  a  Defense: 

Where  the  contract  provided  that  the  policy  shall  "be  in- 
contestable from  date  of  issue,"  insurer  in  an  action  on  the 
policy  cannot  set  up  a  djefense  of  fraud. 

Same— Policy — Construction : 

The  insurer  writes  the  policy,  and  it  should  be  read  most 
strongly  against  the  writer. 

[Judgment  for  defendant  below.    Here  reversed  against  com- 
pany.] 

MacKendree  et  al.  v.  Southern  States  Life  Ins.  Co.  of 
Alabama  (S.  C.  S.  C.) : 

99  Southeastern  Reporter   (September  6,  1919)   806. 

Appeal  and   Error — Supreme  Court  of  United  States-— Law 
of  the  Case: 

Where  the  Supreme  Court  of  the  United  States  in  ex- 
press terms  confined  its  decision  reversing  this  court  en- 
tirely to  two  federal  questions,  basing  its  Judgment  on  the 
sole  ground  of  failure  to  give  full  faith  and  credit  to  the 
Judicial  records  of  another  state,  such  decision,  as  the  law 
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of  the  case,  does  not  extend  to  the  construction  and  effect 
of  a  state  tax  law  and  contractual  relations  between  the 
parties  not  embraced  within  the  decision,  nor  in  the  juris- 
diction of  such  court. 

8ftme»-New  Trial — Definition: 

A  re-trial  does  not  mean  a  mere  replica  of  the  former 
trial,  but  is  a  trial,  as  the  term  implies,  in  the  light  of  the 
experience  and  knowledge  which  may  have  been  acquired 
in  the  interval. 

Life   insurance— "Prenf^ium"  and  ^atesament'' — Statute: 

The  words  "premium"  and  "assessment,"  as  used  in  life 
insurance  contracts,  have  well-settled  meanings  (Rev.  St. 
1909,  Sees.  6963,  6950),  and  where  it  was  not  revealed  to 
insured,  by  notice  of  assessment  or  otherwise,  it  cannot 
be  assumed  that  he  was  advised  by  the  law  (Sec.  7099) 
of  a  charge  of  2  percent  tax  unlawfully  included  In  the 
assessment,  or  that  he  knew  of  such  fact,  which  was  not 
discl6sed  by  the  data  in  his  possession. 

Sanie— Tax  Assessment — ^Validity: 

An  assessment  including  a  two  percent,  tax  to  be  paid 
by  insurer  to  the  state,  under  R.  S.  1909,  Art.  7099,  was 
void,  and  there  was  no  ground  for  forfeiture  of  the  insur- 
ance upon  the  non-payment  of  such  assessment 

Same — Same^Forfelturo : 

Where,  in  an  action  on  a  life  insurance  certificate  is- 
sued on  the  assessment  plan,  defendant  claimed  that  the 
certificate  had  been  forfeited  for  non-payment  of  an  assess- 
ment, but  it  appeared  that  the  assessment  was  illegal,  in 
that  defendant  had  added  thereto  the  amoimt  of  a  tax, 
which  was  not  assessable  against  a  policy  issued  on  the 
assessment  plan,  a  defense  that  defendant  was  doing  as- 
sessment business  without  special  license  therefor,  and 
merely  as  an  old  line  joint-stock  company,  was  without 
merit 
Same — Same — Same : 

In  an  action  upon  a  life  insurance  certificate,  defended 
on  the  ground  of  insured's  non-payment  of  an  assessment, 
void  as  including  a  certain  tax,  Heldy  That,  while  equities 
are  not  available,  there  is  no  equity  in  the  defendant  to 
call  for  mitigation  of  the  legal  rules,  although  the  tax 
amounted  to  only  15  cents,  since  equity  abhors  a  forfeiture. 

Appeal — Federal    Question — Reversal — Effect    on    Damages 

and  Attorney's  Fees: 

Where  the  Supreme  Court  of  Missouri  committed  error 
as  to  a  federal  question  involved  in  an  action  on  an  insur- 
ance policy,  its  decision  was  reversed  by  the  United  States 
Supreme  Court  and  was  Hel<fi«  not  to  affect  the  right  of 
plaintiff  to  damages  and  attorney's  fees. 

[Judgment  for  plaintiff  below.     Here  affirmed  against  com- 
pany.] 

Barbour  v.  Hartford  Life  Ins.  Company  (Mo.  S.  C): 

214  Southwestern  Reporter  (September  10,  If  19)  207. 
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Action — Appeal  .and  Error — Equity: 

Where  the  defendant  insurance  company  paid  into  court 
the  amount  due  on  an  insurance  policy  and  the  various 
claimants  were  required  to  interplead,  the  proceeding  is  an 
equitable  one,  and  on  appeal  should  be  so  disposed  of. 

Life  Insurance— Policy  for  Benefit  of  Creditor: 

Where  insured  procured  a  life  policy  payable  to  his  cred- 
itor as  his  financial  interest  might  appear,  and,  though  the 
creditor  had  already  taken  out  a  policy  on  insured's  life, 
induced  the  creditor  to  pay  premium  on  the  policy.  Held, 
That  as  the  policy  taken  out  by  the  creditor  would  not  be 
sufficient  security,  the  payment  of  premiums  as  well  as  the 
interest  on  the  debt  constantly  increasing  the  amount  of 
the  indebtedness,  the  creditor  acquired  a  vested  interest 
in  the  policy  procured  by  insured,  of  which  insured  could 
not,  by  directing  a  change  of  beneficiary,  deprive  him;  and 
hence  on  death  of  insured,  though  he  had  changed  the  pol- 
icy so  as  to  make  his  wife  beneficiary,  the  creditor  is  enti- 
tled to  recover  in  so  far  as  the  proceeds  of  the  first  policy 
did  not  discharge  the  indebtedness. 

Limitation  of  Actions — Effect  of  Policy  as  Security: 

Where  a  note  given  by  the  insured  was  barred  by  the 
Statute  of  Limitations,  and  he  had  procured  a  life  policy 
as  security  for  his  creditor  and  had  induced  such  creditor 
to  pay  the  insurance  premium,  it  was  ffeld^  That  the  cred- 
itor's right  to  recover  on  the  policy  was  not  barred. 

Life   Insurance— Policy  for  Benefit  of  Creditor — Possession 
of  Policy: 

Where  a  life  policy  recited  that  it  was  for  the  benefit  of 
a  creditor  of  the  insured  as  his  financial  interest  might 
appear,  it  was  not  necessary  that  the  creditor  have  pos- 
session of  the  policy  to  preserve  his  rights;  and  whatever 
change  the  insured  might  attempt  to  make  in  respect  to  the 
beneficiary  was  at  all  times  subject  to  the  financial  interest 
of  the  creditor  as  it  might  appear. 

[Judgment  in  accordance  with  opinion.] 
Bush  V.  Kansas  City  Ldfe  Ins.   Company  et  al.    (Mo. 
S.  C.) : 

214  Southwestern  Reporter  (September  10,  1919)  175. 

Action    on    Policy — Payment   of    Premium — Default — Recov- 
ery: 

This  was  an  action  on  a  15  year  settlement  policy,  giving 
insured  a  share  in  the  profits  upon  maturity  of  the  15  year 
period,  to  be  creditable  to  future  premiums.  The  Insured 
defaulted  in  payment  of  the  premium,  there  was  no  proof 
of  the  value  of  the  policy  at  the  time  of  the  insured's  death, 
either  as  to  the  cash  surrender  value  or  as  to  the  amount 
of  profits  earned  by  the  policy  and  apportionable  to  it,  or 
proof  of  whether  such  profits,  when  applied  to  the  payment 
of  future  premiums,  were  sufficient  to  keep  insurance  in 
force  at  date  of  insured's  death.  HelSy  That  beneficiary 
cannot  recover. 
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Policy — Agent's  Authority — Limitation : 

Where  the  provisions  of  an  application  and  of  the  policy 
limit  the  agent's  authority,  such  provisions  are  binding 
upon  both  the  insurer  and  the  insured. 

Same— Contract — Reprotantations  of  Agent: 

Where  the  application  provided  that  the  insurer  was  not 
bound  by  any  statements  or  representations  of  its  agent, 
and  the  insured  signed  a  receipt  stipulating  that  he  had 
examined  the  policy  and  foimd  it  as  represented,  neither 
insured  nor  the  beneficiary  could  claim  that  the  policy,  as 
issued,  was  not  the  contract  between  the  parties. 

Same— Same — Same— Adoption : 

Where  the  insurer  issued  the  policy  with  full  knowledge 
that  its  agent  had  represented  that  the  premiums  paid  on 
a  canceled  policy  would  be  credited  on  the  new  policy,  it 
was  bound  by  such  representation. 

Same^-Proof  of  Death — Waiver: 

Where  the  policy  required  proofs  of  death,  and  the  in- 
surer declined  to  send  blank  forms  for  making  such  proofs, 
the  provision  of  the  policy  was  waived. 

Action  on   Policy — Practice — Statute  of  Limitations: 

Where  there  was  an  amended  petition  suing  on  the  same 
life  policies  for  the  same  amount  of  insurance  as  in  the 
original  petition,  the  original  cause  of  action  was  merely 
amplified  and  stated  in  a  different  form,  and  such  amended 
petition  did  not  set  up  a  new  cause  of  action  so  as  to  be 
barred  by  limitations. 

Policy — Accrual  of  Action — Reformation: 

Where  the  insured  at  the  time  of  the  Selivery  of  the  pol- 
icy signed  a  receipt  to  the  effect  that  he  had  examined  the 
policy  and  foimd  it  as  represented,  the  cause  of  action  for 
reformation  on  the  groimd  of  fraud  accrued  at  the  time  the 
policy  was  delivered. 

[Judgment  for  plaintiff  below.     Here  reverted  in  favor  of 
company.] 

Northwestern  Nat'l  Life  Ins.  Co.  v.  Evans  (Tex.  Ct.  Civ. 
App.) : 

214  Southwestern  Reporter  (September  17,  1919)  598. 

Policy — Fraud  by  Agent — Cancellation: 

An  agent  induced  the  insured  to  accept  a  new  life  policy 
in  exchange  for  an  old  one,  and  during  the  transaction 
through  fraudulent  manipulation  of  the  various  papers,  the 
agent  substituted  a  loan  certificate  for  the  application,  the 
two  papers  being  of  equal  size,  shape,  color  and  type,  and 
by  this  means  secured  the  signature  of  insured  to  such  loan 
certificate.  At  no  time  during  the  transaction  had  the  in- 
sured knowledge  of  any  loan  certificate,  and  there  had  been 
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no  reference  to  such  a  certificate  in  the  conversation  or  dur- 
ing the  negotiations.  Held,  That  insured  was  entitled  to 
cancellation  of  the  second  policy  and  the  loan  certificate,  as 
well  as  to  reinstatement  of  the  first  policy. 

Negligence— Innocent   Parties — Liability: 

Where  one  of  two  Innocent  parties  has  to  suffer  from  a 
situation  occasioned  without  the  active  fraud  of  either 
party,  that  one  whose  negligence  has  been  the  immediate 
cause  of  the  situation  should  be  liable. 

Contract — Fraud — Negligence: 

Where  a  party  through  fraud  is  placed  in  a  state  of  mind 
that  would  exclude  the  idea  of  his  entering  into  an  obliga- 
tion, and  then  finally,  by  trickery,  is  forced  to  sign  what 
he  did  not  intend  to  sign,  he  is  not  guilty  of  negligence 
of  a  character  of  which  the  wrong-doer  may  subsequently 
take  advantage. 

Same— Same— Same : 

The  consideration  clause  of  the  policy  recited  "That  the 
payment  in  advance  of  1217.29,  as  the  premium  of  one  year's 
insurance  (including  the  advance  resierve  hereon  set  apart 
to  the  credit  of  this  policy)  and  of  the  annual  payment  of 
135.80,  until  premiums  for  20  years  are  paid."  Held,  That 
this  was  not  notice  to  the  insured  of  the  loan  certificate 
to  which  the  agent  by  fraudulent  substitution  of  papers  had 
secured  his  signature;  such  statement  in  the  consideration 
clause  of  the  policy  being  too  confusing  and  complicated 
for  one  not  an  insurance  expert. 

Action  to  Rescind — Fraud — Limitation  of  Action: 

Insured  brought  an  action  in  1915  to  rescind  the  exchange 
of  the  policies  made  in  1903  upon  the  ground  that  the  agent 
during  the  transaction  secured  the  insured's  signature  to  a 
loan  certificate  by«  fraud.  Held,  That  the  action  was  not 
barred  by  the  lapse  of  time  where  it  was  shown  that  the 
insured  had  no  knowledge  of  the  loan  certificate  imtil  a 
short  time  before  the  commencement  of  his  action. 

Same — Same— Payment  of  Premiums: 

Where  the  insured  paid  the  premiums  after  instituting 
suit  for  rescission  of  the  exchange  of  the  policies  on  the 
ground  of  fraud,  he  was  not  precluded  from  prosecuting  his 
action,  since  his  purpose  was  to  keep  the  second  policy  in 
good  standing  until  reinstatement  of  the  first  policy. 

Same — Same— Status  Quo: 

Because  the  insured  has  had  the  advantage  of  better  in- 
surance and  cannot  put  the  insurer  in  status  quo,  he  is  not 
precluded  from  cancellation  for  fraud  of  a  20  year  policy 
and  reinstatement  of  canceled  policy  in  lieu  of  which  for- 
mer policy  was  issued,  as  his  inability  to  restore  status  quo 
to  the  insurer  was  due  to  the  insurer's  fraud. 

Same— Same — Same : 

Where  the  impossibility  of  restoring  the  status  quo  re- 
sults from  the  fraud  of  the  defendant,  rescission  will  be 
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granted  and  justice  done  between  parties  as  near  as  cir- 
cumstances will  permit. 

[Judgment  for  plaintiff  b«low.    H«r«  afflrmad  against  com- 
pany.] 
Maupin  et  al.  v.  Missouri  State  Ldfe  Ins.  Company  (Kan- 
sas City  C.  A.) : 

214  8outhw68t«rn  Reportmr  (Soptembw  17,  Iflf )  tf 8. 

Life     Insurance     Company — Income    Tax — Computation     of 

Gross  Income: 

The  proviso  in  Income  Tax  Act  of  October  3,  1913,  Art.  2, 
O  (b)  that  in  computing  gross  income  "Life  insurance  com- 
pany shall  not  include  as  income  in  any  year  such  portion 
of  any  actual  premium  received  from  any  individual  policy- 
holder as  shall  have  been  paid  back  or  credited  to  such 
individual  policyholder,  or  treated  as  an  abatement  or 
premium  of  such  individual  policyholder  within  such  year/' 
treats  policyholders  individually  and  not  in  mass,  and  the 
company  may  not  exclude  from  its  income  a  dividend  paid 
to  a  policyholder  even  though  for  redundanpies  in  premiums 
previously  paid,  unless  it  has  received  premiums  from  him 
daring  the  tax  year,  and  then  only  to  the  extent  of  tine 
amount  of  the  premiums  so  received  from  him,  either  actu- 
ally or  theoretically. 

Sam»— Same— Same : 

So-called  dividends  paid  to  policyholders  by  a  mutual  level 
premium  life  insurance  company,  consisting  of  excess  prem- 
iums collected,  are  covered  by  the  non-inclusion  clause  of 
Income  Tax  Act,  Oct  3,  1913,  Art.  2,  G  (b),  and  may  not  be 
deducted  from  gross  income  in  ascertaining  net  income  un- 
der the  deduction  clause  as  sums  paid  on  "policy  ♦  ♦  ♦ 
contracts." 

Same— Same— Same— ''Dividend": 

Interest  on  redundancies  of  premiums  for  previous  years 
paid  by  policyholder  in  a  life  insurance  company  and  al- 
lowed to  remain  with  the  company  imder  the  contract,  when 
paid  to  the  policyholder,  constitutes  a  "dividend"  within 
the  meaning  of  the  Income  Tax  Act,  Oct.  3,  1913,  Art.  2,  G 
(b),  providing  for  deduction  from  gross  income  of  "sums 
other  than  dividends  paid  within  the  year  on  policy  *  *  * 
contracts,"  and  may  not  be  deducted. 

Same — Same— Same — Same— "Sum  Other  Than  Dividend": 
Under  life  insurance  policies  providhig  for  payment  to  the 
beneficiaries  in  installments  upon  the  death  of  the  insured, 
and  for  interest  on  deferred  installments,  such  interest  so 
paid  is  not  a  dividend  but  a  "sum  other  than  dividends  paid 
♦  •  •  •  on  policy  ♦  •  ♦  contracts."  and  is  deductible 
from  the  gross  income. 

[Judgment  in  accordance  with  opinion.] 
Lederer,  Collector  of  Internal  Revenues  v.  Penn.  Mutual 
Life  Insurance  Company  (U.  S.  C.  C.  A.) : 

S68  Federal  Reporter  (September  18,  1919)  81. 
18 
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Action  on  Policy — Authority  of  Agent  to  Receive  Premiums — 
Instructions: 

An  instruction  relative  to  the  authority  of  an  agent  to  re- 
ceive premiums  to  the  effect  that  if  the  officers  of  the  com- 
pany had  an  opportunity  to  inform  themselves  of  the  circum- 
stances of  such  acceptance  of  premiums  by  its  agent,  and 
failed  to  do  so,  it  amounted  to  such  knowledge,  was  erron- 
eous; the  opportunity  to  acquire  knowledge  not  being  equiv- 
alent to  knowledge. 

Same — Same — Ratification  of  Agent's  Acts: 

Where  the  company  ratified  the  unauthorized  act  of  its 
state  agent  in  receiving  premiums  and  granting  extensions, 
it  was  a  question  of  fact  as  to  whether  the  company,  by  such 
conduct  had  given  the  agent  authority  to  receive  other  pre- 
miums and  grant  other  extensions. 

Same — Same— Question  for  Jury: 

Where  the  policy  provided  that  agents  had  no  authority  to 
accept  premium  notes  and  grant  extensions,  whether  the  de- 
fendant compnay's  general  state  agent  had  apparent  au- 
thority to  do  so  was  a  question  for  the  jury. 

Same^-Premiums — Default  in  Payment: 

Where  the  premium  on  a  policy  of  life  insurance  is  not  paid 
when  due,  and  the  insurer  does  not  waive  such  payment,  the 
insurer  may  cancel  the  policy  and  retain  premiums  paid. 

Same — Same — Same — Lapse  of  Policy: 

Where  a  renewal  premium  was  extended  by  the  execution 
of  a  premium  note,  and  the  Insured  failed  to  pay  such  nott 
at  maturity,  the  insurer  could  cancel  the  policy. 

Same— Same— Same — Same : 

Where  the  insured  fails  to  pay  a  premium  when  due  the 
policy  automatically  lapses  without  further  action  by  the  In- 
surer. 

Policy — Life  Insurance — ^Time: 

Time  is  of  the  essence  of  an  insurance  contract,  and  if  the 
insured  fails  to  perform  any  condition  on  the  date  when  it  l8 
due  to  be  performed,  then  without  any  further  notice  or 
action  by  the  company  the  policy  automatically  lapses,  and 
no  leeway  or  days  of  grace  are  allowed  the  insured. 

Life  Insurances-Premiums — Authority  of  Agent: 

In  order  to  establish  that  an  agent  outside  of  the  home 
office  had  authority  to  accept  renewal  premium  payments, 
the  plaintiff  must  prove  either  that  such  agent  was  actually 
authorized  by  instructions  or  by  his  contract  from  the  home 
office  to  make  the  collections  of  such  renewal  premiums,  or 
that  the  defendant  company  represented  and  held  out  tne 
agent  as  having  the  authority  to  collect  renewal  premiums, 
and  that  the  plaintiff  knew  of  and  relied  on  the  representa- 
tions. 
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Same— Same^-Samo : 

Any  declaration  or  statement  made  by  an  agent  of  the  com- 
pany to  the  effect  that  such  agent  is  authorized  to  collect  pre- 
miums is  of  no  effect,  and  not  binding  upon  the  company. 

Trial — I  nstructlons — Construction : 

There  was  no  prejudicial  error  in  giving  an  erroneous  in- 
struction, where,  in  view  of  all  the  other  instructions  given, 
and  the  testimony  in  the  case,  the  Jury  could  not  have  been 
misled. 

Policy — Wrongful  Cancellation — Measure  of  Recovery: 

Where  the  company  wrongfully  declared  a  policy  forfeited 
and  refused  to  accept  a  premium,  although  tendered,  the  in- 
sured may  bring  an  action  to  recover  the. Just  value  of  the 
policy,  and  the  measure  of  damages  in  such  case  is  the 
amount  of  premiums  paid  with  interest  on  each  premium 
from  the  time  its  payment  was  made. 

Policy— Authority  cf  Agent— Validity: 

A  provision  in  the  life  insurance  policy  that  agents  shall 
have  no  authority  to  collect  renewal  premiums  and  that  com- 
pany shall  not  be  responsible  for  acts  of  agents  in  accepting 
notes  and  extending  payment,  is  valid  and  binding  between 
the  insurer  and  the  insured. 

Same— dame — Same — ^Waiver: 

A  provision  in  a  life  insurance  policy  limiting  the  authority 
of  agents  may  be  waived  or  modified  by  the  insurer. 

[Judgment  or  plaintiff  below.     Here   affirmed   against  com- 
pany.] 

Hinkson  v.  Kansas  City  Life  Ins.  Co.    (Ore.  S.  C.) : 

183  Pacific  Reporter  (September  22,  1919)  24. 

Life  Insurance — Answers  in  Application — Presumption: 

The  answers  to  questions  contained  in  an  application  for 
Ufe  insurance  are  presumed  to  be  true  and  the  burden  of 
proving  the  contrary  is  upon  the  insurance  company. 

Same — Same — Evidence : 

The  evidence  sustained  the  Jury  in  finding  that  an  answer 
in  a  life  insurance  application  relative  to  the  date  applicant 
had  consulted  a  physician  was  true. 

Appeal  and  Error — Reserving  Ground  for  Review — Questions 

not  Raised  Below: 

Where  the  defendant  insurance  company  amended  its 
answer,  so  as  to  allege  false  representations  by  the  insured, 
without  objection  by  plaintiff,  and  evidence  was  received  on 
the  issue  without  objection,  the  point  that  the  incontestable 
clause  of  the  policy  eliminated  such  defense  cannot  be  first 
raised  on  appeal. 

Life  Insurance— Beneficiary — Vested  Interest: 

Where  a  life  insurance  policy  authorizes  the  insured  to 
change  beneficiary  ordinarily  has  no  vested  interest  in  the 
policy  imtil  the  death  of  the  insured. 
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Action  on  Policy — Evidence — Declarations  against  Interest: 
In  an  action  on  a  life  insurance  policy  by  a  beneficiary 
statements  made  by  the  insured,  inconsistent  with  his  rep- 
resentations to  the  insurer,  are  inadmissible  as  declarations 
against  interest 
Policy— Gift— Vested  interest: 

A  life  policy  authorizing  change  of  beneficiary  may  be 
given  to  the  beneficiary  so  as  to  create  an  absolute  Tested 
Interest  in  the  policy  while  insured  is  still  living. 

Action    on     Policy — Evidence — Declarations    after    Parting 

with  interest: 

Where  the  policy  was  given  by  the  insured  to  the  bene- 
ficiary, statements  made  by  the  insured  inconsistent  with 
his  representations  to  the  insurer  are  inadmissible  in  an 
action  by  the  beneficiary  on  the  policy. 

Same-Evidence — Sufficiency : 

Under  the  evidence  the  jury  was  sustained  in  finding  that 
the  statement  of  the  insured  in  his  application  that  he  had 
never  spat  blood  was  true. 

Application — Intoxicating  Liquor: 

Where  in  answer  to  a  question  in  the  application  for  in- 
surance regarding  the  applicant's  dally  consumption  of  wines, 
spirits  or  malt  liquors,  the  applicant  answered  "No  daily 
habit — occasional  beer",  such  answer  is  not  a  representation 
that  the  applicant  did  not  drink  whiskey,  but  merely  that  he 
did  not  use  it  daily. 

Same— Same— "Excess" : 

In  the  question  in  a  life  insurance  application  whether 
applicant  had  ever  used  intoxicating  liquor  to  "excess,"  the 
quoted  word  is  largely  a  matter  of  opinion,  depending  upon 
the  individual's  capacity,  etc. 

Same — Same— Same — Question  for  Jury: 

Whether  or  not  the  insured  used  intoxicating  liquors  to 
excess  was  a  question  for  the  jury. 

Action  on   Policy — Evidence — Sufficiency: 

Under  the  evidence  the  jury  was  sustained  in  finding  that 
the  insured  was  not  addicted  to  the  daily  use  of  intoxicating 
liquor  and  had  never  used  it  to  excess. 

Same — Representations  by  the  Insured — Question  of  Law: 

Immateriality  of  representations  made  by  the  insured  in 
his  application  for  life  insurance  is  a  question  of  law. 

Same — Answers  In  Application — Instructions: 

An  instruction  that  the  insured's  representation  regarding 
his  previous  diseases  and  accidents  was  false,  if  certain  ac- 
cident not  mentioned  in  the  application  occurred  and  had  a 
tendency  to  affect  his  length  of  life,  was  erroneous,  because 
It  allowed  the  jury  to  disregard  the  false  answer  if  they  con- 
sidered it  did  not  affect  the  deceased's  longevity. 
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Appeal  and  Error — Instructions: 

An  error  in  instructing  the  Jury  that  their  verdict  de- 
pended on  whether  statements  made  by  the  Insured  were 
false,  instead  of  charging  that  any  one  false  statement  would 
avoid  the  policy,  was  not  ground  for  reversal  where  the  Jury 
found  all  the  statements  true. 

Trial — Special  Verdict^Ref using  Interrogatories: 

Since  the  court  may  refuse  to  submit  questions  for  a  spe- 
cial verdict  under  Code  Civ.  Proc.  Art  625,  error  cannot  be 
predicated  on  its  refusal  to  submit  certain  requested  inter- 
rogatories. 

[Judgment  for  plaintiff  below.     Here  reversed  In  favor  of 
company.] 

McEwen  v.  New  York  Life  Insurance  Company  (CaL  D. 
C.  A.): 

183  Pacific  Reporter   (September  29,  1919)   878. 

Life  Insurance — Presumption  of  Death — Rebuttal: 

Although  the  time  of  death  of  one  who  cannot  be  found 
is  presumed  to  be  seven  years  from  the  date  on  which  he 
was  last  heard  from,  such  presumption  may  be  overcome 
by  facts  and  circumstances  showing  that  his  death  probably 
happened  sooner,  or  that  he  encountered  a  special  peril 
which  might  reasonably  be  expected  to  be  fatal. 
Action  on  Policy — ^Time  of  Death — Evidence: 

In  an  action  on  a  life  insurance  policy  the  evidence  showed 
that  up  until  August,  1908,  when  the  policy  was  in  force, 
the  insured  wrote  frequently  to  his  mother,  sent  her  money 
that  he  earned,  and  was  of  a  cheerful  disposition,  and  that 
when  last  seen  and  heard  of  he  said  he  was  going  to  fight 
a  forest  fire,  in  which  many  lost  their  lives,  some  being 
burned  beyond  recognition,  it  was  JBeld,  That  such  evidence 
was  sufficient  to  sustain  a  finding  that  the  insured  died  in 
such  fire. 

[Judgment  for  plaintiff  below.    Here  afllrmed  against  society.] 
Fanning  v.  Equitable  Life  Assurance  Society  of  U.  S. 
(Pa.  8.  C): 

107  Atlantic  Reporter  (October  9.  1919)  716. 

Life  Insurances-Delivery  of  Policy  of  Which  Insured  Had  No 

Knowledges-Liability  of  Insurer: 

Where  the  Insurer  sent  to  his  general  agent  a  policy  es- 
sentially different  from  the  policy  for  which  the  insured  had 
applied  and  the  insured  at  no  time  had  knowledge  thereof  or 
assented  thereto,  the  insurer  was  not  liable,  although  the 
policy  had  not  been  canceled  at  the  time  of  the  death  of  the 
insured. 

Policy — Delivery: 

Ordinarily  when  an  insurance  company  sends  a  policy  the 
contents  of  which  is  known  to  and  assented  to  by  the  assured, 
to  the  company's  general  agent  for  delivery  to  the  insured, 
then  delivery  is  effected  and  the  contract  of  insurance  is  of 
force. 
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Same — Application — Collateral: 

Where  the  application  provided  that  all  "agreements  made 
by  or  with  the  company  or  the  agent  taking  this  application 
are  reduced  to  writing  and  made  a  part  of  the  application," 
evidence  of  an  agreement  between  the  agent  and  the  in- 
sured's husband  as  to  the  payment  of  initial  premium  was 
incompetent  in  an  action  on  the  policy,  where  such  agree- 
ment was  not  made  a  part  of  the  application. 

Same — Waiver  of  Prepayment  of  First  Premium: 

Parties  to  insurance  contract  may  waive  that  part  of  the 
contract  requiring  prepayment  of  initial  premium  before  in- 
surance shall  take  effect. 

Same— Recital  of  Payment  of  First  Premium — Presumption: 
Where  the  policy  recited  payment  of  first  premium  and 
was  sent  to  a  general  agent  for  delivery,  the  first  premium 
will  be  presumed  to  have  been  paid. 

Same — Payment  of  First  Premium — Waiver: 

Waiver  often  rests  in  a  subtle  operation  of  mind  and 
speech;  it  may  arise  by  expression,  but  more  often  by  im- 
plication. 

Same— Same — S2ime : 

If  the  insurer,  with  a  right  to  payn\ent  of  first  premium, 
before  taking  effect  of  insurance,  shall  perform  any  act  from 
which  a  reasonable  inference  may  be  drawn  that  the  insured 
does  not  3tand  upon  its  rights,  then  waiver  may  be  inferred. 

Action  on  Policy— Letter  as  Contract— Question  for  Jury: 

In  an  action  on  a  life  insurance  policy  where  the  defense 
was  that  no  contract  of  insurance  was  ever  entered  into  be- 
tween the  parties,  the  meaning  of  a  letter  from  the  insurer 
to  the  insured  was  a  question  for  the  Jury. 
[Judgment  in  accordance  with  opinion.] 
Williams  v.  Philadelphia  Life  Ins.  Company  et  al.  (S.  C. 
S.  C.) : 

100  Southeastern  Reporter  (October  11,  1919)  157. 

Policy — "Suicide,  Sane  or  Insane": 

Where  the  policy  excepted  the  insurer  from  liability  for 
death  by  "suicide,  sane  or  insane,"  it  was  Held,  That  the 
policy  included  self-destruction  irrespective  of  the  mental 
condition  of  the  insured  at  the  time  of  the  act. 

[Judgment   for  plaintiff  below.     Here   reversed   in   favor   of 
company.] 

U.  S.  Fidelity  &  Guaranty  Co.  v.  Blum  (U.  S.  C.  C.  A.) : 

258  Federal  Reporter   (October  16,  1919)   97. 

Premium  Note — Default  in  Payment^Forfeiture: 

Where  a  life  insurance  policy  proyided  that  upon  failure  to 
pay  a  premium  on  or  before  the  date  when  due,  or  any  note 
or  other  obligation  given  therefor,  the  policy  should  there- 
upon cease,  without  any  action  or  notice  by  the 
company,  and  all  right  should  be  forfeited  to  the  company. 


Digitized  by  VjOOQ IC 


1»1».]  LIFE  INSURANCE.  •  199 

except  as  therein  provided,  the  policy  became  forfeited  by 
failure  to  pay  upon  maturity  a  note  given  in  payment  of  a 
premium. 

[Petition  dismissed  below.     Here  affirmed  in  favor  of  com- 
pany.] 

Carey  v.  Amicable  Life  Ins.  Co.  (Ga.  C.  A.) : 

100  Southeastern  Reporter  (October  25,  1919)  226. 

Suicide— Credibility  of  Witness--Question  for  Jury: 

Where  the  credibility  of  witnesses  is  involved  a  questioi 
of  the  affirmative  defense  of  suicide  of  the  insured  is  for  th< 
Jury. 

Appeal  and  Error — Findings  of  Fact — Review: 

Where  there  was  evidence  submitted  to  the  Jury  that  the 
death  of  the  insured  was  accidental,  the  Jury's  finding  against 
suicide  is  not  reviewable. 

Death — Negligence — Suicide: 

Evidence  of  negligence  where  an  insured  was  killed  by  :i 
train  does  not  prove  intent  to  commit  suicide. 

Suicides-Presumption — Burden  of  Proof: 

There  is  a  presumption  of  law  against  insured  having  com- 
mitted suicide,  and  the  burden  of  proof  is  on  the  party  al- 
leging suk^ide. 

Pol  icy — Construction : 

The  insured's  death  was  caused  by  accident  while  he  was 
"traveling  as  a  passenger"  within  the  terms  of  a  policy  of 
life  insurance  providing,  in  such  case,  for  recovery  of  double 
the  face  of  the  policy,  although  insured  got  off  a  train  at  an 
intermediate  station  for  legitimate  purposes,  while  the  train 
was  waiting  and  met  death  in  attempting  to  reboard  It. 

[Judgment  for  plaintiff  below.     Here  affirmed  against  com- 
pany.] 

Wharton  v.  New  York  Life  Ins.  Company  (N.  C.  S.  C.) : 

100  Southeastern  Reporter  (October  25,  1919)  266. 

Pleading — Demurrer  Admits  Truth  of  Facta  Pleaded: 

Demurrer  to  the  answer  admitted  the  truth  of  the  facts  as 
pleaded. 

Application — Occupation — False  Representation — Liability: 

Where  applicant  for  life  insurance  policy  stated  that  he 
was  engaged  in  the  business  of  farming,  when  he  was  in  a 
place  where  intoxicating  drinks  were  sold,  and  if  the  insurer 
had  known  the  truth,  It  would  have  rejected  the  application, 
which  it  did  a  few  days  after  discovery  of  the  truth,  the  in- 
surer was  not  liable  to  the  applicant's  widow,  though  a 
"binding  receipt"  for  first  year's  premium  had  been  issued, 
and  applicant  had  been  approved  by  insurer's  medical  ex- 
aminer when  he  was  killed. 

[Judgrment   for   plaintiff   below.      Here   reversed   In   favor   of 
Company.] 

Indiana  National  Life  Ins.  Co.  v.  Maines  (Ky.  C.  A.) : 

214  Southwestern  Reporter  (October  29.  1919;   S2u. 
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Reincorporation   of   Life   Comp«nlee— Statute— Constitution- 

aiity: 

The  laws  of  New  Tork,  1898,  c.  85,  autborizing  tbe  reinp 
oorporation  thereunder  of  domestic  life  insurance  companies, 
doing  business  on  the  stipulated  premium  plan,  but  providing 
that  each  reincorporation  "shall  in  no  way  annul,  modify 
or  change  any  existing  contract,  contracts  or  liabilities  of 
such  existing  corporation,"  is  not  unconstitutional  as  impair- 
ing the  obligation  of  the  contract. 

Asseesment  Company — Increase  of  Premiums — Legailty: 

Where  a  policy  issued  by  a  life  insurance  association  do- 
ing business  on  the  assessment  or  cooperation  plan,  required 
payment  of  a  stated  annual  premium,  but  provided  that  "By 
action  of  the  board  of  directors  the  amount  required  for 
mortuary  purposes  may  be  varied  to  conform  to  the  actual 
mortuary  experience  of  the  association,"  an  increase  in  pre- 
mium rates  was  not  in  violation  of  the  contract  and  afforded 
no  ground  of  action  by  the  insured,  unless  it  could  have 
been  shown  not  to  conform  to  the  mortuary  experience  of 
the  association. 

[Judgment  In  accordance  with  opinion.] 

Richards  v.  Security  Mutual  Life  Ins.  Co.  (U.  S.  D.  C, 
N.  T.) : 

S69  Federal  Reporter  (October  80,  191f )   7S7. 


Digitized  by  VjOOQ IC 


FRATERNAL  AND  ASSESSMENT 
INSURANCE 


Mutual  Benefit  Society — AsecMmente — Increase  In  Rate: 

A  member  of  a  mutual  benefit  society  cannot  complain  of 
an  Increase  of  rates  necessary  to  enable  the  society  to  com- 
ply with  its  contract. 
Same — Same: 

The  mutual  promise  of  every  member  of  such  society  is 
to  pay  the  certificate  of  every  other  member.  There  is  no 
vested  right  in  any  provision  of  the  contract,  either  expressed 
or  implied,  that  is  not  subject  to  and  controlled  by  the  duty 
of  the  member  to  pay  the  cost  of  his  own  insurance,  for 
under  no  construction  of  a  mutual  contract  can  he  demand 
more  than  he  is  willing  to  give. 
Same — >By-Lawt — Amendment: 

The  power  to  enact  by-laws  is  an  inherent  and  contin- 
uous one.  The  duly  authorized  representatives  of  the  mem- 
bers are  alone  vested  wiih  the  power  of  determining  when  a 
change  is  demanded,  and  the  courts  will  interfere  only  when 
there  is  an  abuse  of  discretion. 
Same — Same — Increase  of  Assessments: 

A  change  in  assessments,  so  as  to  make  them  conform  to 
the  cost  of  insurance  according  to  age,  made  in  conformity 
to  the  law  of  experience  in  such  matters,  is  a  reasonable 
change.  It  is  not  the  fixing  of  an  arbitrary  age  or  class  dis- 
tinction. 

[Judgment  for  defendants  below.    Here  afllrmed  in  favor  of 

defendants.] 
Funk  et  al.  v.  Stevens  et  al.  (Neb.  S.  C.) : 

169  Northwestern  Reporter  (November  1,  1918)  6. 

Disappearance — Presumptions : 

"A  presumption  of  death  arises  from  the  continued  and 
unexplained  absence  of  a  person  from  his  home  or  place  of 
residence  for  seven  years,  where  nothing  has  been  heard 
from  or  concerning  him  during  that  time  by  those  who,  were 
he  living,  would  naturally^  hear  from  him." 
Same^-Same — Time  of  Death: 

"In  such  case,  the  presumption  is  that  the  absentee  died 
during  the  first  seven  years   of  his  unexplained  absence. 
There  is  no  presumption  that  his  death  occurred  at  any  par- 
ticular time  during  said  period." 
Same-— Adoption  of  By-Laws  during  Period  of  Absence: 

"In  such  case,  an  insurer  cannot  avoid  its  contract  of  in- 
surance on  the  life  of  such  absentee  because  of  an  alleged 
violation  by  the  insured  of  a  by-law  adopted  by  the  insurer 

(201) 
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during  such  unexplained  absence  without  evidence  that  the 
insured  was  living  when  the  by-law  was  adopted." 

Mutual  Benefit  Society — Action  on  Policy — Attorney's  Fees: 
Under  the  laws  of  Nebraska  an  attorney's  fee  may  not  be 
taxed  as  a  part  of  the  costs  in  an  action  on  a  mutual  benefit 
certificate, 

[Judgment  for  plaintiff  below.     Here  modified  and  affirmed 

against  society.] 
Masters  v.  Modem  Woodmen  of  America  (Neb.  S.  C.) : 
169  Northwestern  Reporter  (November  1,  1918)   1. 

Action  on  Policy — Health  of  Insured — Question  for  Jury: 

The  insured  in  her  application  stated  that  she  was  in  sound, 
robust  health.  One  day  preceding  the  making  of  the  applica- 
tion she  met  a  physician  in  a  drug  store  and  called  his  atten- 
tion to  her  arms,  which  appeared  to  be  sunburned.  The  doc- 
tor gave  her  an  ointment  and  also  an  internal  remedy.  This 
doctor  testified  that  he  had  a  suspicion  that  the  insured  at 
the  time  was  suffering  from  pellagra,  but  did  not  tell  her. 
The  medical  examiner  testified  that  the  insured  had  told 
him  of  her  conversation  with  the  doctor  first  referred  to  and 
that  she  thought  that  she  had  the  pellagra  but  that  the  doc- 
tor would  not  tell  her  whether  she  had  or  not.  The  medical 
examiner  claimed  that  the  application  got  *nto  the  ha  ids  of 
the  agent  by  mistake  and  that  he  had  h  ended  to  \  mr  it 
up.  Shortly  afterwards  the  insured  was  i  it  witli  he  hus- 
band on  an  automobile  trip  and  was  expos.^  to  the  sun  for 
a  considerable  time.  After  coming  in  from  the  trip  she  ate 
a  considerable  amount  of  ice  cream  and  cake  and  that  night 
became  sick  and  remained  seriously  ill  until  her  death  some 
two  weeks  later.  There  was  testimony  that  the  death  so 
resulting  was  from  pellagra.  On  the  other  hand  there  was 
testimony  that  this  was  not  the  cause.  Held,  That  under 
the  evidence  it  was  a  question  for  the  jury  to  determine 
whether  or  not  the  insured  was  in  sound  and  robust  health 
at  the  time  of  the  making  of  the  application. 

Application— ''Illness''— Trivial  Ailments: 

The  application  contained  the  question:  "Have  you  con- 
sulted or  been  under  the  care  of  a  physician  •  •  •  • 
for  any  illness?"  Held,  That  the  word  "illness"  means  some- 
thing more  than  a  temporary  indisposition  slight  and  trivial 
in  its  nature,  which  does  not  really  affect  the  soundness  of 
the  system. 

Same — Same — Sunburn : 

An  ordinary  sunburn,  merely  resulting  in  the  peeling  off 
of  some  of  the  skin  of  the  exposed  portions  of  the  arms  and 
neck,  is  not  an  "illness." 

Same — M  isrepresentations — Estoppel : 

The  medical  examiner  had  ascertained  from  the  applicant 
that  she  had  been  taking  medicine  prescribed  by  a  certain 
physician;  he  confirmed  this  information  by  making  inquiry 
of  such  physician.    Held,  That  under  this  evidence  it  was  a 
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question  of  fact  for  the  jury  as  to  whether  or  not  the  society 
had  waived,  or  was  estopped  to  rely  on,  forfeiture  arising 
out  of  alleged  misrepresentations. 
Same — Knowledge  of  Agent — Notice  to  Principal: 

The  agent  of  the  society  in  soliciting  the  insurance,  and 
the  medical  examiner  in  making  the  examination,  were  act- 
ing for  the  grand  lodge  and  not  the  local  lodge,  and  their 
knowledge  acquired  in  the  discharge  of  their  duties  in  con- 
nection with  the  application  was  imputed  to  the  grand  lodge. 

Action  on  Policy — Judgment — Interest: 

There  being  no  pleading  of  any  contract  or  other  stated 
facts  authorizing  interest  on  judgment  at  tne  rate  of  ten  per- 
cent per  annum,  the  judgment  will  be  reformed  and  made 
to  bear  six  percent  per  annum  from  its  date. 

[Judgment  for  plaintiff  below.     Here  modified  and  affirmed 

against  society.] 
The  Homesteaders  v.  Stapp  (Tex.  C.  C.  A.) : 

206  Southwestern  Reporter  (November  6,  1918)   743. 

Rival    Claimants — Advancement    of    Premiums — Reimburse- 
ment: 

The  fund  was  claimed  by  the  insured's  daughter  and  also 
by  three  nephews.  The  society  filed  its  interpleader  and 
paid  the  sum  into  court.  The  nephews  answered,  averring 
that  they  had  taken  care  of  the  insured  for  more  than  two 
years  and  had  paid  the  premiums  on  the  policy.  The  daugh- 
ter had  originally  been  designated  as  beneficiary.  Shortly 
before  his  death  insured  had  attempted  to  make  his  certifi- 
cate payable  to  the  nephews  but  there  was  some  question 
as  to  the  sufficiency  of  his  request.  Held,  That  the  motion 
of  the  daughter  to  strike  out  the  answer  of  the  nephews  set- 
ting up  the  fact  that  they  had  paid  the  premiums  should  be 
overruled  because  they  were  at  least  entitled  to  receive  back 
what  they  had  advanced. 

[Motion  to  strike  out  answer  is  denied.] 

Sovereign  Camp  of  Woodmen  of  the  World  v.  Webb  et 
al.  (U.  S.  D.  C.  Ga.) : 

262  Federal  Reporter   (November  7,  1918)   191. 

Action  on  Policy — Failure  to  Attach  Copy  of  Application — 
SUtute: 

In  an  action  on  a  mutual  benefit  certificate  where  the  so- 
ciety failed  to  incorporate  in  the  certificate  a  copy  of  the  ap- 
plication as  required  by  Sec.  657,  Code  D.  C,  the  defense  that 
insured  had  misrepresented  his  age  was  unavailable. 

Game — Attachment  of  By-Laws — Statute: 

A  provision  of  the  by-laws  of  a  mutual  benefit  certificate 
which  was  not  physically  embodied  in  the  certificate  as  re- 
quired by  Sec.  657,  Code  D.  C,  was  not  available  to  the  in- 
surer. 

Same — Sanve — Same : 

Sec.  654,  Code  D.  C,  requires  an  actual  incorporation  in  the 
certificate  of  every  element  of  the  agreement  so  that  the 
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whole  contract  may  be  evident  to  the  insured.  The  section  is 
not  satisfied  by  undertaking  to  incorporate  by-laws  in  the 
contract  by  reference. 

[Judgment  for  plaintiff  below.   Here  affirmed  afirainst  society.] 
Grand  Liodge  of  the  Brotherhood  of  Railroad  Trainmen 
V.  Groves  (D.  C.  C.  A.) : 

46   Washingrton  Law  Reporter    (November   8»   1918) 
707. 

Action  on  Policy — Suspension — instruction S 

An  instruction  as  to  the  necessity  of  concurrent  delin- 
quency, suspension  and  bad  health  was  not  erroneous. 
Same — Reinstatement — Good  Heaitli: 

To  entitle  the  member  to  reinstatement,  she  must,  aside 
from  slight  troubles  or  infirmities  not  usually  ending  in 
serious  consequences,  have  been  in  fact  free  from  any  dis- 
ease or  ailment  which  tended  seriously  or  permanently  to 
weaken  or  impair  her  constitution. 
Same — Same— Same : 

It  was  error  to  instruct  that  if  the  insured  enjoyed  such 
good  health  and  strength  as  to  Justify  the  reasonable  belief 
that  she  was  free  from  derangement  of  organic  functions 
or  symptoms,  and  to  ordinary  observation  or  outward  appear- 
ances her  health  was  ^reasonably  what  might  have  been  ex- 
pected, the  requirements  as  to  good  health  were  satisfied. 
Same— Measure  of  Recovery — Interest: 

It  was  not  error,  as  against  the  defendant,  to  allow  in- 
terest from  the  date  of  filing  proofs  of  death. 

[Judgment  for  plaintiff  below.     Here   reversed  in  favor  of 

society.] 
Miller  et  al.  v.  National  Council  Knights  and  Ladies  of 
Security  (Kan.  S.  C.) : 

175  Pacific  Reporter  (November  11,  1918)  897. 

LibeH  and  Siander — Letter  of  Officer  of  Society — ^Agency: 

The  constitution  of  the  society  was  offered  in  evldenoe,  bat 
only  a  portion  of  it  was  contained  in  the  bill  of  exceptions. 
That  portion  gave  broad  powers  to  the  president  and  secre- 
tary in  managing  the  business  of  the  society  and  in  passing 
upon  claims  of  loss  under  its  certificates.  iHeld,  That  under 
the  remaining  portions  of  the  constitution  it  cannot  be  said 
that  these  officers  may  not  have  had  ezpreee  authority  to 
write  letters  on  behalf  of  the  society  stating  the  reasons  to 
the  local  lodge  for  declining  to  make  payment  of  a  certain 
claim. 
Same — Same — Privileged  Communication : 

A  communication  is  privileged  if  made  bona  fide  by  one 
who  has  an  interest  in  the  subject  matter  to  one  who  also 
has  an  interest  in  it  A  communication  by  the  officers  of  the 
supreme  lodge  to  the  local  lodge  saying  that  a  certain  claim 
had  not  been  paid  because  it  was  fraudulent  was  privileged, 
the  members  of  the  local  lodge  being  interested  by  reason 
of  a  contribution  of  assessments  for  payment  of  the  claim. 
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Same— 8ama — Probable  Cause— Question  for  Jury: 

Although  a  communication  may  be  conditionally  privileged 
the  one  defamed  may  recover  if  the  statement  was  made 
with  the  express  malice.  Proof  of  malice  in  such  cases  may 
be  made  by  showing  personal  feeling,  violence  of  the  lan- 
guage used,  falsehood  and  absence  of  probable  cause.  There 
being  evidence  from  which  the  Jury  could  have  found  some 
of  the  statements  of  the  officers  of  the  society  to  be  false, 
and  as  to  the  fraudulent  nature  of  the  plaintiffs  claim,  it 
was  a  question  for  the  Jury  as  to  whether  or  not  they  were 
made  without  probable  cause. 

Unincorporated  Society — Jurisdiction — How  Determined: 

The  citizenship  of  members  of  an  unincorporated  society 
determine  the  Jurisdiction  of  the  federal  court. 

[Judgment  for  defendant  below.     Here  reversed  against  de- 
fendant] 

Wise  V.  Brotherhood  of  Locomotive  Firemen  and  EjU' 
ginemen  (U.  S.  C.  C.  A.,  8th  Cir.) : 

262  Federal  Reporter  (November  28,  1918)  961. 

Action  on  Policy — ^Attorney's  Fees — Statute: 

Attorney's  fees  may  be  recovered  against  an  insurance 
company  under  Sec.  2549  Ga.  Civ.  Code  1910  if  it  be  made 
to  appear  that  the  company's  refusal  to  pay  was  in  bad 
faith.  In  the  instant  case  this  question  was  for  the  Jury. 
That  the  Jury  did  not  also  award  the  26  percent  damages 
allowed  by  the  statute  would  not  prevent  the  recovery  of 
attorney's  fees. 

[Judgment  for  plaintiff  below.   Here  affirmed  against  society.] 
Continental  Aid  Assn.  v.  Hand  (Ga.  C.  A.) : 

97  Southeastern  Reporter  (November  80,  1918)  206. 

Mutuai  Benefit  Society — Ciiarter — Old  Age  Benefits: 

An  unincorporated  mutual  benefit  society,  which  under  its 
charter  has  no  power  to  obligate  Itself  to  pay  a  certain 
sum  to  its  members  on  their  reaching  70  years  of  age, 
cannot  accomplish  the  same  result  by  the  device  of  issuing 
a  certificate  promising  to  pay  that  amount  to  a  member  in 
case  of  his  total  disability,  and  adopting  a  by-law  providing 
that  members  on  reaching  that  age  shall  be  considered 
totally  disabled. 

Same— By-Laws — Amendments : 

Where  a  certificate  Issued  by  a  mutual  benefit  association 
includes  a  provision  that  it  is  liable  to  forfeiture  if  the 
member  shall  not  comply  with  "such  by-laws  as  are  or  may 
be  adopted,"  and  the  application  for  membership  includes 
an  agreement  that  the  certificate  shall  be  void  if  the  mem- 
ber shall  fail  to  comply  with  the  laws  of  the  association 
then  in  force  or  thereafter  adopted,  the  association  has  the 
same  power  to  change  its  rules  as  is  conferred  by  the  ordi- 
nary agreement  of  the  applicant  to  be  bound  by  subsequently 
adopted  regulations. 
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Same — Old  Age   Benefits — Statute: 

A  statute  (Gen.  St.  Kan.  1915,  Sees.  5624,  5625)  em- 
powering certain  associations  "to  make  insurance  on  the 
lives  of  individuals,  and  against  personal  injury,  disable- 
ment or  death  resulting  from  injury,"  and  forbidding  them 
"to  oontract  the  payment  of  endowments,  annuities,  or  any- 
thing of  value  to  the  member  himself,  except  for  injury  or 
disablement,"  does  not  authorize  them  to  undertake  to  make 
payments  because  of  the  insured  having  reached  a  certain 
age. 

[Judgment  for  society  below.     Here  affirmed  in  favor  of  so- 
ciety.] 
Messenheimer  v.  Fraternal  Aid  Union  (Kan,  S.  C.) : 
175  Pacifle  Reporter  (December  2,  1918)  679. 

Action  on  Policy — Surprise — Submission  of  Additional  Issue: 
The  contract  of  Insurance  contained  a  provision  exempt- 
ing claims  in  case  of  death  from  disease  which  may  have 
been  existent  before  the  member's  admission.  The  case 
was  tried  upon  the  issue  of  whether  or  not  deatli  was  caused 
by  the  excessive  use  of  intoxicating  liquors,  which  issue  was 
answered  in  favor  of  the  plaintiff.  During  the  trial  it  ap- 
peared that  the  insured  had  died  from  a  disease  which  dem- 
onstrated itself  before  he  became  a  member  but  this  was 
not  known  to  the  society  and  it  thereupon  moved  for  the 
submission  of  an  additional  issue  as  to  its  merit.  Held,  That 
it  was  within  the  discretion  of  the  trial  court  to  submit  this 
new  issue. 

[From  an  order  setting  aside  verdict  for  plaintiff,  plaintiff 
appeals.    Here  judgment  affirmed.] 

Sanford  v.  National  Council  J.  O.  U.  A.  M.  (N.  C.  S.  C.) : 

97  Southwestern  Reporter  (December  4,  1918)  384. 

Action  on  Benefit  Certificate — Continuance  of  Action: 

The  action  having  been  brought  against  the  insured  to 
cancel  a  beneficiary  certificate  issued  to  her  under  which 
different  amounts  were  payable  to  each  of  two  beneficiaries, 
and  the  insured  having  subsequently  died,  and  one  of  the 
beneficiaries  being  beyond  the  Jurisdiction  of  the  court,  the 
action  was  properly  continued  against  the  beneficiary  within 
the  Jurisdiction. 

[Judgrment   for   plaintiff   below.     Here   affirmed   in  favor   of 
plalntlfL] 

National  Council  of  Knights  and  Ladies  of  Security  v. 
Scheiber  (Minn.  S.  C.) : 

169  Northwestern  Reporter  (December  6.  1918)  272. 

Mutual      Benefit     Society — Doing      Business — Unauthorized 

Solicitation  of  Members: 

Where  a  person  is  engaged  in  soliciting  membership  in 
a  society  for  which  he  received  a  fee  from  the  person 
solicited  if  he  accepted,  and  such  society  had  previously  en- 
tered into  an  arrangement  with  a  fraternal  benefit  associa- 
tion that  is  not  authorized  to  do  business  in  the  state  of 
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Florida,  he  in  effect  is  soliciting  membership  in  such  frater- 
nal benefit  association. 

Same — Same— Same : 

Where  the  act  of  Joining  a  society  ipso  facto  enrolls  a 
person  in  a  fraternal  benefit  association  not  authorised  to  do 
business  in  Florida,  one  who  is  engaged  in  soliciting  mem- 
bership in  such  society,  and  receives  compensation  for  his 
services  from  the  persons  solicited,  is  soliciting  membership 
in  the  fraternal  benefit  association. 

CAccuBed  convicted  below.    Here  conviction  aflirmed.] 

Rutherford  v.  State  (Fla.  S.  C.) : 

79  Southern  Reporter  (December  7,  1918)  887. 

Mutual  Benefit  Society — DisaolutLon  of  Subordinate  Lodoe — 

Distribution  of  Funds: 

The  act  under  which  the  society  was  incorporated  stipu- 
lated one  of  the  objects  as  being  the  establishment  of  a  sick 
and  funeral  fund.  The  by-laws  of  the  society  provided:  "The 
funds  and  properties  of  a  subordinate  council  are  held  for 
charitable  purposes  and  the  donating  or  in  any  manner 
dividing  them  among  the  members  individually  ♦  ♦  ♦  are 
strictly  prohibited/'  Held,  That  funds  divided  on  dissolution 
of  a  subordinate  lodge  could  be  recovered  by  the  state  council 
of  the  order.  It  was  of  no  importance  tliat  the  state  council 
had  established  no  siclc  or  funeral  fund  or  other  fund. 

[Judgment  for  society  below.     Here  reversed  in  favor  of  so- 
ciety.] 

State  Coimcil  or  Order  of  United  American  Mechanics 
of  N.  Y.  V.  Hotaling  et  al.  (N.  Y.,  App.  Div.) : 

172  New  York  Supplement  (December  9,  1918)  501. 

Mutual  Benefit  Society — Insurance  Proceeds — Exemptions: 

Sec.  21  Acts  Ark.  1917,  Vol.  2,  p.  2087,  relating  to  the 
exemption  of  the  proceeds  of  a  mutual  benefit  certificate 
does  not  relate  to  an  absolute  exemption  of  personal  prop- 
erty allowed  a  resident  of  Arkansas  as  exempt  from  certain 
debts  and  liabilities  under  the  constitution  of  that  state. 
The  reason  is  that  beneficiaries  in  insurance  policies,  as 
well  as  other  persons,  are  obligated  to  pay  judgments  against 
them  in  favor  of  third  persons.  The  statute  in  question  was 
not  enacted  for  the  purpose  of  allowing  beneficiaries  exemp- 
tions which  they  were  not  entitled  to  under  the  constitution 
and  laws  of  the  state,  but  was  passed  for  the  purpose  of  ex- 
empting those  funds  from  the  operation  of  the  general  sta- 
tutes relating  to  the  issuance  of  garnishment  proceedings 
thereunder.  ' 

Same— Same— Same : 

The  Supreme  Tribe  of  Ben  Hur  was  such  a  mutual  benefit 
society  as  to  be  within  the  act  above  referred  to  exempting 
proceeds  of  benefit  certificates  from  garnishment. 

[Judgment   for  plaintiff   below.     Here   reversed   in   favor   of 
defendant.] 

Acree  v.  Whitley  (Ark.  S.  C.) : 

206  Southwestern  Reporter  (December  11,  1918)  137. 
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Action  on  Policy— Vioiation  of  Law-— Question  for  Jury: 

If  insured  was  insane  and  not  responsible  for  his  acts 
Immediately  preceding  the  time  he  was  killed  by  the  person 
whom  he  assaulted*  then  he  did  not  commit  an  unlawful  act 
in  violation  of  law  or  voluntarily  engage  in  the  combat,  so 
as  to  forfeit  the  insurance.  It  was  therefore  not  error  to 
submit  to  the  Jury  the  question  of  whether  or  not  there  had 
been  a  violation  of  law. 

Same — Same— I  nstructlons : 

Where  the  contention  of  the  plaintiff  was  that  the  insured 
was  permanently  insane  an  instruction  authorizing  recovery 
if  it  was  found  that  he  was  insane  before  he  was  killed,  was 
not  subject  to  the  objection  that  it  authorized  recovery  notp 
withstanding  the  insured  may  have  been  sane  at  the  precise 
time  of  his  encounter  with  the  person  who  slew  him. 

[Judgment   for   plaintiff  below.     Here  affirmed   agcUnst   so- 
ciety.] 
Eminent  Household  of  Columbian  Woodmen  v.  Howie 
(Ark.  S.  C.) : 

206  Southwestern  Reporter   (December  11,   1918)   147. 

Mutual  Benefit  Society — Beneficiaries — illegal  Marriage: 

Where  one  about  to  Join  a  beneficial  association  desig- 
nates as  beneficiary  in  his  application  for  membership,  both 
by  name  and  as  his  wife,  a  woman  with  whom  he  has  gone 
through  a  ceremony  of  marriage,  she  is  entitled  to  take  un- 
der the  designation,  if  unchanged  at  his  death,  although  when 
the  ceremony  was  performed  he  was  lawfully  married  to  an- 
other woman,  from  whom  he  had  been  separated  and  whom 
he  and  the  beneficiary  believed  to  be  dead  when  the  marriage 
ceremony  was  performed  and  the  designation  made,  unless 
such  disposition  of  the  fund  is  inconsistent  with  the  act  of 
incorporation  or  the  laws  of  the  order. 

Same— Same — Same: 

Where  dependents  are  possible  beneficiaries  under  the  act 
of  incorporation  and  the  laws  of  the  order,  the  description 
of  the  beneficiary  as  the  wife  of  the  assured  in  the  designa- 
tion may  be  treated  as  surplusage,  and  she  takes  as  one  des- 
ignated by  name  if  the  family  relationship  existed  at  the 
time  she  was  designated  and  at  the  time  of  the  death  of  the 
assured. 

[Judgment  for  designated  beneficiary  below.     Here  affirmed 
in  favor  of  said  beneficiary.] 

Murphy  v.  Miles  (Phila.  Co.  C.  P.)  : 

76  The  Legal  Intelligencer   (December  13,   1918)   768. 

Mutual    Benefit   Society — Remedies — Conditions    Precedent: 

Where  members  of  a  mutual  benefit  society  were  ex- 
pelled and  thereafter  failed  to  exhaust  remedies  provided 
by  the  rules  of  society  to  obtain  reinstatement,  they  could 
not  resort  to  court. 
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tame— Same— Excuse : 

The  failure  of  the  plaintiff  to  appeal  from  the  local  tribu- 
nal of  the  society  to  the  grand  executive  counsel*  because 
of  lack  of  confidence  in  that  body*  was  not  sufficient  legal 
excuse  to  entitle  them  to  sue. 
[Decree  in  favor  of  •ociety.] 

Acri  et  al.  v.  Lodge  San  Michele  et  al.     (Dauphin  Oo. 
C.  P.) : 

46   Pennsylvania   County   Court   Reports    (December 
14,  1918)  610. 

Mutual  Benefit  Society — ^Assessment— Forfeiture: 

A  mutual  benefit  society  could  not  forfeit  a  benefit  certi- 
ficate while  it  held  one  full  unapplied  monthly  assessment 

Same— Same — ^When  Attach: 

A  member  of  a  mutual  benefit  society  is  not  liable  for  as- 
sessments levied  prior  to  the  time  when  he  became  a  mem- 
ber of  the  society. 

Same— Same— Tender : 

Where  plaintiff,  who  had  for  some  time  paid  insured's  as- 
sessments, called  by  telephone  and  offered  to  pay  an  assess- 
ment and  was  told  that  none  would  be  accepted,  a  tender  of 
the  assessment  was  unnecessary. 

Same— Same— Waiver: 

Previous  acceptance  of  delinquent  assessments  was  not 
available  as  proof  of  waiver  where  notice  had  been  given  by 
the  society  that  future  assessments  must  be  paid  within  the 
required  time. 

[Judgment  for  society  below.    Here  reversed  against  society.] 

Malone  v.  Grand  Lodge  A.  O.  U.  W.  of  Iowa  (la.  S.  C.) : 

169  Northwestern  Reporter   (December  SO,   1918)   438. 

Action  on  Policy — Evidence— Coroner's  Verdict: 

The  coroner's  verdict  may  be  received  in  evidence  as  a 
part  of  the  proof  of  death  of  the  insured  but  it  is  not  even 
prima  facie  competent  as  tending  to  prove  the  cause  of 
death,  no  matter  by  which  party  it  is  offered. 

Same— Same — Death  Certificate: 

A  certificate  of  death  issued  by  the  State  Board  of  Health 
was  inadmissible. 

Same — Same — Res  Gestae: 

Statements  of  a  policeman  who  killed  the  insured,  made  a 
short  time  after  the  killing,  to  another  policeman,  over  the 
telephone,  were  not  a  part  of  the  res  gestae  and  were  inad- 
missible. 

Same— Violation  of  Law— Evidence  Considered: 

The  evidence  showed  that  the  insured  was  shot  and  killed 
in  a  house  of  ill  fame  by  a  policeman.    The  only  other  wit- 
nesses were  two  Inmates  of  the  house.    The  policeman  was 
14 
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not  in  uniform  at  the  time  and  was  evidently  a  social  visitor 
in  the  house.  The  evidence  did  not  authorize  the  findinsr 
that  at  the  time  of  the  killing  the  insured  was  violating  any 
law  of  the  State  of  Missouri  which  was  punishable  by  death 
or  imprisonment  in  the  penitentiary.  Meld,  That  it  was  en- 
cumbent upon  the  insurance  society  to  sustain  Its  affirma- 
tive plea  by  showing  that  the  insured  at  the  time  of  his 
death  was  engaged  in  the  violation  of  some  law  which  was 
punishable  by  death  or  imprisonment  in  the  penitentiary,  and 
having  failed  to  do  this  the  court  properly  directed  a  verdict 
in  favor  of  the  plaintiff. 

[Judgment    for  plaintiff  below.  Here  affirmed  agralnst  society.] 
Supreme  Council  of  Royal  Arcanum  v.  Quarles  (Ga.  C. 
A.): 

97  Southeastern  Reporter   (December  28,   1918)   567. 

Mutual   Benefit  Society — Suspension — ^Waiver: 

Delinquent  dues  were  accepted  by  the  local  collector  on 
the  day  the  member  died.  The  collector  did  not  know  of 
his  condition  and  assumed  that  health  certificate  would  be 
later  supplied.  The  money  he  received  was  never  remitted 
to  the  home  office,  but  was  tendered  to  the  member's  fam- 
ily after  learning  of  the  facts.  jffeZd,  That  the  member  was 
not  properly  reinstated  and  the  policy  was  not  in  force  at 
the  time  of  his  death. 

Same — Offer  of  Settlement — Effect: 

If  the  society  was  not  liable  its  subsequent  offer  to  re- 
turn a  portion  or  all  of  the  assessments  paid  by  the  mem- 
ber would  not  render  it  liable.  It  had  the  right  to  propose 
a  settlement  of  the  claim  without  becoming  liable  for  the 
claim,  the  validity  of  which  was  always  in  dispute. 

[Judgment  for  plaintiff  below.     Here  reversed  in  favor  of 
society.] 

National  Americans  v.  Howell  (Ark.  S.  C): 

206  Southwestern  Reporter  (January  1,  1919)  670. 

Action    on    Poiicy — Breach    of    Warranty — insufficient    Evi- 
dence: 

The  society  sought  to  establish  that  insured  was  not  in 
good  health  and  free  from  kidney  disease  at  the  time  he 
applied  for  membership,  as  warranted  in  his  application. 
The  evidence  tended  to  show  that  insured,  within  a  few 
days  after  applying  for  membership,  consulted  a  physician 
who  informed  insured  the  day  before  the  delivery  of  the 
certificate  that  he  had  sugar  in  his  urine.  There  was  ex- 
pert testimony  to  the  effect  that  he  was  suffering  from  dia- 
betes at  the  time.  On  the  other  hand»  there  was  evidence 
that  he  performed  his  work  as  usual,  and  frequently  went 
on  a  hunting  trip,  and  that  the  society's  medical  examiner 
had  examined  him  and  found  him  to  be  in  good  physical 
condition  about  the  time  he  called  upon  the  physician  as 
above  stated.  Held,  That  this  evidence  was  insufficient  to 
make  out  a  case  of  breach  of  warranty. 
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teme— Sam  e — Evidence : 

Wliat  certain  witness  advised  insured  to  do  with  refer- 
ence to  procuring  the  insurance*  where  not  necesaary  to  a 
correct  understanding  of  admiBsiona  made  by  insured  to 
such  witness,  was;  inadmissible. 

Same— Same— Same : 

There  was  no  error  in  receiving  picture  of  the  insured 
as  corroborative  of  the  testimony  that  he  went  on  hunting 
expedition. 

[Judgment  for  plaintiff  below.   Here  affirmed  against  society.] 
Petersun  v.  Mystic  Workers  of  the  World  (Minn.  S.  C.) : 
169  Northwestern  Reporter  (January  8,  1919)  598. 

IMutual   Benefit   Service  —  Change  of  Beneflciariea — Mental 

Capacity: 

In  an  action  brought  by  insured's  wife,  to  cancel  a  cer* 
tain  certificate  of  insurance  and  to  declare  a  prior  policy  to 
be  in  force  and  effect,  where  the  evidence  showed  that  the 
insured  was  permanently  insane  before  obtaining  the  new 
certificate  in  favor  of  a  new  beneficiary,  she  was  entitled 
to  release  prayed  for. 

Sam»— Same— Same — Evidence: 

In  such  an  action  testimony  that  the  wife  had  some  three 
months  before  the  change  of  beneficiaries  dealt  with  her 
husband  in  a  settlement  of  property  rights  as  if  he  were  a 
sane  man,  affected  only  her  credibility  as  a  witness. 

[Judgment  for  plaintiff  below.     Here  affirmed  in   favor  of 

plaintiff.] 
Waters  v.  Conselho  Supreme  Da  Uniao  Portuguesa  Do 
Estado  De  California  et  al.: 

176  Pacific  Reporter   (January  6,  1919)    368. 

Mutual    Benefit    Service — ^Assessments — Application   of   Ex- 
cess Payments: 

Where  there  has  been  a  suspension  for  non-payment  of 
assessments  and  it  is  claimed  that  the  insured  had  pre- 
viously made  overpayments  of  assessments  it  must  appear 
that  the  overpayments  so  alleged  to  have  been  made  were 
sufficient  to  pay  all  legal  assessments  between  the  time  of 
the  suspension  and  the  death  of  the  insured. 

[Judgment  for  plaintiff  below.     Affirmed  on  appeal     Here 
rehearing  reversed  in  favor  of  society.] 

Supreme  Counsel  Catholic  Knights  of  America  v.  Wai- 
than  et  al.  (Ky.  C.  A.)  : 

206  Southwestern  Reporter   (January  8.  1919)   772. 

Mutual    Benefit   Society — Subordinate   Lodge— Agency: 

The  subordinate  lodge,  in  taking  in  and  initiating  candi- 
dates, acts  as  the  agent  of  the  supreme  lodge. 

Same — ^Torts  of  Subordinate   Lodge   in   Initiation  of   Mem- 
bers— Liability  of  Supreme  Lodge: 
The  supreme  lodge  of  a  mutual  benefit  society  could  be 

held  liable  for  acts  of  subordinate  lodge  in  initiating  a  can- 
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dldate,  although  the  subordinate  lodge  conducted  the  initia- 
tion in  an  Improper  way,  not  authorized  by  the  supreme 
lodge. 

Same— Same— Sufficiency  of  Complaint: 

Complaint  against  the  supreme  lodge,  subordinate  lodge 
and  certain  members  assisting  in  an  initiation  was  not  de- 
murrable for  misjoinder  of  causes  of  action,  or  for  failure 
to  show  relationship  of  the  parties  to  the  transaction  nor 
any  duty  owing  decedent. 

Same — Same — Evidence : 

In  sudi  an  action  It  was  proper  to  show  that  another  can- 
didate had  met  his  death  in  the  same  manner  as  plaintifTs 
decedent,  Just  a  few  minutes  before. 

Sanne— Same — Assumption  of  Risk: 

Whether  or  not  decedent,  by  voluntarily  submitting  him- 
self for  initiation,  assumed  the  risk  incident  thereto,  was 
for  the  Jury. 

Same — Same — Dismissal   of   Complaint   as   against   Subordi- 
nate Lodge: 

The  dismissal  of  the  complaint  as  against  the  subordi- 
nate lodge,  because  it  was  an  unincorporated  association, 
and  as  against  the  individual  defendants,  on  the  ground 
that  the  evidence  was  not  sufllciently  definite  to  identify 
them  as  the  particular  individuals  taking  part  in  the  initia- 
tion, would  not  exonerate  the  supreme  lodge. 

Same — Same — Agency  of  Supreme   Inatructor: 

The  evidence  showed  that  the  supreme  instructor  visited 
the  local  lodge  in  question  and  had  witnessed  the  initiation 
ceremony  with  the  electrical  apparatus  used  on  the  night 
of  the  accident  on  previous  occasions  and  approved  the 
same;  that  the  same  was  not  used  until  his  approval  was 
secured;  that  he  had  been  sent  to  the  local  lodge  for  the 
purpose  of  visiting  the  lodge,  auditing  its  books  and  in- 
structing its  members  in  all  the  workings  of  the  lodge.  Held, 
That  the  evidence  was  sufficient  for  submission  to  the  Jury, 
the  question  of  whether  or  not  the  supreme  instructor  was 
acting  within  the  scope  of  his  authority  in  giving  approval 
to  the  apparatus  used. 

Same— Same — I  nstructlons : 

The  court  refuses  to  charge  the  Jury,  as  requested  by  the 
defendant,  that  if  the  local  lodge  had  not  been  guilty  of 
negligence  in  causing  death  of  the  member  initiated,  then 
the  Supreme  Lodge  would  not  be  liable.  Held,  That  the 
instructions  should  have  been  given,  that  the  liability  of 
the  principal  rests  upon  the  doctrine  of  respondent  supe- 
rior; exoneration  of  the  agent  must  also  result  in  exonera- 
tion of  the  principal. 

[Judgment  for   plaintiff  below.     Here  reversed   in   favor  of 
society.] 

Supreme  Lodge  of  the  World,  Royal  Order  of  Moose  et 

al.  V.  Gustin  (Ala.  S.  C.) : 

80  Southern  Reporter  (January  11,  1919)  84. 
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Action  on  Policy — Release — Fraud: 

The  plaintiff  commenced  this  action  to  recover  f  1,000  on 
a  beneficiary  certificate  calling  for  $2,000.  The  other  fir 
000  had  been  paid  under  a  compromise  and  settlement 
which,  the  plaintiff  alleged,  had  been  procured  ,by  the 
fraud  of  the  defendant.  The  evidence  tended  to  show  that 
officers  of  the  defendant  had  represented  that  the  insured 
had  stated  in  his  application*  that  he  had  no  disease  of  the 
heart  or  kidneys,  and  that  such  statements  were  false.  The 
report  of  the  defendant's  medical  examiner  showed  that  at 
the  time  of  the  medical  examination  he  was  free  from  any 
such  ailments.  Held,  That  the  evidence  was  sufficient  to 
support  the  Jury's  finding  that  the  compromise  and  settle- 
ment had  been  procured  by  fraudulent  representations. 

Same — Same — ^Tender  Back  of  Amount  Received: 

In  order  to  recover  the  remainder  of  the  amount  named 
in  a  beneficiary  certificate,  after  a  part  has  been  paid  under 
a  compromise  and  settlement,  it  is  not  necessary  to  tender 
back  or  offer  to  return  the  amount  received. 

Same — Same— Fraud — I  nstructions : 

Under  the  circumstances  disclosed  by  the  evidence,  it  was 
proper  to  give  an  instruction  involving  the  good  faith  of  the 
applicant  in  his  answers  to  questions  contained  in  his  appli- 
cation for  a  beneficiary  certificate. 

Sanne--Sam»— Same — Same : 

It  was  not  error  to  instruct  the  Jury  that  the  law  favors 
a  compromise  and  settlement  where  no  fraud  or  deception 
is  practiced  and  the  compromise  and  settlement  is  under- 
stood and  is  freely  and  voluntarily  made. 

[Judgment  for  plaintiff  below.   Here  affirmed  agalnat  society.] 
Garver  v.  Kansas  Fraternal  Citizens  (Kan.  S.  C.) : 
176  Padflc  Reporter  (January  18,  1919)   684. 

Mutual.  Benefit  Certificate— Change  of  Occupation—)  Asaeaa- 

ment — Estoppel : 

Where  the  local  clerk  had  knowledge  that  insured  had 
changed  his  occupation,  by  reason  of  which  a  larger  assess- 
ment was  due,  and  with  such  knowledge  demanded  and 
received  assessment  on  the  old  basis,  thereby  misleading 
the  insured,  the  society  was  estopped  from  claiming  for- 
feiture. 

Same— Waiver— Authority  of  Agent: 

A  by-law  of  |i  mutual  benefit  society,  that  no  officer  of  a 
local  lodge  shall  have  power  to  waive  any  of  the  provisions 
on  any  benefit  certificate,  is  valid  under  Art.  4748,  Rev.  Stat. 
Tex.  1911. 

Same— Same — Estoppel : 

A  waiver  is  a  voluntary  relinquishment  of  a  known  right, 
while  estoppel  arises  where,  by  the  fault  of  conduct  of  one 
party,  another  party  is  misled,  although  a  waiver  was  pro- 
hibitive by  any  officer  of  any  local  lodge,  where  no  such 
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officer  had  notice  of  all  the  facts  relating  to  the  assured's 
change  of  occupation,  and  demanded  and  accepted  assess- 
ments upon  the  old  basis,  the  supreme  body  would  be  es- 
topped. 

Same — Measure  of  Recovery — 8et-0ff: 

In  an  action  on  such  a  certificate,  where  the  society  was 
estopped  from  claiming  forfeiture  for  failure  to  pay  the 
increased  assessment,  it  was  entitled  to  a  deduction  of  the 
difference  between  the  increased  assessment  and  the 
amount  paid. 

[Judgment  for  plaintiff  below.   Here  afflrmed  against  society.] 
Sovereign  Camp,  Woodmen   of  the  World   v.   Putnam 
(Tex.  C.  C.  A.) : 

206  Southwestern  Reporter   (January  16,  1919)   970. 

Mutual  Benefit  Society — Service  of  Process — Statute: 

A  local  medical  examiner  employed  by  and  under  super- 
vision  of  the  supreme  medical  examiner  of  a  mutual  bene- 
fit society  is  not  an  officer  of  the  local  lodge,  within  the 
laws  of  Missouri  authorizing  mutual  benefit  societies  to  en- 
act by-laws  that  no  officer  of  any  local  lodge  shall  have  au- 
thority to  waive  forfeiture  but  was  an  agent  of  the  supreme 
lodge. 

Same— Same— Waiver: 

A  local  medical  examiner,  being  an  agent  of  the  supreme 
lodge  of  a  mutual  benefit  society,  could  waive  warranties 
contained  in  an  application  for  insurance. 

Same— Breacli  of  Warranty — Waiver: 

Where  the  examining  physician  had  been  the  insured's 
physician  for  a  number  of  years,  and  knew  as  much  about 
her  as  she  did  herself  and  filled  in  the  answers  in  the  appli- 
cation, there  wat*  a  waiver  of  forfeiture  on  account  of  al- 
leged false  warranties. 

[Juderment  for  plaintiff  below.    Here  afflrmed  against  society.] 
Hereford    v.    Mystic   Workers    of   the    World    (Kansas 
City  C.  A.) : 

207  Southwestern  Reporter  (January  22,  1919)   76. 

Mutual   Benefit  Society — Service  of  Process — Statute: 

Although  the  insurance  commissioner  was  not  designated 
as  agent  for  services  of  process,  within  the  period  of  time 
prescribed  by  Acts  Ark.  1917,  p.  2087,  Sec.  17,  where  he  was 
so  designated  thereafter,  service  of  process  on  him  was  the 
only  legal  method  of  serving  process  and  an  attempted  serv- 
ice on  an  agent  of  the  local  lodge  was  invalid. 

Same— Duty   of  Giving   Notice   of   Hazardous  Occupation — 

Evidence  Considered: 

Where  insured's  assessments  were  reduced  by  the  society 
in  the  belief  that  he  had  ceased  a  hazardous  employment 
when  in  fact  there  had  been  no  change  of  employment  a 
forfeiture  could  not  be  claimed  upon  the  theory  that  he  had 
failed  to  pay  assessments  based  upon  the  hazardous  occu- 
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patlon.  There  having  been  no  abandonment  by  insured  of 
the  hazardous  occupation  he  was  not  in  default  in  failing 
to  give  notice  of  his  continuance  in  or  resumption  of  such 
occupation. 

[Judgment    against    society    below.      Here    affirmed    against 

society.] 
Sovereign   Camp,   Woodmen   of   the   World   v.   Wilson 
(Ark.  S.  C): 

207   Southwestern  Reporter    (January   22.    1919)    46. 

Mutual   Benefit  Society — Delinquency — Estoppel: 

Where  insured  had.  from  time  to  time,  for  a  good  many 
years,  been  in  arrears  and  had  shortly  before  he  became 
insane  been  urged  to  make  payments  of  his  arrears  to  the 
local  lodge,  to  prevent  suspension,  and  he  had  made  such 
payments  for  that  purpose,  the  society  was  estopped  from 
setting  up  forfeiture  of  membership. 

[Judgment  for  plaintiff  below.    Here  affirmed  against  society.] 
StafPan   v.    Cigarmakers'    Intemat'l    Union    of   America 
(Mich.  S.  C): 

169  Northwestern  Reporter   (January  24,  1919)    876. 

Annotation — Effect   of   Consideration    Moving    From    Bene- 
ficiary originally   Named   in  the  Certificate   Issued   by  a 
Mutual  Benefit  Association,  upon  the  Right  pf  a  Member 
to  Change  Beneficiary: 
Under  the  above  heading  appears  an  annotation  of  the 

case  of  Sipe  v.  Sipe,  heretofore  reported  in  81  Insurance 

Digest  241. 

Lawyers'  Reports  Annotated   (1910  B)   1033. 

Annotation— Insurance:  Validity  and  Effect  of  Rule  of 
Benefit  Society  Requiring  Designation  of  Beneficiary  by 
WMI  or  Contract: 

Under  the  above  heading  appears  an  annotation  in  the  case 
of  Baker  v.  Mosaic  Templars,  heretofore  reported  in  31  In- 
surance Digest  248. 

Ltawyers*  Reporta  Annotated   (1910  F)   777. 

Mutual!  Benefit  Certificate — Beneficiaries — Need  of  Interest: 
The  beneficiary  in  a  mutual  benefit  certificate  has  no 
vested  Interest  which  will  prevent  the  insured  from  changing 
any  of  the  terms  of  the  contract.  The  Interest  of  the  bene- 
ficiary is  a  mere  expectancy  which  depends  upon  the  policy 
remaining  unchanged  until  the  death  of  the  insured. 

Same— Same— Change  of  Designation: 

The  insured,  having  the  right  to  change  beneficiaries,  her 
method  of  making  the  change,  having  been  acquiesced  io 
by  the  society,  can  be  questioned  only  upon  the  ground 
that  It  was  legally  insufficient  to  acoomplish  that  purpose. 
The  regulations  of  the  society,  with  reference  to  changes, 
are  for  its  benefit  and  may  be  waived  by  it. 
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8tame— Same— Same : 

The  policy  was  payable  originally  to  two  beneflciaries. 
The  insured  erased  the  name  of  one  of  the  two  beneficiaries 
80  designated.  Held,  That  the  alteration  had  the  effect 
only  of  making  the  contract  voidable  at  the  option  of  the 
society  and  its  ratification  thereafter  made  it  enforceable 
in  the  altered  form. 

Same — Same — Same — Ratification : 

Where  the  society,  after  receiving  notice  that  the  contract 
had  been  so  altered,  with  full  knowledge  of  the  alteration, 
admitted  its  liability  for  the  entire  sum  claimed,  and  paid 
the  money  into  the  court,  it  thereby  ratified  the  alteration 
made  by  the  insured. 

Same — Same— Same — Same : 

The  society,  having  admission  of  liability  and  payment  of 
the  fund  into  the  court,  ratified  an  attempted  change  by  the 
insured,  could  not  thereafter  repudiate  its  action  and  assimie 
the  position  that  the  change  was  Ineffective  because  not 
made  in  accordance  with  the  provisions  of  its  laws. 

[Judgment   for   plaintiff  below.     Here   affirmed   in   favor  of 
plaintiff.] 

Bills  V.  Bills  et  al.  (Tex.  C.  A.  A.) : 

207  Southwestern  Reporter  (FeA>ruary  6,  1919)  614. 

Mutual  Benefit  Certifioate — Place  of  Contract: 

The  application  was  made  in  Iowa  and  mailed  to  the 
Supreme  Lodge  of  the  society  in  Michigan  where  the  policy 
was  prepared  and  sent  to  the  record  keeper  of  the  local 
lodge  in  Iowa,  who  countersigned  and  delivered  it.  Wteld, 
That  the  contract  was  an  Iowa  contract  under  the  rule  that 
the  place  where  the  final  act  occurs  which  makes  the  insur- 
ance binding  is  the  place  of  the  contract. 

Same— Construction  of  Contract — Conetltutional  Law: 

Nothing  in  violation  of  the  "full  faith  and  credit"  clause 
of  the  constitution  can  be  inferred  from  a  decision  that  a 
contract  is  governed  by  the  laws  of  the  state  where  made, 
rather  than  where  one  of  the  parties  was  organized  and  has 
its  chief  place  of  business. 

Foreign  Company — ^Transaction  of  Business  in  Other  States 
—-Compliance  with  Laws: 

A  mutual  benefit  society  had  no  right  to  transact  busi- 
ness in  a  foreign  state  without  permission,  and  even  then 
is  bound  to  proceed  in  accordance  with  the  laws  of  such 
state. 

Mutual    Benefit   Society — Payment   of    Proceeds   to   Wrong 
Person — Constitutional  Law: 

In  compelling  a  mutual  benefit  society  to  pay  a  stipulated 
indemnity  to  those  entitled  thereto,  even  though  payment 
has  been  made  to  another  not  lawfully  entitled  thereto,  does 
not  violate  the  constitutional  guaranty  of  due  process  of  law. 
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Same— Statutes — Beneficiaries: 

Sec.  1832  Iowa  Code  Supp.  1913,  in  addition  to  prescribing 
conditions  on  which  foreign  mutual  benefit  societies  may 
transact  business  in  the  state  declares  that  "societies,  orders 
or  associations  not  organized  under  the  laws  of  this  state, 
in  addition  to  the  requirements  of  the  provisions  of  section 
eighteen  hundred  and  twenty-nine  of  the  Code,  must  also 
comply  with  all  of  the  provisions  of  this  chapter,  except  as 
to  the  residence  of  membership."  Sec  1824  of  the  Code 
forms  a  part  of  this  chapter  and  provides  the  classes  of 
persons  who  may  be  designated  beneficiaries.  iffeZd,  That 
foreign  societies  admitted  to  do  business  were  bound  by 
Sec  1824  of  the  code 

Sarne — By-Laws — Validity: 

The  members  of  a  mutual  benefit  society,  as  well  as  their 
heirs,  are  bound  by  its  by-laws  if  valid. 

Same — Beneflciariee — Statute: 

A  by-law  that  "If  the  designation  of  beneficiary  shall  fail 
for  illegality  or  otherwise,  the  benefit  shall  revert  to  the  life 
benefit  fund,"  is  invalid  under  Sec.  1824,  Iowa  Supp.  1913, 
prescribing  the  class  of  persons  who  may  be  designated 
beneficiaries. 

Same — Illegal  Beneficiary — Distribution: 

In  the  event  of  some  omission  or  illegality  in  the  desig- 
nation of  beneficiary,  as  exacted  by  the  statute,  the  benefit 
or  indemnity  will  pass  to  the  estate  of  the  insured. 

Action  on  Policy — Recovery  for  Benefit  of  Alien  Enemies — 
Postponement  of  Action: 

The  society  pleaded  in  bar  that  the  heirs  of  the  insured, 
for  whose  benefit  recovery  was  sought,  were  residents  and. 
citizens  of  Germany  and  alien  enemies.  ^Held,  That  the 
court  did  not  err  in  overruling  the  plea  in  bar  and  post- 
poning the  further  hearing  of  the  cause  until  the  termination 
of  the  war. 

[Judgment  against  defendant  below.     Here  afilrmed  against 

defendant.] 
Weiditschka  v.  Supreme  Tent  of  Knights  of  the  Mac- 
cabees of  the  World  (la.  S.  C.) : 

170  Northwestern  Reporter  (February  7,  1919)  800. 

Action  on  Policy — Warranties— ^Construction  of  Contract: 

When,  in  an  action  on  a  fraternal  benefit  life  insurance 
certificate,  it  becomes  necessary  to  determine  whether  the 
statements  made  in  the  written  application  are  warranties 
or  mere  representations,  the  court  will  take  into  considersr 
tlon  the  situation  of  the  parties,  the  subject-matter,  and  the 
language  employed,  and,  when  it  clearly  appears  that  it 
was  the  understanding  of  the  parties  that  the  statements 
should  be  construed  as  warranties,  the  contract  will  be  so 
construed. 
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Same — Same — Burden  of  Proof: 

In  order  that  such  warranties  shall  constitute  a  defense 
to  such  action,  it  is  Incumbent  upon  defendant  to  plead  and 
prove  that  the  answers  were  made  substantially  as  written 
in  the  application,  that  they  were  false  in  some  particular, 
material  to  the  risk,  and  that  defendant  relied  upon  and 
acted  upon  them. 

Same— Same — Directed  Verdict: 

The  insured  denied  that  he  had  ever  been  refused  insur- 
ance. The  evidence  showed  without  conflict  that  this  was 
not  so.  The  evidence  further  showed  that  the  question 
contained  in  the  application  was  in  fact  propounded  and  the 
negative  answer  given.  Held,  That  the  court  should  have 
directed  a  verdict  for  the  defendant. 

[Judgment  for  plaintiff  below.     Here   reversed   in  favor  of 
society.] 

Swanback  v.  Soverign  Camp  of  Woodmen  of  the  World 
(Neb.  S.  C.) : 

170  SouUiwestem  Reporter  (February  7,  1919)  364. 

Action    on    Policy — Statements    in    Proof    of    Deatli — Con- 
pluaivenesa: 
In  the  absence  of  any  explanation  or  other  evidence  the 
statements  in  the  proofs  of  death  as  to  the  age  of  insured 
should  be  deemed  to  establish  the  fact  so  stated. 

Same — ^Misrepresentation  of  Age— Evidence  Considered: 

In  the  application  insured  stated  he  was  46  years  of  age. 
The  defendant's  age  limit  was  52  years  and  premiums  were 
graded  according  to  age.  The  insured  had  previously  made 
application  to  other  insurance  companies  in  which  it  ap- 
peared that  his  age  would  have  been,  at  the  time  of  making 
of  application  to  the  defendant,  in  the  neighborhood  of  52 
years.  In  the  proof  of  death  the  age  given  showed  an 
understatement  of  the  insured  by  twelve  years.  There  was 
some  evidence  to  the  effect  that  the  insured  did  not  know 
his  true  age  and  that  the  beneflciary,  in  making  the  proofs, 
had  made  the  statement  without  sufficient  knowledge  as 
to  the  facts.  Held,  That  the  weight  of  the  evidence  was 
decidedly  in  favor  of  the  society,  that  there  had  been  a 
material  misrepresentation  as  to  age.  That  the  insured 
did  not  know  his  true  age  was  immaterial  since  he  assumed 
to  make  k  positive  statement  with  reference  to  a  material 
fact. 

[Judgment  for  plalntifT   below.     Here  reversed   in   favor  of 
society.] 

Woods  V.  Sovereign  Camp  of  Woodmen  of  the  World 
(N.  Y.,  App.  DiT.) : 

173  New  York  Supplement  (February  10.  1919)  672. 

Action  on  Policy — Misrepresentations — Directed  Verdict: 

The  insured  represented  that  her  mother  had  died  of 
"change  of  life."  The  society  claimed  that  her  death  was 
due  to  pulmonary  tuberculosis.    Held,  That  it  having  been 
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shown  without  contradiction  that  the  mother's  death  was 
from  tuberculosis,  if  there  was  any  evidence  that  the  state- 
ment complained  of  was  either  fraudulently  made  or  ma- 
terial, it  was  error  to  direct  a  verdict  in  favor  of  plaintiff. 

Same— Same — Question  for  Jury: 

The  evidence  showed  that  the  insured's  mother  had  been 
afflicted  with  tuberculosis  for  a  long  time,  from  which  dis- 
ease she  died.  The  insured  lived  with  her  parents,  and  was 
about  grown.  Held,  That  this  evidence,  though  circum- 
stantial, was  sufficient  to  show  knowledge  of  the  facts  on 
the  part  of  the  insured,  and  she  having  denied  that  her 
mother  died  from  tuberculosis,  having  such  knowledge,  the 
question  of  whether  her  answer  was  intentionally  false  was 
for  the  Jury. 

[Judgment  for  plaintiff  below.  Here   reversed   In   favor   of 

society.] 
National  Council  of  Knights  and  Ladies  of  Security  v. 
Dean  (Ky.  C.  A.): 

207  Southwestern  Reporter  (February  12.  1919)  702. 

Mutual  Benefit  Society— ''Family"— Mother: 

Although  insured's  mother  was  living  in  a  home  for 
widows,  she  was  nevertheless  a  member  of  his  "family." 
providing  that  during  all  of  said  period  the  mother  was 
dependent  upon  and  was  supported  by  her  son. 

8ann»— ^ame — Same— Evidence  Considered: 

The  evidence  showed  that  at  the  time  the  insured's  mother 
went  into  the  widow's  home,  her  arrangements  for  her 
going  there  had  been  made  at  the  suggestion  of  her  son 
and  upon  his  agreement  to  pay  $10  per  month  for  her  main- 
tenance and  support.  The  evidence  further  showed  that  he 
did,  as  a  matter  of  fact,  pay  the  agreed  sum  up  to  the  time 
of  his  death.  There  was  other  evidence  to  the  effect  that 
the  mother  had  no  means  of  her  own  and  was  dependent 
upon  her  children.  Held,  That  this  evidence  was  sufficient 
to  sustain  the  finding  that  the  mother  was  a  member  of 
insured's  family. 

[Judgment  for  insured's   mother  below.   Here  affirmed.] 
St  Louis  Police  Relief  Ass'n  v.  Houlehin  et  al.  (St.  L. 
C.  A.) : 

207  Southwestern  Reporter  (Pbruary  12,  1919)  880. 

Action  on  Policy — Suicide — Question  for  Jury: 

The  insured  was  found  dead  in  a  park.  The  arteries  of 
his  left  wrist  were  cut.  About  fifteen  feet  from  the  body 
was  a  razor.  The  society  introduced  a  certified  copy  of 
the  death  certificate  which  showed  death  to  have  been 
caused  by  suicide.  On  behalf  of  the  plaintiff  there  was 
evidence  that  there  was  a  bruise  on  the  insured's  forehead; 
that  the  razor  found  did  not  belong  to  him;  that  he  was 
in  good  financial  condition;  in  good  health;  and  that  his 
family  relations  were  pleasant.  Held,  That  under  this  evi- 
dence, adding  the  presumption  against  suicide,  it  could  not 
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be  held  as  a  matter  of  law  that  death  was  the  result  of 
suicide;   the  question  of  cause  of  death  was  for  the  Jury. 

Same — Same— Coroner's  Verdict: 

The  statement  in  the  coroner's  certificate  of  death  that 
"suicide"  was*  "contributory"  to  the  death  of  the  insured, 
was  not  such  a  statement  of  fact  as  in  contemplation  of 
Sec.  6684  Rev.  St.  Mo.  1909  would  make  out  a  prima  facie 
case  for  defendant. 

[Judflnnent    for    plaintiff   below.        Here      afflrmed      affalnst 
society.] 

Schmidt  v.  Supreme  Council  of  Royal  Arcanum  (St  L. 
C.  A.) : 

207  Southwestern  Reporter  (February  12.  1919)  874. 

Suit  to  Set  Aside  Judgment — Canceling  of  Policy — Suffici- 
ency of  Complaint: 

This  action  was  brought  to  set  aside  an  action  canceling 
the  certificate.  The  suit  to  cancel  was  brought  during  the 
lifetime  of  the  insured  but  was  not  concluded  until  after 
the  death  of  the  insured.  The  amended  complaint  in  this 
case  avers  that  the  defendant  had  full  notice  of  the  death 
of  the  insured  and  of  the  fact  that  the  plaintiff  was  his 
beneficiary,  and  that  without  notice  to  plaintiff  and  without 
plaintiff's  knowledge,  and  without  the  substitution  of  the 
legal  representative  of  the  insured,  and  without  an  appear- 
ance by  the  plaintiff,  it  procured  the  Judgment  of  cancella- 
tion. {Held,  That  is  was  error  to  strike  out  the  amended 
complaint. 

[Judgment  for  society  below.    Here  reversed  against  society.] 
Supomick  v.  National  Council  of  Knights  and  Ladies 
of  Security  (Minn.  S.  C.»: 

170  Northwestern  Ret-orter  (February  14,  1919)  607. 

Mutual  Senfefit  Certificate — Beneficiary — Nature  of  Interest: 
The  beneficiary  in  a  mutual  benefit  certificate  has  a  mere 
expectancy  which  could  be  destroyed  by  any  valid  contract 
between  the  insured  and  the  society  changing  the  bene- 
ficiary. 

Same— Same— Change  of  Designation: 

The  insured  filled  out  a  form  on  the  reverse  of  his  certifi- 
cate canceling  the  certificate  and  requesting  the  issuance 
of  a  new  one  in  favor  of  his  brother.  The  society  on  receipt 
of  the  certificate  so  endorsed  wrote  its  consent  to  the  change 
of  beneficiaries  as  requested.  Seld,  That  this  constituted 
such  a  contract  as  would  effectively  chanf'e  the  beneficiaries 
in  favor  of  the  new  designee. 

Sam  e—^am»— Same : 

It  was  not  necessary  that  a  contract,  changing  the  bene- 
ficiaries, should  be  set  forth  in  a  single  instrument  but  it 
might  be  established  by  several  separate  and  distinct  writ- 
ings showing  the  intention  of  the  parties  to  enter  into  a 
contract. 
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Same— Contract — By-Laws : 

On  the  issuance  of  a  new  certificate  it  most  be  construed 
as  if  the  provisionB  of  the  constitution  of  the  society  then 
in  force  had  been  actually  incorporated  in  it 

[Judgment  for  plaintiff  below.     Here  affirmed   in  favor  of 
plaintiff.] 

Frain  v.  Fraternal  Aid  Union  et  al.  (S.  C.  S.  C.) : 

97  Southeaatem  Reporter  (February  16,  1919)  886. 

Mutual  Benefit  Certificate — Beneflclariea — "Dependent": 

The  law  of  the  society  provided  that,  if  there  were  no 
nearer  relatives  then  the  proceeds  should  go  to  "any  relative 
of  the  deceased  member  who  at  the  time  of  his  death  was 
dependent  for  support,  in  whole  or  in  part,  upon  such  de- 
ceased member."  Insured  was  unmarried;  he  lived  with 
his  father  and  sister,  and  gave  her  spending  money  from 
time  to  time  for  clothes  and  other  things.  Held,  That  the 
sister  could  not  recover  as  a  "dependent."  The  word  "de- 
pendent" implied  duty,  not  bounty;  upon  continuing  obliga- 
tion, not  occasional  giving;  upon  service  imposed  or  under- 
taken, not  upon  favors  voluntarily  bestowed. 

[Judgment   for    plcdntiff   below.       Here     reversed     against 
plaintiff.] 

O'Leary  et  al.  v.  Menard  et  al.  (Me.  S.  J.  C.) : 

106  Atlantic  Reporter   (February  20.   1919)   899. 

Mutual  Benefit  Certificate— Reinstatement — Good  Health: 

Pregnancy  is  not  a  personal  ailment  or  condition  of  bad 
or  unsound  health,  so  as  to  folate  an  agreement  or  stipu- 
lation that  a  member  of  a  beneficiary  society  shall  not  be 
reinstated  after  suspension  for  non-payment  of  dues,  unless 
such  member  is  in  good  health  at  the  time  of  the  reinstate- 
ment. 

Same— ^ame— Same — Pleading : 

In  a  suit  on  an  insurance  policy  issued  by  a  beneficiary 
society,  where  the  terms  of  the  contract  provide  for  the 
reinstatement  of  a  policyholder  who  is  in  arrears,  upon  his 
payment  of  all  overdue  assessments,  provided  "he  be  in  good 
health  at  the  time  of  making  payment  to  the  financier,  with 
a  view  of  reinstatement,"  a  plea  that  the  insured  was  "not 
in  good  health"  at  the  time  of  his  reinstatement  is  too  vague 
and  indefinite,  and  the  defendant  may  be  required  to  set 
forth  definitely  and  specifically  In  what  respect  the  insured 
was  not  in  good  health,  and  the  nature  of  his  ill  health. 

Same — Same — Same— Burden  of  Proof: 

Where  such  ill  health  is  pleaded,  the  burden  of  proof  is 
upon  the  defendant  to  establish  it  by  a  prepondence  of  the 
testimony. 

[Judgment   for    plaintiff   below.        Here     affirmed     against 
society.] 

National  Council  of  the  Knights  and  Ladies  of  Security 
V.  Glenn  (Fla.  S.  C): 

80  Southern  Reporter  (February  22,  1919)  616. 
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Mutual   Benefit  Society — ^Amendment  of  Laws — Retroactive 
Effect: 

An  amendment  of  the  laws  of  a  mutual  benefit  society, 
whereby  it  was  provided  that  members*  becoming  disabled, 
should  remain  in  good  standing  without  payment  of  dues 
for  a  period  of  three  months,  whereas  the  provision  law 
had  been  that  in  such  case  they  should  remain  in  good  stand- 
ing during  disability,  was  not  retroactive  and  did  not  apply 
to  certificates  previously  issued. 

[Judgment  for  society  below.    Here  reversed  against  society.] 
Sawyer  et  al.  v.  Head  Camp,  Pacifiic  Jurisdiction,  Wood- 
men of  the  World  (Col.  S.  C.) : 

177  Pacific  Eeporter  (February  24.  1919)  968. 

Foreign    Company — ^Authority    to     Do    Biieineta — Evidence 

Considered: 

Where  a  foreign  fraternal  beneficiary  society  fails  to  show 
that  it  has  complied  with  its  own  laws  as  to  the  right  to  do 
business  in  this  state,  it  is  not  entitled  to  admission. 
Same — Same— Powers  of  insurance  Department: 

An  administrative  board  may  exercise  only  these  dis- 
cretionary powers  given  it  by  statute.  When  it  is  its  duty 
to  act,  the  statutory  requirements  having  been  complied 
with,  it  has  no  discretion. 

(Application    for   license   refused     below.        Here     affirmed 
against  vociety.) 

Grand  Lodge  A.  O.  U.  W.  of  Iowa  v.  Insurance  Board  of 
Nebraska  (Neb.  S.  C): 

170  Northwestern  Reporter  (February  28,  1919)  617. 

Policy — Change  of  Beneflclarlet — Evidence  Considered: 

Where  application  for  change  of  beneficiaries  was  properly 
made  and  sent  to  and  received  by  the  company,  and  the  com- 
pany then  stated  that  the  change  could  not  be  completed 
until  the  old  certificates  properly  indorsed  were  sent  in, 
and  upon  the  death  of  the  insured  the  company  was  willing 
to  pay  the  proceeds  to  the  new  beneficiary,  there  was,  as 
between  the  new  beneficiary  and  the  original  beneficiaries, 
a  sufllcient  change. 

Same — Same— Same : 

In  addition  to  the  above  facts  it  appeared  that  after  the 
death  of  the  insured  the  original  beneficiaries  signed  a  letter 
directing  the  proceeds  to  be  paid  to  the  new  beneficiary. 
Held,  That  under  this  evidence  the  new  beneficiary  was 
entitled  to  the  proceeds. 

[Judgment    for    new   beneficiary    below.      Here   afllrmed    in 
favor  of  new  beneficiary.] 

Hull  et  al.  V.  Hull  et  al.  (Mich.  S.  C.) : 

170  Northwestern  Reporter  (February  28,  1919)  642. 

Mutual  Benefit  Certificate— I ntemperance^Burden  of  Proof: 

Where  a  suit  is  brought  on  an  insurance  policy,  issued 

by  a  fraternal  benefit  association,  one  of  whose  laws  is  that 
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no  benefits  shall  be  paid  in  consequence  of  the  Intemperate 
ose  of  intoxicating  liquors,  the  burden  of  proof  is  on  the 
association  to  show  that  death  resulted  from  such  intem- 
perate use  of  liquor. 

[Judgment  for     iriaintifl     below.       Here     affirmed  acitinst 
society.] 

Poland  y.  Supreme  Tribe  of  Ben  Hur  (111.  App.) : 

IS  Illinois  Law    Reyiew,    AppeUate    Court    Digest 
(February-lCarch.  1919)  lis. 

Application — False  Statement  as  to   Relationship  of  Bene- 
ficiary— Forfeiture: 

The  designation  by  an  applicant  for  insurance  that  a 
certain  woman  with  whom  he  is  living  is  his  wife,  the 
statement  being  untrue,  are  material  facts,  and  being  false 
and  fraudulent  invalidate  the  contract  of  insurance. 

Same— Habits — Forfeiture: 

A  certification  by  an  applicant  for  insurance  that  he  is 
correct  and  temperate  in  his  habits,  whereas,  at  the  time, 
he  is  living  in  open  adultery,  is  sufllcient  to  invalidate  the 
insurance  contract. 

[Judgment  for  plaintiff  below.     Here  reversed  in  favor  of 
aaeociatioh.] 

Carter  v.  Employe's  Benefit  Association  of  American 
Steel  Foundries  (111.  App.) : 

18     nUnois     Law     Review,     Appellate  Court  Digest 
(February-March,  1919)  181. 

Action   on   Policy — Misrepresentation   as  to   Age — Question 
for  Jury: 

Where  issue  was  raised  as  to  whether  or  not  there  had 
been  a  misrepresentation  of  age,  a  statement  made  by  the 
insured  in  his  marriage  license  conflicted  with  the  state- 
ment made  in  the  application,  was  not  conclusive. 
Same— Sams — Same : 

In  such  a  case  it  was  not  error  to  refuse  an  instrument 
evidencing  an  agreement  between  the  insured  and  hie  father, 
which  he  could  not  have  lawfully  made  at  the  time  had  he 
not  then  been  as  old  as  21  years. 
Same-— Same — Same : 

Insured's  son  could  testify  as  to  a  conversation  which 
occurred  18  or  19  years  before,  between  his  father  and  moth- 
er, regarding  the  father's  age,  in  which  the  father  claimed 
that  he  was  bom  in  a  certain  year. 
Same-— Same — Same : 

The  admission  in  the  proof  of  death,  though  making  a 
prima  facie  case  in  favor  of  the  society,  did  not  shift  the 
burden  of  proof. 

[Judgment  for  plaintiffs  below.       Here     aflirmed     against 
society.] 

Armstrong    et    al.    v..    Modem    Woodmen    of    America 
(Wash.  S.  C.) : 

178  Pacific  Reporter  (March  8,  1919)  1. 
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Application — False  Statements  a  Cause  for  Forfeiture: 

It  was  contended  that  the  Insured  had  stated  that  he 
had  had  hernia  and  had  been  operated  on  for  it  was  false 
and  therefore  the  policy  was  void.  Held,  That  although 
the  statement  was  false  it  would  not  render  the  i>olicy  void 
since  it  was  not  issued  on  the  faith  of  such  statement. 

Same — Same— Evidence  Considered: 

The  insured  stated  in  his  application  that  he  had  never 
had  syphilis;  the  physician,  who  was  his  brother-in-law  and 
who  had  attended  him,  testified  that  he  believed  the  insured 
had  the  disease  for  three  years  before  his  death;  that  he 
treated  him  for  it  and  the  treatment  was  effective;  that  he 
had  a  Wasserman  test  made  and  there  was  a  positive  reac- 
tion. There  was  no  evidence  tending  to  show  that  his 
opinion  was  probably  mistaken.  Held^  That  the  verdict  in 
favor  of  the  plaintiff  was  so  contrary  to  the  evidence  as  to 
necessitate  reversal. 

Action   on   Policy — Sufficiency  of  Complaint: 

The  petition  was  not  defective  for  failure  to  allege  con- 
sideration, but  failure  to  allege  performance  of  the  condition 
precedent  named  in  the  policy  did  render  it  defective. 

[Judgment  for  plaintiffs  below.     Here  reversed  in  favor  of 
society.] 

Sovereign  Camp  of  Woodmen  of  the  World  v.  Cooper 
et  al.  (Tex.  C.  C.  A.)  : 

208  Southwestern  Reporter  (March  5,  1919)  550. 

Action  on  Policy — Liability  of  Reinsurer: 

A  life  policy  for  $2,000  had  lapsed  before  the  death  of  the 
insured  and  before  the  defendant  company,  by  written  agree- 
ment, assumed  the  liabilities  set  forth  in  the  insurance 
contract.  The  policy  itself  being  void  at  the  time  the 
assumption  of  liability  was  undertaken  by  the  defendant 
company,  no  liability  attached  against  the  original  insurer, 
and  hence  none  was  assumed  by  the  defendant  company. 

Same^Measure  of  Liability — Contract  Construed: 

The  other  contract  of  insurance  provided  for  the  payment 
of  50  monthly  installments  of  $20  each  to  the  beneficiary 
upon  proof  of  death  of  the  insured,  but  provided  that  if  his 
death  resulted  solely  from  an  "accident  of  travel,"  only  100 
monthly  installments  of  $20  each  be  paid  to  the  beneficiary. 
It  further  provided  that  the  beneficiary,  "if  the  widow  of 
the  insured,"  should  be  entitled  "after  having  received  100 
monthly  payments  provided  for  above,"  to  a  continued 
benefit  of  $20  per  month  during  the  full  term  of  her  widow- 
hood, to  cease  upon  her  remarriage  or  death.  There  being 
no  proof  that  the  death  of  the  insured  resulted  from  an 
accident  of  travel,  the  beneficiary  was  not  entitled  to  the  100 
consecutive  monthly  installments  of  $20  each  provided  for 
by  the  contract,  and  was  not  entitled  to  the  continued 
benefit  of  $20  per  month  during  her  widowhood,  which  was 
only  due  and  payable  after  the  100  monthly  payment  pro- 
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ylded  for  in  the  event  of  accidental  deatb  should  have  been 
received  by  her.  Both  the  payment  of  the  100  monthly  in- 
stallments of  $20  each  and  the  continued  benefit  of  |20 
per  month  during  her  widowhood  depended,  by  the  terms 
of  the  contract,  upon  the  accidental  death  of  the  Insured, 
resulting  solely  from  an  accident  of  travel. 

[Judgment  for  Bociety  below.     Here  affirmed  In   favor  of 

society.] 
Lindsey  v.  Independent  Order  of  Puritans  (Ga.  C.  A.) : 
98  Southeastern  Reporter  (March  8,  1919)  262. 

Action  on  Policy — P<roof  of  Leas — ^Waiver: 

A  clause  in  a  certificate  of  life  insurance  which  requires 
preliminary  proof  of  death  90  days  before  it  shall  be  brought 
upon  the  certificate  may  be  waived  by  the  insurer,  and  in 
case  of  such  waiver  suit  may  be  brought  90  days  after  the 
death  of  the  insured. 

Samo^FaUe  Statements — Forfeiture: 

The  statements  in  the  application  were  made  the  basis 
of  the  contract  and  were  certified  by  the  applicant  to  be 
full,  true  and  complete,  and  that  falsity  thereof  would 
forfeit  the  insurance.  It  was  averred  in  answer  that  the 
representations  that  the  agent  had  never  had  either,  the 
disease  of  gonorrhea  or  consumption,  and  was  never  at- 
tended by  any  physician,  were  false;  that  he  did  have  such 
diseases,  on  account  of  which  he  had  received  medical  treat- 
ment and  which  diseases  contributed  to  his  death.  Held, 
That  there  could  be  no  recovery. 

Same— Same^Burden  of  Proof: 

The  burden  of  proof  was  upon  the  society  to  establish 
breach  of  warranty. 

[Judgment  for  plaintiff  below.     Here  reversed  in  favor  of 
society.] 

Sovereign   Camp   of  Woodmen   of   the   World   v.   Mc- 
Donald   (Fla.  S.  C): 

80  Southern  Reporter  (March  8,  1919)  666. 

Mutual     Benefit    Certificate— "Occupation" — Evidence    Con- 
sidered: 

The  following  occupations  were  designated  as  prohibited 
occupations:  "Saloon  keepers,  bartenders  of  those  engaged 
in  the  retailing  of  intoxicating  liquors  as  a  beverage."  The 
evidence  showed  that  the  plaintiff  was  the  proprietor  of  a 
saloon.  Her  husband,  the  insured,  acted  as  her  agent  in 
the  management  of  the  business.  A  regular  bartender  was 
employed  to  sell  drinks  over  the  bar.  Occasionally,  however, 
and  particularly  late  at  night,  the  bartender  would  be  away 
and  on  such  occasions  the  insured  would  go  behind  the  bar 
and  serve  drinks  to  those  asking  for  them.  Held,  That 
occupation  is  defined  to  be  that  which  occupies  the  time 
and  attention;  the  principal  business  of  one's  life;  the  acts 
performed  by  the  insured  in  the  present  case  were  not 
16 
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enough  to  establish  that  he  was  engaged  in  the  occupation 
of  saloon  keeper  or  bartender. 
[Judgment  for  plaintiff.] 

Pulaski   V.   Sovereign  Camp   of  the   Woodmen   of  the 
World  (N.  Y.,  Tr.  Tr.) : 

174  New  York  Supplement  (March  10,  1919)  298. 

Action  on   Policy — ^Venue — Statute: 

In  suits  brought  on  insurance  policies,  where  the  plaintiff 
resides  and  the  defendant  is  served  in  the  city  where  court 
is  located,  the  city  court  has  jurisdiction,  and  Sec.  7  of 
the  Practice  Act  does  not  confine  such  Jurisdiction  of  courts 
of  record  of  the  county  where  the  plaintiff  resides. 

Application — Breach  of  Warranty — Forfeiture: 

Where  an  applicant  for  life  insurance  is  expressly  declared 
to  be  a  part  of  the  policy  and  the  statements  therein  con- 
tained are  warranted  to  be  true,  such  statements  will  be 
deemed  material  whether  they  are  so  or  not,  and  if  shown 
to  be  false  there  can  be  no  recovery  on  the  policy  however 
innocently  the  statements  may  have  been  made. 

[Judgment   for  plaintiff  below.     Here  reversed  in  favor  of 
society.] 

Gunter  v.  Mystic  Workers  of  the  World  (111.  App.) : 

13     Illinois     Law     Review,     Appellate  Court  Digest 
(February-March,  1919)  136. 

Mutual    Benefit    Certificate — Change    of    Beneficiaries — By- 
Laws: 

Equity  may  not  ignore  the  positive  inhibition  of  a  by-law 
of  the  beneficiary  society  making  any  change  of  beneficiary 
ineffective  without  surrender  of  the  old  certificate  and  the 
issuing  of  a  new  one,  and  may  not  regard  a  new  certificate 
as  having  been  issued,  when  no  one  of  several  reasonable 
requirements  of  the  by-law  relating  to  change  of  beneficiary 
has  been  complied  with,  and  the  society  has  not  been  placed 
in  a  position  in  which  it  might  have  issued  a  new  certificate, 
but  for  the  member's  death.  The  mere  making  out  of  a 
paper,  undertaking  to  change  the  beneficiaries,  was  in- 
sufficient to  effect  a  change  where  the  insured  died  before 
it  was  presented  to  the  society. 

[Judgment  for  original  beneficiary.     Here  affirmed  in  favor 
of  original  benefldary.] 

Bishop  V.  Roberts  et  al.  (Kan.  S.  C.) : 

178  Pacific  Reporter  (March  10,  1919)  409. 

Application — Warranties: 

Answers  to  questions  propounded  by  an  Insurer  in  an 
application  for  .insurance,  would  not  be  construed  as  war- 
ranties, unless  they  are  clearly  shown  by  the  form  of  the 
contract  to  have  been  so  intended  by  the  parties. 

Same— Same^Forf eitu  re : 

The  parties  to  an  insurance  contract,  being  sui  juris,  have 
the  right  to  make  statements  contained  in  application  war- 
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ranties,  if  they  so  desire  and  contract,  and  when  this  is  done 
they  must  be  strictly  and  literally  true  or  the  contract  of 
insurance  becomes  voidable. 
Same— Same — Contract  Construed: 

In  both,  the  application  and  policy,  the  insured  "expressly 
warrants  his  answers  to  be  true."  Held,  That  the  parties 
intended  the  answers  to  be  construed  as  warranties. 

Same— Same^Forf  elture : 

The  insured,  in  answer  to  the  inquiry  as  to  what  phy- 
sicians had  been  consulted  within  a  certain  period  of  time, 
gave  the  name  of  one  physician  only,  whereas  he  had  at 
another  time  consulted  another  physician.  Held^  That  the 
warranty  was  not  literally  true,  and  the  society  having 
promptly  elected  to  rescind,  there  was  no  liability. 

[Judgment  for  plaintiff  below.     Here  reversed  in  favor  of 
society.] 

Modem  Woodmen  of  America  v.  Hall  (Ind.  App.) : 

121  Northeastern  Reporter  (March  11.  1919)  836. 

Action  on  Policy — Payment  of  Asaestments — Evidence: 

Testimony  as  to  what  was  said  by  the  cashier  of  a  "de- 
pository bank"  at  a  time  subsequent  to  the  death  of  the 
insured,  was  not  admissible. 

Same— "Acquiescence" — Definition : 

'^Acquiescence"  in  a  suspension  is  such  consent  of  the 
insured,  to  be  deduced  or  implied  from  silence  or  absence 
of  objection,  as  would  induce  the  company  to  believe  that 
the  insured  had  accepted  the  view  held  by  the  society  touch- 
ing the  effect  of  his  default,  and  which  would  therefore 
excuse  the  subsequent  failure  of  the  society  to  advise  the 
insured  of  the  levy  of  subsequent  assessments. 
(Record  of  Court  of  Appeals  quashed.) 
State  ex   rel.   Bankers'   Life   Co.    v.   Reynolds,   Judge, 
et  al.  (Mo.  S.  C.) : 

SOS  Southwestern  Reporter  (March  12.  1919)  618. 

Action    on    Poiicy — Payment    of   Assessment — Question    for 
Jury: 

Under  the  terms  of  the  contract  if  the  assessoient  for 
June  was  paid  on  or  before  July  1  the  insured  was  not 
in  default.  The  receipt  for  this  assessment  introduced  in 
evidence  bore  the  date  of  July  1.  Held,  That  notwith- 
standing the  testimony  of  local  clerk  that  he  could  not 
be  positive  about  receiving  the  payment  on  July  1,  the  ques- 
tion was  properly  submitted  to  the  Jury. 

Same— ^ame— Conciusiveness  of  Receipts: 

The  fact  that  insured  had  accepted  annual  receipts  er- 
roneously showing  payments  which,  if  true,  would  place  him 
in  default,  would  not  estop  him  from  showing  the  true  facts. 

Same — Same^Same : 

There  was  no  error  in  permitting  a  witness  to  testify  in 
explanation  of  a  receipt  given  for  certain  numbered  assess- 
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ments  that  were  for  the  months  of  October  and  November. 
The  receipt  was  open  to  explanation. 

[Judgment   for  plaintiff   below.   Here   affirmed  a^ainat   so- 
ciety.] 

Sovereign  Camp  of  Woodmen  of  the  World  v.  Wallace 
(Ala.  C.  A.) : 

80  Southern  Reporter  (March  15.  1919)  691. 

Mutual  Benefit  Society — Beneficiariea: 

Where  the  designated  beneficiary  was  not  within  the 
classes  prescribed  by  the  by-laws  of  the  society  and  the 
statute  under  which  it  was  incorporated,  he  could  not  re- 
cover in  the  absence  of  grounds  for  estoppel. 

Same— ^ame^Right  to  Contest: 

The  by-laws  limited  payments  to  certain  designated  rela- 
tives and  provided  that  in  case  of  an  invalid  designation 
the  proceeds  should  be  paid  to  certain  relatives  in  the  order 
named.  Held,  That  the  defense  against  the  claim  of  the 
designated  beneficiary,  who  was  not  within  the  classes  pre- 
scribed, was  not  closed  to  plaintiffs,  who  were  relatives  of 
the  insured  entitled  to  the  proceeds  under  the  by-law  re- 
lating to  distribution  where  there  had  been  an  invalid 
designation. 

[Judgment  for  plaintiffs.] 

Harrison  et  al.  v.  Carr  (N.  Y.,  Sp.  Tr.,  Erie  Co.) : 

174  New  York  Supplement   (March  17,  1919)  433. 

Mutual  Benefit  Society — Election  of  OfHcers — Right  to 
Postpone  Meeting: 
•  There  being  nothing  in  the  by-laws  of  the  society  to  show 
that  the  president  of  the  election  committee  had  authority 
to  postpone  a  meeting  for  the  election  of  officers,  his  act  in 
so  doing  was  wholly  unauthorized.  The  right  given  to  the 
president  of  the  society  to  dissolve  or  adjourn  a  meeting 
for  another  date  '^whenever  the  minds  are  excited  and  to 
avoid  disturbance"  would  not  authorize  him  or  the  president 
of  the  committee  to  postpone  the  meeting.  That  was  a 
power  vested  solely  in  the  members. 

Same— Same— Acts  of  Remaining  Members: 

The  meeting  not  being  legally  adjourned  or  postponed, 
the  members  who  remained  could  elect  officers. 

Corporations — Suit    to    Recover    Property    and    Records — 
Jurisdiction: 

While  mandamus  is  an  appropriate  remedy  to  pass  upon 

the  validity  of  officers  of  a  private  corporation,  where  the 

election  is  merely  incidental  to  relief  sought  upon  other 

grounds,  as  for  instance  the  obtaining  of  possession  of  the 

property  tax,  etc.,  of  the  corporation  a  bill  in  equity  will  lie. 

[Decree  dismissing  biU  of  complaint  below.    (Here  reversed.] 

Society  of  Mutual  Succor  St.  Mary  of  Lattinl  of  Rocca- 

monfina  v.  lacobe  et  al.  (Mass.  S.  J.  C): 

122  Northeastern  Reporter  (March  26,  1919)  292. 
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Mutual   Benefit   Society — Beneficiarlea — Subsequent  Ciiange 

of  Relationship: 

The  appointment  of  beneficiaries  to  death  benefits  by  the 
insured  in  a  contract  of  insurance,  valid  in  its  inception 
and  unrevoked  by  him,  is  not  affected  by  subsequent  change 
of  relationship  by  marriage  or  divorce  unless  so  stipulated 
in  the  contract  controlled  by  some  provision  of  law. 

Same— Sam»— Subsequent  Marriage  of  Insured: 

Where  in  such  contract  of  insurance  in  a  voluntary  mutual 
benefit  association  the  applicant  in  accordance  with  the 
regulations  of  the  association  has  appointed  his  father  and 
mother  to  death  benefits  resulting  solely  from  natural  causes 
or  from  accident  not  under  control  of  the  person  or  corpora- 
tion' by  whom  he  is  employed,  as  stipulated,  such  appoint- 
ment is  not  revoked  by  the  subsequent  marriage  of  the  in- 
sured, unless  so  stipulated  in  the  contract  or  by  the  rules 
and  regulations  made  a  part  thereof. 

Same— Same— Same^Distributi  on : 

Where  a  subsequent  regulation  specifically  provides  that 
death  benefits  for  death  resulting  from  "accident"  shall  go 
to  the  widow,  children  or  parents  of  the  deceased  member, 
but  provides  that  if  at  the  time  of  his  application  the  mem- 
ber shall  have  none  of  the  preferred  beneficiaries  named, 
he  may  if  he  so  elects  appoint  some  other  person  or  persons 
beneficiary  or  beneficiaries,  the  subsequent  provision  thereof 
that  his  marriage  subsequent  to  such  application  shall  be 
a  revocation  of  such  appointment,  the  effect  of  such  revoca- 
tion should  be  limited  to  death  benefits  resulting  from  "acci- 
dent" and  should  not  be  extended  by  construction  to  bene- 
fits for  death  resulting  from  "natural  causes"  which  the 
member  in  his  application  has  directed  to  be  paid  other- 
wise and  according  to  some  other  provision  of  the  contract. 

Sam»— Same— Nature  of  Interest: 

The  right  of  a  beneficiary  lawfully  appointed  to  such 
benefits  is  in  its  inception  inchoate  but  becomes  consum- 
mate on  the  death  of  the  insured  and  cannot  be  thereafter 
waived  or  abrogated  by  the  insurer  or  otherwise  changed 
unless  absolved  by  some  positive  rule  of  law. 

[From  a  decree  for  certain  of  the  defendants  or  their  de- 
fendants' appeaL  Here  reversed  in  part  and  decree  in 
accordance  with  opinion.] 

Hamilton  v.  McLain  et  al.  (W.  Va.  S.  C.  A.) : 

98  Southeastern  Reporter  (March  29.  1919)  H6. 

Mutual  Benefit  Society — Contract — By-Laws: 

Every  contract  of  insurance  entered  into  between  a  mutual 
benefit  society  and  a  member  is  made  in  contemplation  of 
its  constitution  and  by-laws  and  its  articles  of  assooiation 
and  the  statutes  of  the  state  applying  to  the  operation  of 
such  societies,  and  all  of  these  enter  into  and  form  a  part  of 
the  contract  of  insurance  which  is  evidenced  by  the  benefit 
certificate,  and  the  members  are  bound  by  the  provisions  of 
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the  constitution  and  by-laws,  although  they  may  not  have 
actual  knowledge  of  them. 
Same-— Same— ^ame — ^Amendments: 

Alterations  in  the  by-laws  and  constitution  of  a  mutual 
benefit  society  are  binding  on  the  society*  its  members  and 
the  beneficiaries  of  its  insurance,  if  the  alterations  are  in- 
tended to  operate  retrospectively  and  the  society  has  the  re- 
serve right  to  make  the  changes  in  its  by-laws,  or  where  in 
the  contract  of  insurance,  the  insured  agrees  to  be  bound 
by  alterations  thereafter  made.  Such  alterations,  however, 
cannot  be  made  as  to  past  contracts,  if  the  alterations  would 
destroy  vested  rights. 
Same^Beneficiaries — ^Vested  interest: 

By  the  enactment  of  the  Act  of  March  22,  1916  (Ky.  Laws 
1916  c.  27)  the  old  rule  in  Kentucky  to  the  effect  that  upon 
the  death  of  a  beneficiary  under  a  mutual  benefit  certificate, 
the  proceeds  went  to  his  heirs  in  the  absence  of  a  new  desig- 
nation, waa  changed  so  as  to  provide  that  such  a  beneficiary 
had  merely  a  contingent  interest  that  only  became  vested' 
upon  the  death  of  the  insured. 

Same^Beneficiaries — Distribution : 

The  insured's  three  children  were  named  as  beneficiaries. 
Under  the  laws  of  the  society  at  the  time  of  the  issuance  of 
the  certificate,  the  interest  of  any  beneficiary  who  might  die 
passed  to  his  heirs.  Subsequent  to  the  issuance  of  the  cer- 
tificate, the  by-laws  of  the  society  were  changed  so  as  to  pro- 
vide for  the  payment  of  the  proceeds  to  the  surviving  bene- 
ficiary in  such  a  case.  The  laws  of  the  state  were  also 
changed,  subsequent  to  the  issuance  of  the  certificate,  to  pro- 
vide that  a  beneficiary  in  such  a  certificate  h$id  only  a  con- 
tingent interest  which  ceased  upon  his  death  preceding  the 
death  of  the  insured.  Two  of  the  three  beneficiaries  died  be- 
fore the  death  of  the  insured  and  no  new  designation  was 
made.  Held,  That  the  heirs  of  the  two  deceased  beneficiaries 
were  entitled  to  participate  in  the  proceeds  of  the  certificate. 
The  change  in  the  laws  of  the  society  did  not  have  the  ef- 
fect of  divesting  them  of  the  rights  previously  acquired, 
neither  could  the  act  of  the  Legislature  affect  their  rights. 

[Judgment  below  denying  plaintiff's  claim  to  the  whole  of  the 
proceeds.    Here  affirmed  against  plaintiff.] 

Bright   V.   Supreme   Council   of   Catholic   Knights   and 
Ladies  of  America,  et  al.  (Ky.  C.  A.): 

209  Southwestern  Reporter  (AprU  2,  1919)  879. 

Mutuai   Benefit   Society — Autliority  of  Agent — Question   for 
Jury: 

Since,  before  the  Act  of  1911,  p.  713,  an  agent  of  a  mutual 
benefit  society  with  authority  to  collect  premiums,  might 
have  conferred  upon  him,  by  implication,  the  authority  to 
effect  a  waiver  of  defaults  and  forfeitures  from  the  failure  to 
duly  pay  premiums  or  assessments  by  the  reception  thereof 
after  they  should  have  been  paid,  the  existence  and  extent  of 
such  authority — resting,  is  here,  in  implication,  and  neces- 
sarily in  parol — was  a  question  for  decision  of  the  jury. 


Digitized  by  VjOOQ IC 


1919.]  FRATERNAL  AND  ASSESSMENT.  23J 

Same — Same— Same : 

The  evidence  showed  that  the  agent  was  a  locomotive 
engineer  and  was  frequently  away  on  his  runs,  of  which  the 
society  knew;  that  he  was  the  only  collecting  agent  in  the 
division.  During  repeated  absences  on  his  runs,  his  wife  re- 
ceived the  payments  of  assessments  from  members  who 
came  in  to  pay.  lETekf,  That  under  this  evidence  whether  or 
not  the  agent  had  authority  to  delegate  his  powers  to  an- 
other was  for  the  Jury. 
Same— Statements  of  Agent — Evidence: 

It  was  permissible  for  the  plaintiff,  the  beneficiary,  to 
offer  in  evidence  the  statements  made  by  the  agent  to  her 
subsequent  to  the  time  the  wife  of  such  agent  had  received 
the  assessment,  to  the  effect  that  the  insurance  was  "all 
right." 

[Judgment  for  plaintiff  below.  Here  reversed  in  favor  of  So- 
ciety.] 

Locomotive  Engineers  Mutual  Uife  and  Accident  Insur- 
ance Association  v.  Hughes  (Ala.  S.  C.) : 

80  Southern  ReporUr  (AprU  6,  1919)  880. 

Action  on  Poiioy — Refutai  to  Accept  Assessment — Evidence 
Considered: 

Pursuant  to  an  amendment  of  by-laws,  the  society  rerated 
its  members  and  issued  new  certificates  to  its  members. 
The  certificate  issued  to  the  insured  In  this  case  called  for  a 
monthly  assessment  of  $11.30.  The  amended  laws  provided 
that  the  member  might,  at  his  election,  avail  himself  of  an 
option  to  pay  part  of  the  assessment  in  cash  and  have  the 
balance  charged  against  his  insurance.  The  insured  elected 
to  pay  $6.50  cash  and  have  the  balance  of  his  assessment 
charged  against  the  policy.  But  during  the  succeeding 
month  he  received  a  notice  from  the  society  as  follows: 
"You  win  please  send  remittance  on  this  policy  so  I  can 
send  it  in,  $11.30.  Please  attend  to  this  at  once."  ffeld,  That 
this  notice  did  not  operate  as  a  refusal  to  accept  less  than 
the  amount  therein  set  forth  so  as  to  render  unnecessary 
tender  of  the  amount  rightfully  due. 

[Judgment  for  plaintiflF  below.    Here  reversed  in  favor  of  So- 
ciety.] 

Supreme    Lodge,    Knights    of   Pythias    v.    Guess   (Ind. 
App.) : 

122  Northeastern  Reporter  (April  8,  1919)   426. 

Unincorporated  Association — Actions — Parties: 

In  the  absence  of  a  statute  authorizling  such  procedure,  an 
unincorporated  society  or  association  cannot  be  sued  as  an 
entity  by  its  name,  nor  can  a  judgment  be  rendered  against 
it  merely  by  name.  To  confer  Jurisdiction,  the  persons  com- 
posing it,  or  some  of  them,  must  be  named  as  parties  and 
process  served  upon  them  individually. 
Same — Submission  to  Jurisdiction — Evidence  Construed: 

If  such  a  society  or  association,  being  sued  as  a  corpora- 
tion, files  a  plea  denying  its  corporate  existence,  and  such 
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plea  is  ascertained  to  be  well  founded,  its  failure  to  object 
to  an  amendment  of  the  process  and  pleadings,  so  as  to  treat 
it  as  a  fraternal  benefit  society,  under  a  statute  permitting 
actions  against  certain  classes  of  such  societies  by  name, 
does  not  amount  to  a  submission  to  the  jurisdiction  of  the 
court,  to  such  an  extent  or  in  such  manner  as  will  sustain  a 
Judgment  against  it,  unless  the  proof  shows  it  to  be  such  a 
society  as  may  be  so  sued  by  virtue  of  the  statute. 

Same — Denial  of  Corporate  Existence — Estoppel: 

The  doctrine  of  estoppel  is  not  available  to  persons  deal- 
ing or  contracting  with  an  unincorporated  association,  with 
knowledge  of  its  character.  In  an  effort  to  prevent  it  from 
denying  corporate  existence  on  its  part. 

Same— "Fraternal  Benefit  Society" — Statute: 

An  unincorporated  association  paying  no  death  benefits  nor 
any  disability  benefits  in  excess  of  $500  in  one  year  to  any 
one  person  is  not  a  fraternal  benefit  society,  within  the 
meaning  of  c.  55 A  of  Barnes'  Code  (Code  1913,  c.  55A 
[sees.  3226-3263]). 

Same — ^Actions — Parties : 

Nor  is  such  an  association  identical  with  an  incorporated 
life  and  accident  insurance  association,  or  an  incorporated 
building  association,  or  an  unincorporated  pension  associa- 
tion, composed  of  members  of  the  general  association  to 
which  they  are  related,  in  such  sense  as  to  make  it  amen- 
able to  Judicial  process  as  a  corporation,  or  to  bring  it  with- 
in the  statute  authorizing  Judicial  procedure  against  fra- 
ternal benefit  societies,  by  name. 

Same— Action  for  Damages — Judgment  against  Members: 

An  action  ex  delicto  against  such  an  association  and  indi- 
vidual members  of  one  of  its  subordinate  lodges  or  divisions, 
predicated  upon  alleged  wrongful  and  Illegal  expulsion  from 
such  subordinate  organization,  may  be  prosecuted  to  Judg- 
ment, against  the  individual  defendants,  on  failure  of  Juris- 
diction of  the  association  itself,  the  parties  being  liable  Joint- 
ly and  severally,  if  liable  at  all. 

Same— Wrongful   Expulsion — Remedies: 

An  inquiry  as  to  the  liability  of  an  unincorporated  asso- 
ciation and  members  thereof,  for  alleged  wrongful  and  illegal 
expulsion,  participated  in  by  a  subordinate  body  acting  un- 
der the  orders  of  a  superior  officer  constituting  the  official 
head  of  the  association,  involves  consideration  of  the  rights, 
duties,  power,  and  obligations  of  the  members,  the  subordi- 
nate bodies  and  superior  officers  and  tribunals,  as  determined 
by  the  constating  articles  of  agreement,  by-laws,  rules  and 
regulations,  often  designated  as  the  constitution,  statutes, 
and  rules,  and  the  usages  and  precedents  of  such  organ- 
izations. 

Same— By-Laws — ^Validity: 

Like  other  written  instruments,  such  laws,  rules  and  regu- 
lations are  proper  subjects  of  interpretation,  and  the  reason- 
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able  construction  given  them  by  the  officers  and  tribunals 
expressly  or  Impliedly  charged  with  the  duty  of  interpreta- 
tion, or  of  which  they  are  reasonably  and  fairly  susceptible, 
is  binding  upon  the  members  and  subordinate  organizations 
of  the  order,  and  also  upon  the  courts  in  the  administration 
of  justice  in  causes  Involylng  the  rights  of  members,  if  it 
does  not  contravene  public  policy  or  any  public  law. 

Same— Same— Authority  of  Offlcere: 

Right  of  an  officer  of  an  unincorporated  association,  desig- 
nated in  its  constitution,  as  its  official  head,  and  authorized 
by  that  instrument  to  exercise  full  control  over  the  order  in 
general,  and  to  sign  all  charters  and  decide  all  controversies 
appealed  to  him,  subject  to  a  power  of  review  by  a  triennial 
convention  of  the  order,  whose  enactments  and  decisions 
upon  all  questions  are  declared  to  be  the  supreme  law  of  the 
association,  and  to  whom  such  officer  reports  his  transac- 
tions, to  exercise  appellate  power  in  a  case  in  which  a  mem- 
ber tried  on  a  charge  of  infraction  of  a  rule.  Justifying  his 
expulsion,  if  guility,  has  been  acquitted,  in  the  absence  of  an 
appeal  and  of  his  own  volition,  falls  within  a  reasonable  and 
fair  construction  of  the  laws  and  rules  conferring  his  author- 
ity, wherefore  a  court  cannot  consistently  deny  its  existence, 
in  the  trial  of  an  action  for  damages  fof  illegal  expulsion,  in 
the  absence  of  a  denial  thereof  by  the  association's  tribunal 
of  last  resort. 
Same — Same — Same : 

Nor  can  it  be  Judicially  determined  by  a  civil  court  that 
such  an  officer  having  additional  power  and  authority  to  sus- 
pend the  charter  of  the  subordinate  organization  in  which 
such  trial  has  occurred  may  not  exercise  his  appellate  pow- 
er in  such  manner  and  his  power  of  suspension  conjointly 
and  simultaneously,  so  as  to  compel  expulsion  or  loss  of  the 
charter,  the  evidence  adduced  on  the  trial  affording  bases 
for  two  honest  and  reasonable  opinions  as  to  whether  it 
preponderates  decidedly  against  the  innocence  of  the  accused 
member. 

Same-— Same— Conciueivenees : 

» 

The  legal  presumption,  if  any,  against  right  in  the  tribu- 
nals of  an  unincorporated  association,  to  subject  a  member 
thereof  to  a  second  trial  for  the  same  offense,  is  overthrown 
and  excluded  by  the  terms  of  the  constitution  of  such  asso- 
ciation, miaking  the  enactments  and  decisions  of  its  highest 
tribunal  its  supreme  law. 

Same^ExpuUfon  of  Members — Malice: 

An  inference  of  malice  on  the  part  of  members  of  a  sub- 
ordinate association,  in  voting  for  an  expulsion  of  a  member, 
after  having  voted  for  his  acquittal  of  the  charges  preferred 
as^Linst  him,  sufficient  to  sustain  a  verdict  predicated  on 
such  theory,  is  not  deducible  from  their  mere  change  of  atti- 
tude, especially  when  a  superior  officer  claiming  authority  to 
do  so,  not  negatived  by  any  express  provision  of  the  laws 
and  regulations  of  the  order,  nor  by  any  decision  of  the  asso- 
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dation's  tribunal  of  last  resort,  has  intervened  and  annulled 
the  first  decision  on  the  ground  that  the  acquittal  was  plain- 
ly contrary  to  the  weight  of  the  evidence. 

Same— Same— Same : 

Nor  does  the  presence,  on  the  occasion  of  the  expulsion 
of  a  member,  between  whom  ajnd  the  accused  there  has  been 
previous  animosity  or  ill  feeling,  and  who  advised  and  en- 
couraged a  superior  officer  to  demand  rescission  of  what  waa 
deemed  an  unjustifiable  acquittal,  and,  on  the  occasion  of 
the  expulsion,  gave  his  reason  for  doing  so,  but  was  ex- 
cused from  voting,  on  his  own  motion,  raise  an  Inference  of 
malice  sufficiently  strong  to  sustain  a  finding  thereof. 
[Judgment  in  accordance  with  opinion.] 
Simpson  v.  Grand  International  Brotherhood  of  Locomo- 
tive Engineers  et  al.; 
Smith  V.  Same  (W.  Va.  S.  C.  A.): 

98  Southeastern  Reporter  (April  12,  1919)   S80. 

Unincorporated  Aasociatlon^^Actlon^^Partles: 

An  action  against  an  unincorporated  association  having 
seven  members  or  more  (under  Sec.  1919  N.  Y.  Code  Civ. 
Proc),  should  be  against  the  president  or  treasurer. 

Same— Same— Same : 

The  plaintiff  seeks  to  sustain  the  Judgment  by  contending 
that  the  action  was  brought  against  the  defendant  individu- 
ally, the  title  of  the  office  being  merely  descriptive,  as  the 
by-laws  made  provision  for  the  mortuary  fund  as  "a  fund 
entirely  apart  from  the  funds  of  the  lodge/'  therefore  the 
fund  in  the  hands  of  the  defendant  was  money  paid  to  the 
use  of,  and  can  be  recovered  by,  the  plaintiff.  S£Mt  That  It 
was  a  part  of  the  plaintiff's  case  to  show  that  the  amount 
which  she  has  recovered  was  so  paid  to  the  d^endant  and 
this  she  has  failed  to  do. 

[Judgment  for  plaintiff  below.     Here  reversed  in  favor  of 
defendant] 

Sparandeo  v.  Gatti  (N.  Y..  App.  Tr.) : 

11$  New  York  Supplement  (April  21,  1919)  117. 

Applioaftion — Perversion  of  Answers — Question  for  Jury: 

The  insured's  husband  testified  that  he  was  present  when 
the  application  was  made  and  that  his  wife  made  truthful 
answers  to  the  questions  propounded.  This  testimony  was 
denied  by  the  agent  who  stated  that  the  answers  "to  the 
best  of  her  recollection"  were  written  down  as  given.  Held, 
That  under  this  evidence  it  was  a  question  for  the  Jury 
to  determine  whether  or  not  the  answers  had  been  per- 
verted by  the  agent. 

iVIutuai  Benefit  Society — ^Agents — Waiver — Statute: 

Acts  Mo.  1911,  p.  281,  Sec.  22,  authorizing  mutual 
benefit  societies  to  enact  laws  prohibiting  the  officers  of  any 
subordinate  lodge  from  waiving  any  of  the  provisions  of  the 
laws  of  the  society,  does  not  apply  to  an  agent  represent- 
ing the  supreme  governing  body  of  the  society. 
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Same — Same — Same : 

A  by-law  of  a  mutual  benefit  society  undertaking  to  pro- 
vide that  no  officer  or  agent  of  the  supreme  lodge  shall  have 
power  to  waive  any  conditions  of  the  laws  of  the  society  is 
invalid. 

Same^Knowledge  of  Agent — Imputation  to  Principle: 

Notwithstanding  the  by-law  against  non-waiver  by  agents, 
where  true  answers  were  given  by  an  applicant  to  an  agent 
representing  the  supreme  lodge  and  such  agent  wrote  them 
down  untruly  or  incorrectly,  knowing  what  the  true  answers 
were,  then  the  knowledge  of  such  agent  was  the  knowledge 
of  the  society  itself. 

Same— Waiver — ^Authority  of  Agent — Instructions: 

Where  there  was  no  evidence  that,  in  her  transaction  with 
the  Insured,  the  agent  was  acting  for  the  local  camp,  an  in- 
struction referring  to  her  as  agent,  without  saying  whether 
the  agent  of  the  local  camp  or  the  supreme  lodge,  was  not 
erroneous. 

Same— Perversion  of  Answers — Instructions: 

The  Jury  were  instructed  that  if  the  agent  "wrote  in  such 
application  untrue  answers  to  any  of  the  questions  contained 
in  said  application,  and  that  said  Emma  signed  said  applica- 
tion with  no  knowledge  of  what  answers  had  been  written  in 
said  application,  then  by  these  facts,  if  you  believe  them  to 
be  facts,  the  defendant  waives  the  untruthfulness  of  all  of 
said  answers."  Held^  That  the  use  of  the  word  "all"  did  not 
render  the  Instruction  misleading.  Such  word  is  to  be  con- 
strued in  connection  with  the  words  previously  used,  to-wlt — 
"untrue  answers." 

[Judgment  for  plaintiff  below.    Here  afllrmed  against  Society.] 
Fries  V.  Royal  Neighbors  of  America  (St.  Louis  C.  A.) : 
210  Southwestern  Reporter  (April  22,  1919)  120. 

Mutual     Benefit    Certificate— Non-Payment    of    Premium — 
When  no  Cause  for  Forfeiture: 

The  fact  that  premiums  were  in  arrears  at  the  time  of  pay- 
ment is  of  no  importanoe  where  there  was  nothing  In  the 
certificate  making  it  void  for  non-payment  thereof. 

[Judgment  for  plaintiff  below.    Here  affirmed  agrainBt  society.] 
Howard  v.  Essex  Mutual  Benefit  Assn.  (N.  J.  C  E.  A.) : 
106  AUanUc  Reporter  (April  24,  1919)   21. 

Mutual      Benefit     Society — "Doing     Business" — Service     of 

Process: 

A  mutual  benefit  society  organized  under  the  laws  of  Illi- 
nois and  having  no  paid  employes  to  solicit  members,  but 
depending  solely  upon  the  good  will  and  enthusiasm  of  those 
who  are  already  members,  and  which  periodically  sends 
members  circular  letters  requesting  their  cooperation  in  efi- 
larglng  the  membership,  and  in  which  the  applicant  makes 
out  his  application  in  his  own  handwriting  and  mails  it  to 
the  home  office  of  the  society  with  his  assessment,  cannot  be 
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said  to  be  "doing  business"  in  Colorado,  in  which  state  an 
application  was  made  out  and  sent  in  in  the  regular  manner, 
so  as  to  authorize  service  of  process  upon  the  insurance  com- 
missioner. 

Same — Same — Same : 

One  M  was  a  member  of  the  society.  On  various  occa- 
sions he  solicited  parties  to  send  in  their  applications  for 
membership.  He  was  requested  to  do  so  by  circular  letters 
from  the  society,  and  was  provided  with  blank  forms  of  ap- 
plication. Those  forms  required  that  the  applicant  must  be 
recommended  by  a  member.  On  one  occasion  he  solicited  a 
prospect,  obtained  his  application  and  when  made  out  sent  It 
in  to  the  society  with  his  personal  check  in  payment  of  the 
initial  dues,  ffeld,  That  this  evidence  failed  to  show  that  the 
society  was  doing  business  within  the  state  and  that  M  was 
such  an  agent  that  service  of  process  upon  him  was  sufficient 
to  bring  the  society  Into  court. 

[Motion  to  quash  service  of  summons  is  granted.] 
Shwayder  v.  111.  Commercial  Men's  Assn.  (U.  S.  D.  C, 
Col.) : 

255  Federal  Reporter   (AprU  24,  1919)   797. 

Mutual  Benefit  Society — False  Warranty — Forfeiture: 

It  is  for  the  parties  to  a  mutual  benefit  contract  to  fix  the 
character  of  the  answers  in  the  application  for  such  contract, 
whether  they  shall  be  considered  as  representations  or  war- 
ranties, or  whether  they  shall  be  deemed  material  or  imma- 
terial as  affecting  the  risk.  When  they  have  so  fixed  the 
matter  and  given  legal  character  to  their  contract,  a  Jury 
has  no  power  to  declare  it  otherwise  than  as  so  fixed.  By 
making  the  answers  warranties,  the  parties  made  the  exact 
truth  of  each  and  every  answer  as  given  material,  and  each 
of  such  answers  must  be  the  exact  truth  or  there  Is  a  breach 
of  warranty,  and  this  Is  so  regardless  of  the  fact  that  the 
applicant  believed  his  answers  to  be  true. 

[Judgment  for  plaintiff  below.     Here  reversed  in  favor  of 
society.] 

Catholic  Order  of  Foresters  y.  Collins  (Ind.  App.) : 

122  Northeastern  Reporter  (April  29.  1919)  666. 

Mutual   Benefit  Society — Reincorporation — Appropriation  of 

Reserve  Fund — Right  of  Member  to  Sue: 

The  laws  of  the  society  required  It  to  maintain  a  reserve 
fund  "for  the  purpose  of  providing  for  the  death  losses  In 
cases  of  one  percent  per  annum  of  the  membership  of  the 
association,  and  for  the  further  purpose  of  advances  for  pay- 
ment of  deatii  losses  when  the  benefit  fond  is  exhausted,  and 
for  no  other  purpose."  The  laws  of  the  state  of  Iowa,  under 
which  the  society  was  Incorporated,  authorised  reincorpora- 
tion of  such  society  upon  the  level  premium  plan,  but  Sec 
1798-B,  of  the  Iowa  Code  provided  "but  such  amendment, 
or  reincorporation,  shall  not  affect  existing  suits,  rights  or 
contracts."    Held,  That  the  undertaking  on  the  part  of  the 
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society  after  reincorporation,  to  divert  a  part  of  tbe  reserve 
fund  to  the  reorganized  company  was  an  impairment  of  tbe 
rights  of  a  member  of  the  old  organization  and  was  such  a 
breach  of  his  contract  as  entitled  him  to  sue  for  and  recover 
the  sums  theretofore  paid  by  him  with  interest 

(Judgment  for  plaintiff  below.     Here  modified  and  afllrmed 

against  defendant] 
Merchants  Life  Ins.  Company  v.  Lathrop; 
Same  v.  Hanks  ; 
Same  v.  Mots  (Tex.  CCA.): 

210  Southwestern  Reporter  (April  10,  1919)  691-696. 

Mutual    Benefit    Society— Expulsion    of    Member— Prooeed- 

Ings: 

Bearing  in  mind  that  mutual  benefit  societies  have  a  right 
to  prescribe  any  reasonable  grounds  for  expulsion  of  mem- 
berB»  the  court  will  not  look  into  the  technical  correctness 
of  either  the  proceedings  prescribed  or  the  proceedings  fol- 
lowed. 
Same— Same— Same : 

Any  reasonable  or  permissible  oonstructioai  which  a  mu- 
tual benefit  society  gives  to  its  own  constitution  or  rules 
will  govern,  unless  clearly  subversive  of  personal  or  prop- 
erty rights. 
Same— Same — Same— Estoppel : 

Where  a  member  of  a  mutual  benefit  society  did  not  object 
to  the  Jurisdiction  of  the  committee  by  which  the  charges 
against  him  were  tried,  he  was  estopped  from  making  ob- 
jection thereto  in  an  action  to  review  the  proceedings  by 
which  he  was  expelled. 

Same^By-Laws-^onstructlon : 

The  laws  of  the  society  provided  "Any  member.  Including 
complainant,  who  by  verbal  or  written  communication  to 
the  railroad  officials  or  others  interferes  with  a  grievance 
that  is  in  the  hands  of  a  committee,  shall  be  expelled  when 
proven  guilty."  Heild,  That  this  law  rationally  construed, 
must  include  all  grievances  actually  in  the  hands  of  a  com- 
mittee and  so  considered  to  be  by  all  parties  interested 
therein. 

Same— Expulsion  of  Member — Right  of  Appeal: 

Where  the  laws  of  a  mutual  benefit  society  allow  appeals 
from  the  decisions  on  any  division  and  from  the  decision 
of  the  president,  to  the  grand  division  "except  as  provided 
in  Sec.  32"  and  such  section  has  to  do  only  with  trials  and 
provides  what  shall  be  done  in  case  of  an  annullment  or  an 
acquittal,  no  appeal  can  be  taken  to  the  grand  division  from 
a  decision  of  the  president,  setting  aside  an  acquittal  of  a 
member. 

[Judgment  for  plalntifC  below.     Here  affirmed   in  favor  of 
society.] 

Callahan  et  ux.   v.   Order  of  Railway   Conductors   of 
America  (Wis.  S.  C): 

171  Northwestern  Reporter  (May  2,  1919)  668. 
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Mutual  Benefit  Society — By-Laws — ^Amendments: 

As  a  general  rule  a  member  of  a  mutual  benefit  society 
is  bound  by  the  stipulation  in  his  certificate  that  it  "is 
Issued  upon  the  express  conditions  that  the  constitution  may 
be  altered  or  amended  at  any  time  hereafter." 

Same— Remedies — Conclusiveness : 

Members  of  a  mutual  benefit  society  may  set  up  a  tribunal 
to  adjust  the  differences  that  arise  between  the  society  and 
Its  members,  and  make  its  decisions  final,  in  the  absence 
of  bad  faith  or  a  refusal  to  act  or  to  pay  after  an  adjudica- 
tion has  taken  place. 

Same— Same— -Validity  of  By-Laws: 

A  mutual  benefit  society  Is  without  authority  to  enact 
a  by-law  making  Its  medical  examiner,  or  any  other  in- 
terested employe,  the  sole  Judge  as  to  the  yalidlty  of  a 
claim. 

Same— Same— Limitation  of  Action: 

One  provision  of  the  by-laws  of  the  society  made  the 
medical  examiner  the  sole  Jud^e  of  claims.  There  was  an- 
other by-law  providing  for  rejected  claims  to  be  referred 
by  the  general  secretary  to  the  board  of  directors,  and  an- 
other by-law  providing  that  "any  member  whose  claim  has 
been  rejected  by  the  board  of  directors  will  have  the  right 
to  appeal  to  the  convention."  Held,  That  the  rejection  of 
a  claim  by  a  medical  examiner  could  not  be  considered  as 
a  final  rejection  of  a  claim  within  the  laws  of  the  society 
limiting  the  time  for  suing. 

Same — Total  Disability — Evidence  Considered: 

The  evidence  tended  to  show  that  prior  to  his  Injury  the 
insured  had  worked  steadily,  with  no  ailments  requiring  the 
services  of  a  physician.  As  he  recovered  from  the  immediate 
severe  injuries  from  his  accident,  it  was  found  that  a 
paralytic  condition  had  resulted,  manifested  by  lack  of  con- 
trol and  inability  to  co-ordinate  his  lower  limbs,  which  so 
impaired  his  power  of  movement  that  he  could  walk  but 
little  and  with  dlfiSlcuIty;  there  was  medical  testimony  to 
the  effect  that  he  was  permanently  disabled.  Held,  That 
the  evidence  was  sufficient  to  sustain  a  verdict  for  the 
claimant. 

[Judgment  for  plaintiff  below.    Here  affirmed  against  society.] 
Bishop  V.  Brotherhood  of  Locomotive  Firemen  and  En- 
ginemen  (Mich.  S.  C): 

171  Northwestern  Reporter  (May  2,  1919)   628. 

Mutual    Benefit   Society — Authority   of  Collecting   Agent  to 
Arrange  Method  of  Payment  of  Assessments: 

The  power  of  the  secretary  of  a  local  lodge  to  collect 
premiums  carries  with  it  the  power  to  make  reasonable  ar- 
rangements as  to  the  method  of  receiving  such  payment. 
He  could  hire  a  clerk  to  receive  such  payments  and  payment 
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to  the  clerk  would  be  payment  to  him;  he  could  arrange 
with  a  bank  that  payments  to  him  should  be  there  deposited 
to  his  credit. 

Same^Payment  of  Assessments — Invalid  By-Laws: 

A  by-law  of  a  mutual  benefit  society  providing  that  no 
payment  of  premium  shall  be  effective  unless  entered  on  a 
certain  slip,  is  unreasonable. 

Same— Same— Entry  of  Payment — Waiver: 

The  act  of  the  secretary  of  a  local  lodge,  who  was  au- 
thorized to  collect  premiums,  instructing  a  bank  to  receive 
payments  for  him,  was  a  waiver  of  the  by-law  of  the  society 
requiring  payment  to  be  entered  on  a  certain  slip. 

Same— Same — Estoppel: 

Inability  of  the  insured  to  produce  a  certain  slip  upon 
which  entry  of  payment  of  premiums  was  required  to  be 
made,  would  not  prevent  recovery  where  tender  of  payment 
was  made  within  the  proper  time. 

[Judgment  for  plaintiffs  below.     Here  affirmed  agrainst  so- 
ciety.] 

Hartman  et  al.  v.  Fraternal  Banker's  Reserve  Soc.  (la. 
S.  C): 

171  Northwestern  Reporter  (May  9.  1919)  677. 

Action  on  Policy — Evidence— Hearsay: 

There  was  testimony  by  a  witness  that  he  ascertained  the 
exact  date  of  payment  of  an  assessment  from  the  official 
notice  of  the  insured's  death  and  the  statement  of  the  camp 
officers  included  in  the  proof  of  death.  H^ld,  That  such 
testimony  was  hearsay  and  was  properly  excluded. 

Same— Payment  of  Assessment — Evidence  Considered: 

Proof  of  death  prepared  and  sent  in  by  the  officers  of  the 
local  camp  of  the  defendant  society,  acting  in  the  scope  of 
their  authority,  recited  that  the  insured  was  a  member  in 
good  standing  at  the  time  of  his  death.  Held^  That  this  was 
an  admission  against  interest  and  was  evidence  for  plain- 
tiff tending  to  show  that  plaintiff  was  a  member  in  good 
standing.  This  is  so  notwithstanding  the  provision  of  the 
statute  prohibiting  waiver  by  the  officers  of  any  local  lodge. 

[Judgment  for  plaintiff  below.    Here  affirmed  against  society.] 
Sovereign  Camp  of  the  Woodmen  of  the  World  v.  Mar- 
shall (Ala.  C.  A.) : 

81  Southern  Reporter  (May  8,  1919)  246. 

Corporations — Identity — Evidence  Considered: 

The  policy  in  suit  was  issued  by  the  Masonic  Aid  Asso- 
ciation of  Dakota.  In  November,  1899,  this  association 
changed  its  name  to  Western  Masons'  Mutual  Life  Associa- 
tion. In  July  of  the  same  year  the  defendant  was  organ- 
ized under  the  laws  of  California,  under  the  name  of  Western 
Masons'  Mutual  Life  Association,  by  the  same  officers  as 
those  of  the  Dakota  corporation;    subsequently  the  mem- 
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bers  of  the  two  associations  were  notified  that  the  two  were 
one  and  the  same  thing.  Both  associations  continued  a  nom- 
inal existence  under  the  name  "Western  Masons'  Mutual 
Life  Association"  until  1913»  during  which  time  the  business 
of  the  original  corporation  was  all  done  by  the  new  Cali- 
fornia corporation.  In  1913  its  name  was  changed  to  "West- 
em  Mutual  Life  Association.''  H^ld,  That  the  evidence  was 
sufficient  to  show  that  both  associations  represented  but  one 
and  the  same  entity. 

Action  on  Policy — Lapse— Burden  of  Proof: 

In  an  action  on  a  death  benefit  certificate  in  a  beneficiary 
association  the  production  of  the  certificate  and  of  proof  of 
death  makes  a  prima  facie  case  and  casts  upon  the  defendant 
the  burdening  of  proving  lapse  of  membership. 
Same-— Assess  nnent — Pieading : 

An  allegation  that  an  assessment  was  "duly  levied"  Held, 
sufliclent  against  an  objection  raised  on  the  trial. 
Same— Reinstatement — Rights   of   Member: 

A  provision  of  the  contract  that  the  member,  if  suspended 
for  non-payment  of  an  assessment,  may  be  reinstated  on 
payment  of  the  delinquent  assessment,  subject  to  the  ap- 
proval of  the  board  of  directors,  does  not  give  the  associa- 
tion the  right  to  arbitrarily  refuse  reinstatement.  It  must 
act  reasonably  and  with  fairness  to  the  insured. 

[Judgment  for  plaintlft  below.    Here  reversed  in  favor  of  the 
society.] 

Hinchliffe  v.  Minn.  Commercial  Men's  Assn.  (Minn.  S. 
C): 

171  Northwestern  Reporter  (May  9,  1919)  776. 

Mutuai     Benefit     Society — Non-Payment     of     Dues — ^^Qood 

Standing": 

Where  the  laws  of  the  society  plainly  provided  that  the 
benefit  funds  should  be  paid  to  the  legal  heirs  of  those  who 
at  the  time  of  death  were  In  good  standing,  the  mere  mem- 
bership of  decedent  was  insuflicient  to  entitle  his  legal 
representatives  to  the  benefit  fund  where  at  the  time  of 
his  death  he  was  not  in  good  standing  and  the  conduct  of 
the  society  in  accepting  dues  after  due  date,  while  effecting 
to  estop  it  from  denying  his  membership,  would  not  estop 
it  from  denying  liability  for  the  benefits  provided  for  in  case 
of  death  of  members  in  good  standing. 

[Judgment  for  plaintiff  below.     Here  reversed   in  favor  of 

society.] 

Stehlik  V.  Milwaukee  Typographical  Union  No.  23  (Wis. 
S.  C): 

171  Northwestern  Reporter  (May  9.  1919)  768. 

Agency  Contract — Construction — Liability  for  Commissions: 
Where  the  body  of  the  contract  under  which  it  was  sought 
to  recover  commissions,  referred  to  five  classes  of  certifi- 
cates, not  including  stipulated  premium  and  annuity  forms 
of  certificates,  the  defendant  was  not  liable,  notwithstanding 
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certain  exhibits  attached  to  the  contracts  listing  the  policies 
secured  by  the  agent  included  the  two  kinds. 

Same — Same— Same : 

The  only  reference  in  the  contract  to  the  exhibit  was  as 
follows:  "A  list  of  the  business  written  by  said  organizers 
and  on  which  any  portion  of  the  commissions  as  aforesaid 
lure  unpaid,  and  the  extent  to  which  the  same  shall  be  pay- 
able, provided  the  certiUcates  remain  in  force  and  make  their 
payments,  is  shown  by  the  list  attached  hereto  and  marked 
'Exhibit  A'  and  made  a  part  hereof."  Held,  That  the  fact 
that  stipulated  premium  and  annuity  forms  of  certificate 
were  included  in  the  exhibit  did  not  entitle  the  organisers 
to  recover  commissions  thereon  where  the  contract  itself 
did  not  provide  for  commissions  on  such  forms  of  policies, 
but  stipulated  five  other  classes  upon  which  commissions 
would  be  paid. 

[Judgment  for  defendant  below.     Here  affirmed  In  favor  of 
defendant] 

Johnson  v.  Grand  Fraternity  (U.  S.  C.  C.  A.,  8th  Cir.) : 

266  Federal  Reporter  (May  16.  1919)  939. 

Action  on  Policy — Misrepresentations — Insufficient  Proof: 

The  company  contended  that  the  insured  had  misrepre- 
sented the  cause  of  the  death  of  the  insured's  mother  and 
alleged  that  the  mother's  death  was  due  to  pulmonary  tuber- 
culosis and  not  to  pneumonia,  as  stated  In  the  application. 
To  sustain  its  defense  the  company  produced  the  pli^sician 
who  was  present  at  the  time  of  the  mother's  death;  he  testi- 
fied that  he  had  made  a  death  report  showing  death  to  have 
been  caused  by  tuberculosis;  he  stated  that  he  first  saw 
the  patient  while  she  was  dying  and  that  she  only  breathed 
a  few  times  after  he  entered  her  room;  the  immediate  cause 
of  her  death  was  a  hemorrhage.  On  cross  examination  he 
stated  that  he  was  not  positive  as  to  the  cause  of  death, 
and  would  not  swear  that  pneumonia  was  not  the  cause;  that 
the  only  way  he  could  positively  ascertain  if  it  was  by  tuber- 
culosis was  by  a  microscopic  examination  and  that  no  such 
examination  had  been  made.  Held,  That  this  evidence  was 
insufllcient  to  sustain  the  defense  made. 

Same — Same— Burden  of  Proof: 

'  The  burden  of  proving  the  falsity  of  the  representation 

was  upon  the  defendant. 

[Judgment  for  plaintiff  below.    Here  affirmed  againBt  society.] 
Mlckschl  V.  National  Council  of  Knights  &  Liadles  of 
Security  (Cal.  D.  C.  A.) : 

180  Pacific  Reporter  (May  19.1919)  27. 

Mutual  Benefit  Society — Waiver — Authority  of  Agent: 

The  laws  of  a  mutual  benefit  society  constitute  a  part  of 
the  contract  between  the  society  and  its  member  and  where 
such  laws  prohibit  the  officers  of  any  local  camp  from  waiv- 
ing  any   of  the   requirements   of   the   constitution   of   the 
16 
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society,  the  clerk  of  the  local  camp  is  nothing  more  than  a 
special  agent  with  defined  powers,  which  are  presumed  to 
be  known  by  the  members,  who  could  not  waive  any  re- 
quirement of  the  laws  of  the  society,  or  by  any  act  or 
course  of  conduct  create  an  estoppel  against  it. 

Same — Non-Payment  of  Assessments — Forfeiture: 

The  local  camp  clerk  having  no  power  by  any  course  of 
conduct  to  waive  the  requirements  of  the  laws  of  the  so- 
ciety as  to  the  time  of  the  payment  of  assessments  or  the 
consequences  thereof,  the  failure  on  the  part  of  a  member 
to  pay  assessment  as  required  operated  ipso  facto  to  remove 
him  from  good  standing  and  consequently  to  suspend  his 
benefit  certificate. 

Application  for  Reinstatement — Warranty: 

Insured  executed  an  application  for  reinstatement  in  which 
he  stated  "I  certify,  warrant  and  represent  that  I  am  in  good 
sound  bodily  health."  Held,  That  this  statement  clearly  was 
one  upon  the  literal  truth  or  fulfillment  of  which  the  valid- 
ity of  the  contract  depended  and  amounted  to  a  warranty. 

Same — Breach  of  Warranty — Knowledge  of  Agent: 

Plaintiff  relied  upon  the  fact  that  the  local  camp  clerk 
had  knowledge  of  the  falsity  of  the  warranty  in  the  applica- 
tion for  reinstatement  Held,  That  in  view  of  the  limita- 
tions on  the  power  of  the  camp  clerk,  his  knowledge  was  an 
immaterial  factor;  he  could  not  by  any  course  of  conduct 
or  possession  of  knowledge  bind  the  society  in  such  a  man- 
ner as  to  estop  it  from  defending  upon  the  ground  that  the 
warranty  was  false. 

Same — Same — Same: 

The  mere  fact  that  the  clerk  of  a  local  camp  received  and 
retained  the  money  paid  by  insured's  wife  upon  the  at- 
tempted reinstatement,  would  not  estop  the  society  from 
denying  the  validity  of  the  reinstatement  where  the  in- 
sured died  before  It  learned  of  the  transaction. 

[Judgment  for  plaintiff  below.    Here  reversed  In  favor  of  so- 
ciety.] 

Valentine  v.  Head  Camp,  Pacific  Jurisdiction,  Woodmen 
of  the  World  (Cal.  S.  C.) : 

180  Pacific  Reporter  (May  19,  1919)  2. 

Mutual    Benefit   Society — ^Amendment   of   By-Laws — impair- 
ment of  Contract: 

An  amendment  of  by-laws  lessening  the  amount  payable 
in  event  of  suicide  within  five  years,  was  without  effect 
since  It  is  not  permissible  imder  the  reserve  power  of  amend- 
ing by-laws  to  enact  a  law  which  impairs  contract  rights. 

-  [Judgrment  for  plaintiff  below  reversed  on  appeal  (176  S.  W. 
461).     Here  reversed  against  socie^.] 
Dessauer  v.   Sup.  Tent  Knights  of  Maccabees   of  the 

World  (Mo.  S.  C.) : 

210  Southwestern  Reporter  (May  21,  1919)  896. 
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Mutual  Benefit  Society — iVIurder  of  Insured  by  "Beneficiary:" 

The  certificate  provided  that  "If  any  member  shall  die 
at  any  time  by  the  hand  of  his  beneficiary,  the  certificate 
shall  be  void."  The  insured  was  killed  by  his  wife,  bene- 
ficiary; after  shooting  him  she  shot  herself  and  died  a  few 
hours  before  he  did.  It  was  contended  by  the  plaintlfT  that 
the  deceased  did  not  die  at  the  hand  of  his  beneficiary,  be- 
cause the  beneficiary  at  the  time  of  his  death  was  not  the 
wife,  but  the  plaintiff  who  had  become  such  by  reason  of 
her  death.  Held,  That  this  contention  could  not  be  sustained; 
the  word  "beneficiary"  had  reference  to  the  person  desig- 
nated as  such  at  the  time  the  mortal  wounds  were  inflicted. 
Held,  further,  That  the  death  of  the  insured  having  been  so 
caused,  the  certificate  became  void,  as  provided  therein, 
and  no  rights  existed  in  favor  of  the  insured's  estate. 

[Judgment  for  society  below.  Here  affirmed  In  favor  of  so- 
ciety.] 

Markland  v.  Modem  Woodmen  of  America  (Kansas  City 
C.  A.) : 

210  Southwestern  Reporter  (May  21,  1919)  921. 

Action  an  Policy — Conflict  in  Testimony  of  Witnesses  Pro- 
duced by  the  Defendant — Question  for  Jury: 
Where  the  plaintiff  had  produced  other  evidence  clearly 
making  out  a  prima  facie  case  and  showing  the  assured  to 
have  been  in  good  standing  at  the  time  of  his  death,  this 
prima  facie  case  could  not  be  destroyed  by  the  mere  fact 
that  one  of  her  witnesses,  on  cross  examination,  testified 
to  the  effect  that  the  Insured  had  admitted  the  lapse  of  his 
membership  and  did  not  desire  to  continue  his  insurance. 
[Judgment  for  society  below.    Here  reversed  against  society.] 
Bowman  v.  Knights  of  Pythias  of  the  State  of  Missouri, 
etc.  (St.  Louis  C.  A.) : 

210  Southwestern  Reporter  (May  21,  1919)  925. 

Mutual  Benefit  Society — Suspension  of  Lodge— Proceedings: 
A  publication  issued  by  plaintiff,  one  of  the  grand  lodges 
of  the  defendant  society,  charging  mismanagement,  misap- 
propriation of  funds,  levying  of  unjust  taxation,  wilful  de- 
ception, etc.,  furnished  such  cause  as  to  warrant  the  sus- 
pension of  the  plaintiff,  but  where  no  hearing  was  given 
plaintiff  on  the  question  of  the  revocation  of  its  charter  as 
required  by  the  laws  of  the  order,  such  revocation  was 
without  effect. 

[Decree  enjoining  suspension  and  setting  aside  revocation  of 
plalntlfC's  charter  below.  Here  reversed  on  question  of 
right  of  defedant  to  suspend  the  plalntlfC.] 

Knights  of  Pythias  of  North  America,  South  America, 
Europe,  Asia,  Africa  and  Australia,  et  al.  v.  Grand 
Lodge  Knights  of  Pythias  of  North  America,  South 
America,  Europe,  Asia,  Africa  and  Australia,  et  al. 
(D.  C.  S.  C): 

47  Washington  Law  Report   (May   23,   1919)    330. 
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Action  on  Policy — Evidence— Medical  Examiner's  Report: 

The  defendant  having  introduced  the  insured's  applica- 
tion, plaintiff  was  entitled  to  put  in  evidence  the  certificate 
of  the  medical  examiner  attached  to  such  application  under 
the  rule  that  where  one  party  introduces  part  of  a  docu- 
ment, the  whole  of  the  instrument  becomes  admissible. 

Same — Same — Same : 

Under  Art.  4834  Vernon's  Sayles'  Ann.  Civ.  St.  Tex.  1914, 
a  certificate  of  the  society's  medical  examiner  attached  to 
the  application  was  a  part  of  the  contract  and  was  admissi- 
ble in  the  evidence. 

Same — Misrepresentations — When  Material: 

The  evidence  declaring  that  the  insured  canie  to  his  death 
by  a  pistol  wound,  the  statement  that  he  was  not  afflicted 
with  disease  at  the  time  of  making  application  was  imma- 
terial, even  if  he  was  so  aflllcted,  because  the  disease  could 
not  have  contributed  to  the  death  or  the  risk. 

[Judgment  for   plaintiffs   below.      Here  affirmed   agrainst  so- 
ciety.] 

.  Sovereign  Camp  of  Woodmen  of  the  World  v.  Martin  et 
al.   (Tex.  C.  C.  A.): 

211  Southwestern  Reporter  (May  28,  1919)  270. 

Mutual  Benefit  Society — Forfeiture — Waiver: 

Rules  of  waiver  or  of  forfeiture  are  as  applicable  to 
mutual  benefit  societies  as  to  any  ordinary  insurance  com- 
pany and  any  such  society  through  its  proper  officers  could 
waive  a  strict  compliance  with  the  by-laws,  as  could  any 
Insurance  company. 

Same — Same — Same : 

If  a  mutual  benefit  society  recognizes  the  continuing  ex- 
istence of  a  contract  by  requiring  proofs  of  the  claim,  which 
are  furnished  at  some  trouble  or  expense  to  the  claimant, 
the  right  to  defend  on  account  of  previously  known  grounds 
of  forfeiture  is  lost. 

[Judgment  for  plaintiff  below.    Here  affirmed  agrainst  society.] 
Ceresia  v.  St.  Giuseppe  Mut.  Aid  Working  Men's  Assn. 
(St.  Louis  C.  A.): 

211  Southwestern  Reporter  (May  28,  1919)  81. 

Mutual  Benefit  Society — Legad  Remedies — Conclusiveness: 

A  controversy  as  to  contract  rights  between  a  mutual 
benefit  society  and  a  beneficiary  under  a  certificate  cannot 
be  considered  as  one  of  the  internal  affairs  of  the  corpora- 
tion, within  the  rule  that  decisions  of  the  tribunals  of  such 
association  are  conclusive  on  questions  involving  affairs  of 
the  corporation. 

Same— Amendment  of  By-Laws — Impairment  of  Contract: 

The  amendment  of  by-laws  whereby  it  was  provided  that 
disappearance  is  not  to  be  regarded  as  evidence  of  death 
until  the  expiration  of  the  insured's  full  expectancy  of  life. 
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was  a  substantial  modification  of  tbe  contract  provisionally 
Issued,  notwithstanding  the  reserved  right  of  amending  by- 
laws. 
Disappearance    of    Insured — Newly    Discovered    Evidence^ 

New  Trial: 

After  Judgment  in  favor  of  plaintiff  a  motion  for  new 
trial  was  filed.  The  motion  was  supported  by  various  afli- 
davits;  one  purporting  to  be  Byron  C.  Sweet  himself,  in 
which  he  states  that  he  is  living  In  Port  Arthur,  Ontario, 
Canada;  one  by  the  chief  of  police  of  Port  Arthur,  Ontario, 
Canada,  who  states  that  he  is  well  acquainted  with  Byron 
C.  Sweet,  who  now  lives  in  Port  Arthur,  but  who  was  form- 
erly a  resident  of  Superior,  Wis.  There  are  affidavits  of  at* 
least  two  others  to  the  same  effect,  although  they  did  not 
know  said  Sweet  when  he  lived  in  Superior.  There  also 
were  filed  affidavits  by  several  persons  who  knew  Sweet 
when  he  lived  tn  Superior,  and  who  at  various  times,  down 
as  late  as  1915,  saw  him  in,  or  in  the  vicinity  of.  Port  Arthur. 
Certain  photographs  of  the  person  known  as  Byron  C  Sweet 
at  Port  Arthur,  Canada,  were  filed  with  the  affidavits.  In 
opposition  to  the  motion  affidavits  of  persons  who  knew 
Sweet  during  the  time  he  lived  at  Superior,  including  the 
plaintiff,  stating  that  the  photographs  filed  were  not  the 
photographs  of  the  Byron  C  Sweet  who  was  plaintiff's  hus- 
band, were  filed.  Upon  this  presentation  the  trial  court 
denied  defendant's  motion  for  a  new  trial.  Heid,  That  this 
showing  required  the  granting  of  a  new  trial  on  the  ground 
of  newly  discovered  evidence. 

Same— Same — Same — Estoppel : 

The  beneficiary  could  not  prevent  the  granting  of  a  new 
trial  because  of  newly  discovered  evidence,  upon  the  ground 
of  lack  of  diligence  In  locating  the  insured  before  trial. 

[Judgment  for  plaintiff  below.    Here  reversed  in  favor  of  so- 
ciety.] 

Sweet  V.  Modern  Woodmen  of  America  (Wis.  S.  C.) : 

172  Northwestern  Reporter  (May  80,  1919)  148. 

Action  on  Policy — ^Accord  and  Satisfaction — Evidence  Con- 
sidered: 

The  fair  inference  presumptively  is  from  the  surrender 
of  a  certificate  by  a  beneficiary  and  the  execution  of  receipts 
by  her  to  the  effect  that  she  accepted  the  payment  made  in 
full  settlement  and  payment  of  any  claim  she  had  under  the 
certificate,  that  the  defendant  would  not  make  the  payment 
unless  she  so  surrendered  the  certificate  and  executed  the 
receipts,  and  if  the  payment  was  made  under  those  circum- 
stances, although  it  was  only  for  the  amount  for  which  the 
defendant  conceded  its  liability,  It  constituted  an  accord  and 
satisfaction. 

Same— Same— Same : 

The  surrender  of  the  certificate  and  the  receipts  constitute 
prima  facie  evidence  of  Accord  and  satisfaction,  but  inas- 
much as  the  receipts  were  not  in  the  form  of  releases  under 
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sale  and  the  certificate  had  not  been  canceled,  the  plain 
tiff  was  at  liberty  to  meet  the  presumption  with  testimony 
to  the  effect  that  the  balance  would  be  paid  as  soon  as  the 
society  was  financially  able  to  do  so,  and  the  defendant 
should  have  been  permitted  to  have  controverted  such  testi- 
mony. 

[Judgment  for  plaintiff  below.    Here  reversed  in  favor  of  so- 
ciety.] 

Schwemmer   v.   Supreme   Council   Catholic   Benevolent 
Legion  (N.  Y.,  App.  Div.) : 

176  New  York  Supplement  (June  9.  1919)  189. 

Mutual  Benefit  Society — Designation  of  Beneficiary — ^Wills: 

The  insured  died  without  having  made  a  written  designa- 
tion of  beneficiaries  except  by  her  will,  which  was  as  fol- 
lows: "I  give,  devise  and  bequeath  to  my  husband  any 
and  all  estate  of  which  I  may  die  seized,  or  which  I  may  be 
entitled  to  at  the  time  of  my  decease."  The  husband  was 
the  sole  heir;  there  was  no  purpose  in  making  a  will  ex- 
cept to  pass  the  death  benefit.  \Held,  That  this  was  suffi- 
cient designation  of  the  husband  as  beneficiary  to  entitle 
him  to  recover  the  proceeds. 

[Judgment  for  plaintiff  below.    Here  affirmed  against  society.] 
Belaud  v.  Cigar  Makers'  Intemat'l  Union  of    America 
(Mich.  S.  C.) : 

172  Northwestern  Reporter   (June  20,  1919)   884. 

iVIutual  Benefit  Certificate — ^Agreement  Not  to  Change  Bene- 
ficiaries— Sufficiency  of  Evidence: 

A  witness  testified  that  insured  stated  that  she  did  not 
want  to  carry  the  insurance  longer  and  that  she  asked  her 
sister,  the  plaintiff,  to  carry  it;  that  insured's  husband  said 
that  if  plaintiff  would  pay  the  premium  that  the  insurance 
would  never  be  changed;  that  plaintiff  could  always  have 
it;  that  plaintiff  then  said  all  right;  that  the  Insured  had 
stated  that  she  would  like  to  have  the  insurance  continued 
because  of  the  social  advantages  of  belonging  to  the  society. 
Heldf  That  the  preponderance  of  the  evidence  did  not  sus- 
tain the  fact  not  charged  in  the  bill,  that  there  was  a  prom- 
ise made  by  the  insured  to  the  plaintiff  that  the  beneficiary 
would  never  be  changed. 

Same— Same— Sufficiency  of  Consideration: 

It  was  contended  that  the  consideration  moving  to  the 
insured  was  a  continuation  of«  her  membership  in  the  in- 
suring association,  which  entitled  her  to  social  privileges. 
Held,  That  this  right,  and  therefore  this  consideration, 
would  be  present  in  every  case  where  a  beneficiary  paid  the 
dues  and  premiums,  and  was  therefore  insufficient  to  sus- 
tain the  alleged  agreement. 

Same — Sociai   Features — Judicial  Notice: 

It  is  a  matter  of  common  knowledge  that  a  large  number, 
if  not  all,  of  fraternal  organizations  which  insure  the  lives 
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of  members  have  a  lodge  system  and  that  they  cultivate 
sociability  among  members. 

[Judgment  for  plaintiff  below.     Here  reversed  in  favor  of 
the  designated  beneficiary.] 

HaUett  V.  Taylor  (Mich.  S.  C.) : 

172  Northwestern  Reporter  (June  20*  1919)  191. 

Action  on  Policy — Evidence— Coroner's  Verdict: 

The  court  did  not  err  in  excluding  from  the  evidenced 
IK)rtion  of  the  record  of  the  coroner's  inquest  (held  upon 
the  body  of  the  Insured)  containing  the  testimony  of  a  wit- 
ness given  at  the  inquest.  This  evidence  was  offered  for 
the  purpose  of  showing  that  the  death  of  the  insured  was 
caused  by  his  own  hand  or  act,  and  was  inadmissible  for 
that  purpose. 

[Judgment  for   plaintUI  below.     Here   affirmed  against  so- 
ciety.] 

Sovereign  Camp  of  the  Woodmen  of  the  World  v.  Winn 
(Ga.  C.  A.) : 

99  Southeastern  Reporter   (June  21»  1919)   819.    . 

Application — Misrepresentations — Question  for  Jury: 

The  insured  stated  in  his  application  that  his  father  had 
never  had  any  cancerous  disease;  the  father  received  an 
injury  to  the  Jaw,  following  it  there  was  an  open  sore,  one 
of  the  doctors  who  attended  him  testified  that  the  condition 
was  one  of  cancer;  this  same  physician  made  out  the  cer- 
tificate of  the  father's  death,  in  which  he  gave  the  cause  as 
"injury  to  head";  on  cross-examination  he  testified  that  he 
did  not  know  whether  it  was  cancer  or  not;  other  physi- 
cians testified  in  answer  to  hypothetical  questions;  some 
gave  it  as  their  opinion  that  the  cause  of  the  death  was 
cancer,  while  others  said'  blood  poison.  Held,  That  under 
this  evidence  it  was  for  the  Jury  to  say  whether  the  father's 
death  was  due  to  cancer. 

Action  on  Poiicy — Evidence— Privileged  Communications: 

Defendant  claims  error  in  the  court's  refusal  to  permit  a 
physician  to  testify  that  he  told  insured's  mother,  at  the 
time  of  his  professional  visit,  that  her  husband  had  cancer; 
the  mother  had  been  examined  adversely,  and  testified  that 
the  physician  did  not  make  such  statement  to  her.  Held, 
That  the  physician's  testimony  could  not  be  received;  it 
certainly  could  not  be  probative  evidence  of  the  fact  that 
her  husband  had  cancer;  the  physician  could  not  testify 
to  that  fact;  his  knowledge  in  that  respect  constituted  con- 
fidential communication  which  he  could  not  reveal,  and  the 
confidential  nature  of  which  could  not  be  waived  by  anyone 
except  the  patient  himself;  the  physician  could  not  be  per- 
mitted to  testify  in  this  indirect  manner  concerning  which 
he  could  not  give  direct  testimony. 

[Judgment    for   society    below.      Here    reversed    against    so- 
ciety.] 

McGihty  V.   Brotherhood   of  Railroad   Trainmen    (Wis. 
S.  C): 

172  Northwestern  Reporter  (June  27,  1919)   714. 
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Policy — Fraud — Forfeiture: 

Fraud  vitiates  any  transaction  into  which  It  enters,  and 
fraud  on  the  part  of  thk  insured  will  render  the  Insurance 
contract  void  without  any  express  provision  to  that  Effect  In 
the  policy. 

Same— False  Statements  as  to  Health — Forfeiture: 

Statements  relating  to  the  health  and  physical  condition 
of  an  applicant  for  life  insurance  are  material  to  the  risk, 
and,  if  false,  are  fatal  to  the  policy;  such  statements  are 
regarded  as  warranties,  and,  even  where  regarded  as  repre- 
sentations, such  statements  may  be  made  material  by  the 
terms  of  the  contract  so  as  tb  avoid  the  policy,  if  false. 

Same— Reinstatement — Fraud: 

If  insured,  with  a  knowledge  of  the  fact  that  he  was  not 
in  good  health  and  without  revealing  that  condition  to  the 
company,  simply  paid  the  arrears  due,  concealing  the  facts 
with  reference  to  his  condition  of  health,  there  would  be 
such  a  fraud  as  would  prevent  his  reinstatement,  unless  the 
company  had  knowledge  of  the  condition  at  the  time  of  the 
receipt  of  the  money,  or  retained  it  after  the  discovery  of 
the  true  facts  and  prior  to  the  insured's  death. 

Same— Waiver — Knowledge: 

No  waiver  of  forfeiture  arises  from  an  acceptance  or  re- 
tention of  a  premium,  unless  the  company  at  the  time  of 
such  action  on  its  part  had  knowledge  of  the  facts  a\ithor- 
izing  the  forfeiture,  and  the  mere  opportunity  on  the  part  of 
the  company  to  have  made  an  examination  or  ascertain  the 
facts  will  not  charge  it  with  knowledge  of  what  an  exami- 
nation would  have  disclosed  or  what  could  have  been  ascer- 
tained. 

Same— Same— Retention  of  Premiums  Paid: 

That  the  company,  after  the  death  of  the  insured,  retained 
the  arrears  paid  by  the  insured,  without  full  knowledge  of 
the  fraud  which  had  been  practiced  upon  it,  would  not  have 
the  effect  of  fastening  upon  it  the  liability  as  set  out  in  the 
certificate,  notwithstanding  that  it  owed  the  money  so  paid 
to  the  insured's  legal  representatives. 

[Judgment  for  company  below.  Here  affirmed  in  favor  of 
company.] 

Hardy  v.  Sovereign  Camp  of  Woodmen  of  the  World 
(Ala.  C.  A.) : 

81  Southern  Reporter  (June  28,  1919)   690. 

Action  on  Policy — Name  of  Assured — Evidence: 

The  admission  of  an  insurance  certificate  in  the  name  of 
"Prull"  in  an  action  on  account  of  the  death  of  one  "Truir* 
was  not  error,  the  society  having  received  payments  from 
"TrulL" 

Same— Application — Evidence: 

Where  the  application  was  set  forth  in  full  in  the  answer, 
and  was  not  denied  under  oath,  it  became  admitted  for  all 
purposes  under  Sec.  448  CaL  Code  Civ.  Proc. 
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Same— Misrepresentation — Burden  of  Proof: 

The  burden  of  proving  misrepresentation  was  on  the  de- 
fendant society,  and  where  the  only  witness  produced  for 
such  purpose  was  the  examining  physician,  who  testified 
that  at  the  time  of  the  application  he  had  no  reason  to 
believe  that  the  insured  was  other  than  in  good  health,  the 
society  not  only  failed  to  make  out  this  defense,  but  sup- 
ported the  plaintiff's  case. 

Action    against    Reinsurer — Sufflclency    of    Complaint — At- 
tached Application: 

In  an  action  against  a  reinsurer  the  complaint  is  not  de- 
fective in  failing  to  set  out  the  insured's  application,  which 
was  a  part  of  the  policy  contract,  the  defendant  having  as- 
sumed the  obligations  of  the  contract  in  its  entirety.  If  it 
did  not  know  the  terms  of  the  contract  when  it  assumed 
them,  it  could  not  be  heard  to  say  after  accepting  its  bene- 
fits that  it  had  no  information  regarding  those  terms. 

[Judgment  for  plaintiff  below.     Here   affirmed   against  so- 
ciety.] 

Trull  V.  Independent  Order  of  Puritans  (Cal.  D.  C.  A.) : 

181  Pacific  Reporter  (June  SO.  1919)   89. 

Mutual  Benefit  Society-— Contract — By-Laws: 

The  constitution  and  by-laws  of  a  mutual  ben^efit  society 
in  respect  to  which  the  beneficiary  contract  of  insurance 
was  entered  into,  so  far  as  applicable,  form  a  part  of  the 
contract  itself. 

Same— Beneficiary — Nature  of  Interest: 

A  beneficiary  in  a  mutual  benefit  certificate  takes  the 
insurance  money,  if  at  all,  directly  by  the  terms  of  the  con- 
tract, and  not  in  the  capacity  of  heir  or  legal  representative 
of  the  member. 

Same— By-Laws — Su  icide : 

An  amendment  of  by-laws  limiting  the  amount  to  be  paid 
in  the  event  of  suicide  within  three  years,  whether  the  in- 
sured was  sane  or  insane,  was  undoubtedly  intended  to  ap- 
ply to  existing  as  well  as  future  membership. 

Same— Same— rSame : 

Such  a  by-law  could  not  apply  to  death  claims  pending  at 
the  time  of  its  enactment. 

Same — Same— Amendment — Rights  of  Beneficiary: 

A  beneficiary  in  a  mutual  benefit  certificate  does  not  take 
a  vested  interest  at  the  time  the  certificate  was  issued, 
either  in  the  certificate  itself  or  in  the  money  to  be  paid 
imder  it,  of  which  she  could  not  be  deprived  by  any  change 
in  terms  of  payment  made  in  accordance  with  the  laws  of 
the  society,  although  without  her  actual  knowledge  or  con- 
sent. 

[Judgment  for  plaintiff  for  less  than  demanded.] 
Wallace  v.  United  Order  of  Golden  Cross  (Me.  S.  J.  C.) : 
106  AtlanUc  Reporter  (July  8.  1919)  718. 


Digitized  by  VjOOQ IC 


250  DIGEST  OF  INSURANCE  CASES,      [vou  xxxn. 

Mutual   Benefit  Society — Beneficiaries — Change   of  Designa- 

nation: 

If  the  holder  of  a  fraternal  beneficiary  certificate  desires 
to  change  the  beneficiary  named  therein,  and  has  done  all 
within  his  power  and  knowledge  to  procure  such  change  to 
be  made  by  the  society,  a  court  of  equity,  as  between  con- 
flicting claimants,  will  treat  the  change  as  having  bieen 
made. 

[Judgment  for  defendants  below.    Here  reversed  in  favor  of 
new  beneficiary.] 

Adams  v.  Police  &  Firemen's  Ins.  Assn.  et  aL   (Neb. 

S.  C): 

172  Northwestern  Reporter  (July  4,  1919)  766. 

Unincorporated  Associations — Service  of  Pnooess — Statute: 
If  suflaciency  of  service  of  summons  against  an  unincor- 
porated association  is  to  be  determined  by  Sec.  17,  p.  700, 
Acts  Ala.  1911,  it  would  not  be  sufi^cient  if  not  made  upon 
the  insurance  commissioner. 

Same — Sanfi« — Sufficiency  of  Return: 

The  sheriff's  return  of  summons  showing  service  upon  a 
designated  person  "as  chief"  of  such  society  was  insuffi- 
cient to  show  that  such  person  was  an  agent  of  the  society, 
under  the  laws  of  Alabama. 

[Judgment  for  plaintlil  below.    Here  reversed  in  faVor  of  so- 
ciety.] 

Independent  Order  of  Brothers  &  Sisters  of  Consolation 
V.  Walker  (Ala.  S.  C.) : 

81  Southern  Reporter  (July  5.  1919)   844. 

Action  on  Policy — Sufficiency  of  Complaint: 

The  complaint  alleged  that  the  defendant  insured  the  life 
of  Pritchett  "for  the  term  of,  to-wit,  his  natural  life,"  and 
that  he  died  on  the  designated  date,  ffeld.  That  this  was 
an  allegation  that  the  insured  died  within  the  life  of  the 
policy  and  that  the  complaint  was  not  demurrable. 

Same — Violation  of  Law — Pleading: 

The  averment  that  the  insured  was  killed  in  anoth/er 
state  in  consequence  of  the  violation  of  the  laws  of  such 
state  was  bad;  it  expressed  the  mere  conclusion  of  the 
pleader,  whereas  the  rule  of  good  pleading  required  the  for- 
eign law  to  be  substantially  stated  and  the  facts  averred 
which  are  supposed  to  constitute  its  violation. 

Same— Pleading — Foreign  Variance: 

The  complaint  alleged  a  policy  of  insurance;  in  proof  of 
this  allegation  the  plaintiff  offered  in  evidence  an  instru- 
ment purporting  to  be  "a  beneficiary  certificate."  ffeld^ 
That  there  was  no  variance  between  the  pleading  and  proof 
offered.  For  most  purposes  benefit  societies  are  deemed 
insurance  companies  and  their  certificates  are  deemed  in- 
surance policies. 
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Same-^Violation  of  Law — Burden  of  Proof: 

The  burden  of  proving  that  insured  died  in  consequence 
of  a  violation  of  law  rested  upon  the  society. 

Same— Proof  of  Death — Evidence: 

The  plaintiff  was  entitled  to  have  notice  and  proofs  of 
loss  before  the  court  to  show  compliance  with  the  condi- 
tions of  the  policy,  but  they  could  not  be  used  as  evidence 
against  the  company  of  any  facts  tl^erein  stated. 

•  Same— Evidence— Confidential  Communications: 

A  letter  by  a  general  attorney  of  defendant  society  to 
the  clerk  of  a  local  camp  of  which  insured  was  a  member, 
showing  that  it  was  intended  to  be  communicated  to  the 
plaintiff,  was  not  confidential,  and  was  admissible  in  evi- 
dence. 

Same— Violation  of  Law — Evidence: 

Where  it  was  contended  that  the  insured  came  to  his 
death  in  consequence  of  violation  of  law,  it  was  not  revera- 
ible  error  to  refuse  to  receive  testimony  on  behalf  of  the 
society  tending  to  show  that  insured  in  general  was  a  drink- 
ing man,  was  of  an  overbearing  disposition,  and  had  a  bad 
reputation  for  peace  and  quiet  in  the  community  where  he 
had  formerly  lived. 

[Judgment  for  plaintiff  below.     Here   affirmed  agalnat  so- 
ciety.] 

Sovereign  Camp  of  Woodmen  of  the  World  v.  Pritchett 
(Ala.  S.  C.) : 

81  Southern  Reporter  (July  6,  1919)  82S. 

Mutual    Benefit    Certificate— ''Riding    or    Driving    Races"— 

Construction: 

The  policy  excepted  losses  resulting  from  "Riding  or  driv- 
ing races."  ffeldy  That  the  phrase  included  automobile 
racing,  and  where  the  insured  was  killed  while  driving  such 
a  race  there  was  no  liability. 

[Juderment  for  society  below.     Here  affirmed  in  favor  of  so- 
ciety.] 

Swandrough  v.  Order  of  United  Commercial  Travelers 
of  America  (Col.  S.  C): 

181  Pacific  Reporter  (July  7,  1919)  204. 

Action  on  Policy — Venue — Statute: 

The  venue,  or  the  place  where  the  law  directs  the  suit 
to  be  instituted,  under  Sec.  1754,  R.  S.  Mo.  1909,  was  either 
in  the  county  where  the  cause  of  action  occurred,  or  in  any 
county  where  the  company  had  an  office  or  agent. 

Same — Same— Accrual  of  Action: 

The  cause  of  action  on  a  life  insurance  policy  accrues 
at  the  place  where  the  insured  dies. 

Same — Jurisdiction — Pleading : 

The  fact  that  the  cause  of  action  did  not  accrue  in  the 
county  in  which  it  was  filed  was  not  disclosed  by  anything 
in  the  petition,  nor  did  the  absence  of  jurisdiction  on  ac- 


Digitized  by  VjOOQ IC 


252  DIGEST  OF  INSURANCE  CASES,      [vou  xxxir. 

count  of  improper  venue  appear  therie  or  in  the  sheriff's 
return,  ffeld.  That  the  only  way  to  question  the  court's 
lack  of  jurisdiction  was  by  a  plea  to  the  jurisdiction  in  the 
answer,  and,  since  the  code  contemplates  but  one  answer, 
which  must  contain  all  the  defenses,  the  coupling  of  a  plea 
to  the  jurisdiction  with  a  plea  to  the  merits  was  not  a 
waiver  of  jurisdiction. 

[Judgment  for  plaintiffs  below.     Here  reversed  in  favor  of 
company.} 

Roberts  fet  al.  v.  American  Nat'l  Surety  Co.    (Kansas 
City  C.  A.)  : 

212  Southwestern  Reporter  (July  9,  1919)  890. 

Mutual  Benefit  Society — Notice — Statute: 

Art.  5714,  Vernon's  Sales,  Civ.  Stat.  Tex.,  provides  that 
any  stipulation  fixing  the  time  within  which  notice  shall  be 
given  at  a  less  period  than  90  days  shall  be  void.  This 
article  is  applicable  to  general  provisions  of  limitations. 
Art.  4830  provides  that  fraternal  benefit  societies  shall  be 
exempt  from  all  provisions  of  insurance  laws.  Held,  That 
Art.  5714  was  in  force  and  effect  when  Art.  4830  was  passed, 
so  clearly  this  statute,  being  a  prior  one,  does  not  apply  to 
this  class  of  insurance  companies  unless  it  is  an  insurance 
law,  and  the  court  is  of  the  opinion  that  it  is  not  such 
within  the  meaning  of  Art.  4830. 

Same— "Accident'' — Evidence  Considered : 

It  was  contended  by  the  defendant  that  the  injury  was 
not  an  accident  in  that  the  evidence  showed  that  the  re- 
sults arose  because  of  dust  from  the  street  blowing  in  the 
insured's  eyes  while  he  was  driving  his  team;  that  the  evi- 
dence further  showed  that  the  day  was  not  an  unusual  day 
for  that  time  of  the  year  at  that  place.  Held,  That  "acci- 
dent" is  defined  as  "an  event  that  takes  place  without  one's 
foresight  or  expectation";  "an  event  that  is  an  unusual 
effect  of  a  known  cause  and  therefore  not  expected;"  it  is 
not  the  fact  of  getting  dust  in  the  plaintiff's  eyes  that  is 
the  basis  of  the  accident,  but  the  "unusual  effect  of  known 
cause"  that  constituted  the  accident. 

[Judgment  for  plaintiff  below.     Here   aflirmed  against  so- 
ciety.] 

Independent  Order   of  Puritans  v.  Lockhart   (Tex.   C. 
C.  A.): 

212  Southwestern  Reporter  (July  9.  1919)   669. 

Mutual  Benefit  Society — Exhibits — Statute: 

The  Act  of  May  11,  1881,  P.  L.  20,  requiring  a  copy  of  the 
application  and  by-laws  to  be  attached  to  a  life  or  fire  in- 
surance policy  in  order  to  be  admissible  in  evidence,  does 
not  apply  to  a  benevolent  or  beneficial  association. 

Same— Nature  of  Corporation — Reinsurance: 

The  ttict  that  a  mutual  benefit  society  reinsures  its  mem- 
bers in  a  life  insurance  company  does  not  change  its  char- 
acter. 
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Same— Payment  of  Duet  after  Death — Effect: 

A  member  of  the  Police  Beneficiary  Association  neglected 
to  pay  his  monthly  dues  within  the  time  limited  in  his  mem- 
bership certificate  and  in  the  by-laws;  he  died,  and,  there- 
upon, his  beneficiaries  paid  the  amount  of  his  dues  to  the 
delegate  of  the  association  for  his  district,  who  in  turn  paid 
them  with  other  dues  to  the  secretary.  In  an  action  on 
the  certificate:  Held,  That  the  secretary  had  no  authority 
to  accept  the  dues  after  the  member's  death,  and  there 
could  Ue  no  recovery. 

Same— Limitation  of  Action: 

The  suit  brought  to  recover  the  amount  of  benefits  was 
not  begun  within  the  period  prescribed  by  the  by-laws, 
which  provided  that  lapse  of  the  prescribed  time  "shall  be 
conclusive  evidence  against  any  claim  upon  the  beneficiary 
certificate":  Eeldj  This  by-law  was  a  bar  to  the  plaintiff's 
recovery. 

[Judgment  for  aMociation.] 

Williams  et  al.  v.  Police  Beneficiary  Assn.  (Phila.  Co. 
C.  P.-) : 

76  The  LAgal  InteUigencer   (July  18.  1919)    622. 

Policy — Venue  of  Action— Public  Policy: 

An  insurance  company  cannot  enforce  a  provision  of  its 
policies  and  by-laws  forbidding  the  maintenance  of  suits  on 
its  policies  elsewhere  than  in  the  county  of  its  domicile, 
such  a  contract  stipulation  would  be  contrary  to  public 
policy. 

Same— Proof  of  Claim— Conclusiveness: 

One  of  the  by-laws  provided  that  if  a  member  filed  a 
claim  before  his  disability  ceased  he  waived  all  right  to 
future  benefits.  Held,  That  if  the  society  had  adjusted  a 
claim  presented  to  it,  its  by-law  would  protect  it  as  against 
any  further  liability,  but  a  mere  presentment  of  a  claim 
before  disability  had  ceased  would  not  prevent  the  insured 
from  recovering  the  full  amount  due  where  the  claim  so 
presented  was  declined. 

[Judgrment   for   plaintiff  below.      Here   affirmed   against   so- 
ciety.] 

International   Travelers   Assn.   v.   Powell   et   al.    (Tex. 
S.  C.) : 

212  Southwestern  Reporter  (July  28,  1919)  931. 

Mutual    Benefit   Society — Amendment    of   Charter — Validity 

— Burden  of  Proof: 

A  policyholder  suing  to  cancel  amendments  to  the  ar- 
ticles of  association  under  which  a  new  fund  was  created 
has  the  burden  of  proving  want  of  power  to  make  such 
amendment. 

Same — Same— Creation  of  Surplus  Fund: 

The  society  bad  the  power,  by  amendment  of  its  articles 
of  incorporation,  to  create  a  surplus  fund  by  turning  thereto 
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the  accruing  interest  of  the  reserve  fund,  the  articles  hav- 
ing provided  for  full  power  of  future  amendment. 

Same— Payment  of  Taxes — Funds  Available: 

The  society  had  power  to  provide  for  payment  of  faea 
and  taxes  out  of  the  so-called  "reserve  fund,"  where  suck 
fund  was  in  fact  an  emergency  fund  under  Sec.  1821  Iowa 
Code. 

[Judgment  for  society  below.     Here  affirmed  in  favor  of  so- 
ciety.] 

Pyle  V.  National  Life  Assn.  of  Des  Moines  (la.  S.  C): 

172  Northwestern  Reporter  (July  26,  1919)  944. 

Insurance — Practice— interpleader — Definition: 

Where  the  beneficiary  of  a  certificate  of  insurance  brought 
suit  against  a  mutual  benefit  association  and  the  latter,  by 
way  of  answer  and  bill  of  interpleader,  specifically  denied 
any  liability  to  plaintiff,  it  was  Held,  That  no  case  of  "in- 
terpleader" had  been  stated.  "A  bill  of  interpleader  is  an 
invention  of  equity  jurisprudence  and  is  designed  to  relieve 
a  party  who  holds  in  trust  the  fund  to  which  there  are  sev- 
eral claimants  and  who  in  good  faith  is  in  doubt,  and  has 
.  reasonable  grounds  to  doubt,  as  to  whom  it  should  be  paid." 

[Judgment  In  favor  of  society  l>elow.     Here  reversed  against 
society.] 

(Joggin  V.  Mutual  Aid'Union  et  al.  (St.  Louis  C.  A.): 

213  Southwestern  Reporter  (August  20,  1919)  532. 

Fraternal    Benefit    Insurance — Contract — Notice   of   Death: 

The  association  and  one  of  its  nvembers  may  stipulate  as 
a  part  of  their  contract  that  in  the  event  of  the  death  of 
the  member  notice  will  be  required  within  a  specified  time; 
that  mere  knowledge  of  such  death  by  other  members  or 
ofllcers  of  the  local  branch  organization  shall  not  be  notice 
to  the  association,  and  such  provision  is  binding  on  the  ben- 
eficiary. 

Same— Same — Same — Waiver: 

The  stipulation  providing  that  no  officer,  member  or  agent 
can  waive  any  provisions  of  the  constitution  of  the  asso- 
ciation as  relates  to  insurance,  is  valid. 

Same — Same — Forfeiture — Estoppel : 

Where  an  officer  of  a  local  branch  of  a  benefit  association 
transmitted  to  beneficiary  a  letter  written  by  the  supreme 
surgeon  of  the  association,  stating  that  the  claim  was  held 
in  abeyance,  the  letter  not  being  intended  for  the  benefi- 
ciary, and  therefore  not  causing  her  to  take  any  action  on 
the  faith  of  it,  the  association  was  not  estopped  from  claim- 
ing forfeiture  of  the  certificate  for  the  failure  to  furnish 
notice  of  death. 

Same — Same — Sanf>e — Same : 

There  was  no  evidence  of  waiver  of  the  forfeiture  because 
the  affidavit  of  the  bieneficiary  was  obtained  after  the  for- 
feiture of  the  certificate  by  failure  to  give  death  notice  by 
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an  attorney  and  an  officer  of  a  local  branch  of  the  asso- 
ciation, neither  of  whom  had  authority  to  procure  such  affi- 
davit. 
Same — Same — Same: 

There  was  no  evidence  of  the  waiver  of  the  forfeiture 
for  failure  to  give  death  notice,  or  of  estoppel  becausie  of 
the  gathering  of  evidence  by  the  association  for  its  defense 
in  an  action  on  the  certificate. 
Same — Same — Same: 

There  was  no  evidence  of  waiver  of  forfeiture  of  certifi- 
cate for  failure  to  give  death  notice  because  an  effort  was 
made  by  the  local  branch  of  the  association  to  compromise 
the  suit  on  the  certificate  and  to  pay  the  beneficiary  a 
sum  of  money. 
Same — Same — Same : 

There  was  no  evidence  of  waiver  of  forfieiture  of  certifi- 
cate for  failure  to  give  death  notice  by  the  demand  of  the 
association  for  an  autopsy,  pursuant  to  such  right  given  it 
by  its  constitution. 

[Judgment  against  society  below.    Here  reversed  in  favor  of 
society.] 

Allman  v.   Order  of  United   Commercial   Travelers   of 
America  (Mo.  S.  C): 

213  Southwestern  Reporter  (August  20.  1919)  429. 

Insurance — ^Agent — Scope  of  Authority: 

An  agent  for  a  fraternal  benefit  association  had  general 
control  of  field  work  in  a  certain  territory.  He  entered  Into 
an  over-writing  contract  with  the  plaintift  to  induce  his  pur- 
chase of  its  stock,  imposing  a  charge  of  ten  percent  on  dues 
and  payments  to  the  association  in  a  certain  territory.  Eeld^ 
That  such  transaction  was  so  far  out  of  the  regular  course 
of  the  agent's  business  as  to  put  the  plaintift  on  guard  and 
to  charge  him  with  notice  of  want  of  authority  to  make  such 
a  contract,  which  would  have  been  disclosed  had  the  plaintift 
made  an  inquiry  of  the  association. 

[Judgment  in  accordance  with  opinion.] 
Edwards  v.  Heralds  of  Liberty  (Pa.  S.  C.) : 

107  AtlanUc  Reporter   (August  21,   1919)    824. 

Benefit  Associations — "Legal  Representatives" — Definition: 
Where  the  by-laws  of  an  "Employees"  Mutual  Benefit  As- 
sociation" provided  that  "In  case  of  death  of  any  member 
treasurer  shall  pay  to  the  legal  representatives  of  the  de- 
ceased ♦  ♦  -♦  "a  certain  sum,  it  was  Held,  That  the  term 
"legal  representative"  meant  only  the  executor  or  adminis- 
trator, and  did  not  include  the  widow. 

[Judgment  in  accordance  with  opinion.] 

Fretz's  estate: 

76  Legal  Intelligencer  (August  22,  1919)   607. 

Life  Insurance— Contract  Defined: 

Under  any  ordinary  life  insurance  contract,  the  policy  it- 
self and  the  documents  therin  referred  to  constitute  the  en- 
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tire  agreement  between  the  assured  and  the  assurance  com- 
pany. 

Fraternal   Insurances-Same: 

In  the  case  of  a  fraternal  benefit  society  certificate,  the 
certificate,  charter,  by-laws  and  application,  taken  together 
constitute  the  contract. 

Same — Naming   Beneficiary — Charter: 

The  nomination  of  a  person  as  beneficiary  who  is  not  in- 
cluded in  the  class  named  in  the  charter  is  a  nullity  and 
such  person  cannot  recover  a  certificate  so  issued. 

Action  on  Policy — Waiver — Estoppel: 

There  cannot  be  a  waiver  or  estoppel  without  knowledge 
of  the  facts  upon  which  it  is  contended  such  waiver  or  estop- 
pel rests,  unless  there  has  been  a  failure  to  acquire  knowl- 
edge when  there  was  an  obligation  to  do  so. 

Same — Same — Same— Knowledge  of   Facts: 

The  charter  of  the  fraternal  society  prohibited  the  liom- 
Ination  of  a  half-sister  as  a  beneficiary.  However,  the  so- 
ciety issued  a  certificate,  accepted  dues,  and  other  assess- 
ments. In  an  action  on  the  certificate  it  was  Held,  The  so- 
ciety did  not  waive  the  defense  that  such  nomination  of  the 
half-sister  as  beneficiary  was  a  nullity,  as  the  evidence  con- 
clusively showed  that  at  the  time  the  certificate  wsus  Issued 
and  dues  and  assessments  were  accepted,  the  society  had 
no  knowledge  that  the  person  named  as  beneficiary  was  a 
half-sister. 

[Judgment  for  denfendant  below.    Here  afilrmed  in  favor  of 
society.} 

Callahan  v.  Switchmen's  Union  of  N.  A.  (N.  Y.  S.  C.) : 

177  New  York  Supplement  (August  25.  1919)  S51. 

Fraternal   Insurance— Reserve   Fund — Discrimination: 

The  deceased  became  a  member  of  the  defendant  legion  In 
1893.  In  1904  the  creation  of  a  reserve  fund  was  authorized, 
a  rerating  of  the  members  was  made  and  all  who  had  joined 
the  organization  prior  thereto  or  subsequently  were  required 
to  pay  a  higher  rate.  The  reserve  fund  order  was  not  put 
into  effect  until  February,  1917,  and  during  the  time  between 
1904  and  February,  1917,  the  organization  paid  certificates 
to  beneficiaries  of  members  who  died,  irrespective  of  the  date 
of  the  inception  of  their  membership.  But  after  February, 
1917,  the  legion  enforced  the  reserve  fund  provision  as  to 
those  becoming  members  prior  to  1914,  but  continued  to  pay 
in  full  all  certificates  of  those  who  became  members  subse- 
quent to  that  date.  Held,  That  the  defendant  legion  could 
not  in  such  manner  discriminate  between  Its  members  and 
could  not  reduce  the  amount  which  it  was  to  pay  to  the  bene- 
ficiaries of  the  earlier  members. 

Same — Contract — Continuation : 

Where  the  beneficiary  named  in  the  certificate  died  and 
the  member  named  a  new  beneficiary  and  surrendered  the 
old  certificate,  and  the  new  certificate  bore  the  date  of  the 
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original  one,  with  the  notation  "Reissued;  beneficiary 
changed  March  25,  1915,"  the  second  certificate  was  a  con- 
tinuation of  the  original  contract 

Same— Same— Reserve  Funds: 

Where  a  member  was  allowed  to  surrender  his  old  cer- 
tificate and  a  new  one,  naming  a  new  beaieficlary,  was  issued 
him,  after  provisions  regarding  a  reserve  fund  had  become 
effective,  the  beneficiary  named  in  the  second  certificate 
issued  is  entitled  to  recover  the  full  amount,  and  it  Is  to  bo 
presumed  that  the  insurer  waived  its  claim  as  to  accumula- 
tion of  reserve  funds  when  it  accepted  the  surrender  of  the 
first  and  old  certificate  without  payment  of  the  amount 
chargeable  against  it. 

[Judgment  for   plaintiff   below.     Here  affirmed   against  so- 
ciety.] 

Kennedy  v.  Supreme  Council  Catholic  Benevolent  Legion 

(N.  Y.  S.  C.) : 

177  New  York  Supplement  (August  25,  1919)   268. 

Fraternal  Benefit  Society — Liability — Foreign  Law: 

When  a  resident  of  a  foreign  state  becomes  a  member  of 
a  fraternal  and  beneficiary  society  organized  under  the  laws 
of  such  state,  and  there  enters  into  a  contract  of  insurance, 
with  a  requirement  for  performance  there  in  conformity  with 
the  society's  constitution  and  by-laws  adopted  under  sanc- 
tion of  the  laws  of  the  state,  in  determining  the  rights  and 
obligation  of  the  society  and  its  members,  recourse  should  be 
had  to  the  significance  and  effect  of  its  by-laws  as  construed 
by  the  courts  of  such  state. 

Same— Defense  to  Action — Same: 

The  by-laws  of  a  fraternal  beneficiary  society  provided 
that  "No  change  in  the  desigation  of  the  beneficiary  or  bene- 
ficiaries shall  be  effective  until  the  old  certificate  shall  have 
been  delivered  to  the  head  clerk  and  a  new  certificate  issued 
during  the  lifetime  of  the  member,"  and  that  any  attempt 
by  a  member  to  change  beneficiaries  otherwise  than  as  pro- 
vided should  "be  absolutely  null  and  void."  An  answer,  al- 
leging that  courts  of  such  foreign  state  (in  this  case,  Illi- 
nois), construing  such  by-laws  have  held  that  such  attempted 
change  of  beneficiaries  as  therein  disclosed  is  ineffective 
unless  a  new  certificate  has  been  issued  during  the  lifetime 
of  the  member,  states  a  good  defense. 

[Judgrment  for  plaintiff  below.     Here  reversed  In  favor  of  so- 
ciety.] 

Modem  Woodmen  of  America  v.  Myers  (Ohio  S.  C.) : 

124  Northeastern  Reporter  (August  26,  1919)   48. 

Mutual  Benefit  Association — By-Laws — Adoption: 

Where  the  oflacers  of  a  mutual  accident  insurance  com- 
pany, in  whom  the  articles  vest  the  authority  to  enact  all 
necessary  by-laws,  fail  to  formally  adopt  any  by-laws,  but 
act  upon  and  publish  as  such  the  by-laws  adopted  at  a  meet- 
17 
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Ing  of  members,  such  by-laws  cannot  be  assailed  for  want 
of  formal  adoption  by  a  member  who  accepted  the  certificate 
thereunder,  or  by  his  beneficiaries.  . 
Same — Same — Construction : 

Where  a  by-law  of  the  association  provided  "The  associa- 
tion shall  not  be  liable  ♦  •  *  for  injuries,  fatal  or  non-fatal, 
of  which  injuries  there  are  no  visible,  external  marks  upon 
the  body,  •  •  •  voluntary  exposure  to  obvious  danger,  inten- 
tional injuries  inflicted  by  the  member  while  sane  or  Insane, 
or  by  any  other  person,  assaults  by  burglars  or  highway 
robbers  excepted,"  it  was  Held,  That  this  by-law  relieved  the 
defendant  association  from  liability  for  fatal  injuries  inten- 
tionally inflicted  upon  the  insured  by  a  third  person. 

[Judgment  for  defendant  below.     Here  affirmed  In  favor  of 
association.] 

Dunn  et  al.   v.   Physicans'   Casualty  Assn.   of  America 
(Neb.  S.  C): 

173  Northwestern  Reporter  (Au^rust  29,  1919)  699. 

Beneficial   Society — Death   Benefits — Dependency: 

Where  a  member  of  a  beneficial  society  in  good  and  regu- 
lar standing  dies  without  having  designated  anyone  to  whom 
the  benefits  are  to  be  paid,  and  where  the  by-laws  provide 
that  in  the  absence  of  such  designation  benefits  are  to  be 
paid  to  "any  relatives  of  the  deceased  member  who  at  the 
time  of  his  death  were  dependent  for  support  in  whole  or  In 
part  upon  such  deceased  member,"  the  expression  "depend- 
ent" means  that  the  relatives  depended  upon  the  support 
they  received  from  the  member  as  a  part  of  their  income 
or  means  of  living. 

[Judgment  in  accordance  with  opinion.] 
Bachman  v.  Union  No.  466  of  the  Cigar  Makers  Interna- 
tional Union  of  America  (C.  P.,  Northampton  "Co.,  Pa.) : 
76  Legal  Intelligencer   (August  29,  1919)   628. 
Fraternal    Association — Forfeiture — Notice : 

The  by-laws  of  defendant  association  required  notice  of 
thirty  days  to  a  member,  of  an  assessment,  and  provided 
that  for  failure  to  pay  the  sam^e  within  the  thirty  days  a  for- 
feiture would  result.  Upon  a  claim  for  the  amount  due  upon 
a  death  certificate,  where  a  forfeiture  by  reason  of  non-pay- 
ment of  the  assessment  within  thirty  days,  it  was  HeUt, 
That  in  the  absence  of  a  prescribed  method  of  service  in  the 
constitution  or  by-laws,  the  notice  must  be  actually  or  per- 
sonally served  upon  the  member,  as  a  condition  precedent 
to  the  forfeiture  of  his  personal  and  property  rights. 

Same — Same — Proof: 

Forfeiture  is  not  a  favored  policy  of  the  law,  and,  to  insist 
upon  ItR  application  in  a  given  instance,  one  who  makes  the 
claim  must  show  strict  compliance  with  all  the  necessary 
conditions  precedent,  upon  which  the  exaction  is  based. 

[Judgment  for   plaintiff  below.     Here  afiirmed   against   so- 
ciety.] 

Antrim  v.  Telegrapher  Benevolent  Assn.  (N.  J.  0.  E.  A.) : 

107  Atlantic  Reporter   (September  4,  1919)   468. 
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Beneficial  Insurance — Notice  of  Accident — Liability: 

A  mutual  beneficial  accident  insurance  order  is  not  liable 
on  a  certificate  of  accident  Insurance  where  the  assured 
failed  to  comply  with  the  provision  of  the  constitution  and 
rules  of  the  order  requiring  notice  In  writing  of  the  accident 
within  ten  days,  and  where  his  statement  as  plaintift  in  an 
action  on  the  certificate  contained  no  allegation  that  this 
provision  had  been  complied  with. 

Same — Action  on  Certificate — Practice: 

In  an  action  against  a  mi\tual  beneficial  accident  insurance 
order  the  plaintiff's  statement  was  insufficient  where  it  did 
not  allege  In  compliance  with  the  terms  of  the  certificate 
that  there  were  any  external,  visible  marks  of  the  accident 
on  the  body  of  the  deceased,  nor  that  the  proximate,  sole 
and  only  cause  of  death  was  due  to  external,  violent  and 
accidental  m^ans.  While  this  would  have  to  be  established 
on  a  trial,  these  material  facts  should  be  alleged  in  the  plead- 
ings, under  the  Practice  Act,  1915. 

[Judgment  in  accordance  with  opinion.] 
Heckendom  v.   The  Order  of  the  United   Commercial 
Travelers  (C.  P.,  Jefferson  Co.,  Pa.) : 

67  Pittsburgh  Legal  Journal  (Sept  6.  1919)  561. 

Assessment — Notices  by  i^all — Presumption: 

In  an  action  on  a  mutual  assessment  insuranoe  policy 
testimony  of  the  secretary  of  the  society  that  they  mailed 
notices  of  an  assessment  to  the  insured  with  postage  pre- 
paid and  properly  addressed  to  the  insured  at  the  address 
given  by  him  on  the  society  records,  constituted  prima  facie 
proof  that  the  notices  were  received  by  the  insured. 

Same— Agreement  for  Collection — Right  of  Reliance: 

The  insured  had  an  agreement  with  the  secretary  of  the 
society  to  collect  assessments  on  policyholder  by  checlis  on 
the  bank  account  of  a  brother-in-law  of  the  policyholder. 
Heldf  That  after  the  insured  received  several  notices  that 
assessments  on  him  had  not  been  paid,  the  holder  of  the 
policy  had  no  right  to  continue  to  rely  on  the  agreement  of 
the  secretary. 

Same — Same — Same : 

The  insured  had  an  agreement  with  the  secretary  of  the 
society  to  collect  assessments  on  policyholder  by  checks  on 
the  bank  account  of  a  brother-in-law  of  the  policyholder. 
Geld,  That  neither  the  brother-in-law  nor  the  policyholder 
were  justified  in  relying  on  such  an  arrangement  after  a  new 
secretary  had  taken  office  and  notified  the  policyholder  that 
assessments  against  him  had  not  been  paid. 

[Judgment  for  defendant  below.     Here  affirmed  in  favor  of 
society.] 

Hobson  V.  Wise  County  Home  Protective  Ass'n.   (Tex. 
Civ.  App.) : 

214  Southwestern  Reporter  (September  17,  1919)  68S. 
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Fraternal  Benefit  Insurance— Action — Appeal  and  Error: 

Where  the  fraternal  benefit  company's  proof  gave  the 
company's  name  in  the  title  in  the  same  form  as  the  name 
appeared  in  the  certificate  of  insurance  sued  upon,  the  same 
will  not  be  stricken  out  because  such  name  was  not  given 
in  the  form  appearing  in  the  pleadings  and  judgment  below. 

Same — Reinstatement — Waiver: 

Where  a  fraternal  benefit  company's  constitution  and  by- 
laws provided  that  delinquent  members  might  be  reinstated 
only  when  in  good  health,  etc.,  the  company  did  not  waive 
such  provision  by  previous  reinstatements  of  the  deceased 
while  in  good  health,  nor  by  acceptance  of  back  payments 
at  a  time  when  the  deceased  was  ill,  such  illness  terminating 
fatally,  where  the  company  had  no  knowledge  of  such  ill- 
ness and  returned  the  premiums  within  a  reasonable  time. 

[Judgment  for  plaintiff  below.    Here  reversed  In  favor  of  so- 
ciety.] 

Berry  v.  National  Council  of  Knights  &  Ladies  of  Se- 
curity. (Wash.  S.  C): 

182  Pacific  ReportPf    (September  8.   1919)    562. 


Fraternal  Insurance — Beneficiaries — Statute: 

Under  Vernon's  Sayles'  Ann.  Civ.  Stat.  1914,  Art.  4832, 
naming  relatives  who  may  be  made  beneficiaries  of  fraternal 
life  policies,  a  life  insurance  policy  naming  one  as  beneficiary 
who  has  no  insurable  interest  in  the  life  of  the  insured  is 
against  public  policy  and  will  not  be  enforced  in  favor  of 
such  beneficiary. 

Same — Action — Pleading: 

In  an  action  on  a  fraternal  benefit  insurance  policy  it  is 
not  necessary  that  the  complaint  allege  that  the  beneficiary 
had  an  Insurable  interest  in  the  life  of  the  insured,  as  the 
lack  of  such  interest  is  a  matter  of  defense. 

Same — Same — Same: 

Any  defect  in  a  complaint  on  a  fraternal  benefit  insurance 
policy  by  reason  of  the  failure  to  allege  that  the  beneficiary 
had  an  insurable  interest  in  the  life  of  the  insured  was  cured 
by  an  answer  alleging  that  the  beneficiary  was  the  nephew 
of  the  insured. 

Same— Same — Same: 

Where  the  right  of  the  plaintiff  to  recover  on  a  policy  of 
life  insurance  was  not  dependent  upon  whether  defendant 
was  a  fraternal  benefit  association  or  an  ordinary  life  in- 
surance company,  it  was  not  necessary  for  the  petition  to 
allege  what  kind  of  life  insurance  the  defendant  had  au- 
thority to  issue. 

Same— Same — Same : 

In  a  suit  on  a  fraternal  benefit  insurance  policy  a  petition 
which  alleged  that  the  policy  was  in  the  possession  of  the 
defendant,  and  stating  its  substance,  was  sufficient. 
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Sam»— Same-^ame : 

Wbere  a  demurrer  to  the  plaintiff's  petition  Is  erroneously 
sustained,  the  plaintiff  was  dismissed  from  the  suit,  and 
Judgment  rendered  against  him,  after  an  ex  parte  hearing 
upon  the  claims  of  certain  defendants  to  a  fund  which 
another  defendant  had  paid  into  court,  cannot  be  sustained. 

[Judgment  for  defendant  below.     Here  reversed  against  so- 
ciety.] 

Hand  v.  Sovereign  Camp  of  Woodmen  of  the  World,  et 
al.  (Tex.  Civ.  App.)  : 

214  Southwestern  Reporter  (September  17.  1919)  718. 

Unincorporated    Beneficial    Associations — Embezzlement    by 
Officer: 

The  Treasurer  of  an  unincorporated  beneficial  association 
who  receives  and  wilfully  appropriates  its  funds  to  his  own 
use  is  guilty  of  embezzlement,  even  though  he  be  a  member 
of  the  association.  In  such  a  case  It  is  no  defense  that  the 
association  acquired  some  of  the  embezzled  funds  from  il- 
legal practices. 

[Verdict  affirmed.] 

Commonwealth  v.  Elsenblse.    (Q.  S.,  Burks  Co.,  Pa.): 
76  Lesral  Intelligencer  (September  19.  1919)  673. 

Fraternal  Association — ^"Dissolution": 

Where  a  fraternal  association's  constitution  and  by-laws 
provide  that  the  local  courts  or  lodges  could  not  voluntarily 
surrender  their  charters  except  under  certain  conditions; 
that  upon  dissolution  all  funds  should  be  delivered  to  the 
permanent  secretary,  etc.,  it  was  ffeld,  That  funds  must  be 
surrendered  upon  the  voluntary  disbanding  of  a  court  as  well 
as  upon  its  Involuntary  dissolution,  as  "dissolution"  means 
surrendering  the  charter  and  disbanding. 
Same— Constitution  and  By-Laws— Contract: 

A  fraternal  association's  constitution  and  by-laws  consti- 
tute the  contract  between  the  parent  order  and  a  subsidiary 
court  or  lodge  and  the  members  thereof. 
[Judgment  In  accordance  with  opinion.] 
Subsidiary  High  Court  of  Ancient  Order  of  Foresters  v. 
Pestarino  et  al.  (Cal.  D.  C.  A.) : 

183  Pacific  Reporter  (September  22,  1919)   297. 

Beneficial  Society — Status — Rights  of  Insured: 

An  unincorporated  beneficial  society  is  not  an  Insurance 
company  and  a  member  and  his  beneficiary  have  such  rights 
therein  only  as  grow  out  of  the  rules  of  the  society  and  the 
contract  between  the  parties. 
Same— Death  Benefits— Liability: 

Where  the  by-laws  of  an  unincorporated  beneficial  society 
provided  for  the  payment  of  all  death  benefits  to  the  bene- 
ficiary only  and  there  was  no  beneficiary  named  by  the  In- 
sured, or  the  designation  was  fatally  defective,  such  bene- 
fits could  not  be  recovered  by  the  administrator  of  the  in- 
sured, as  they  formed  no  part  of  the  Insured's  estate. 
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Same— Same— Recovery : 

Where  the  by-laws  of  a  beneficial  society  provided  for  pay- 
ment of  death  benefits  to  a  designated  beneficiary  and  such 
desi^ation  was  fatally  defective,  the  administrator  of  the 
assured's  estate,  after  payment  of  benefits  to  one  whom  the 
court  found  was  the  Intended  beneficiary,  could  not  recover 
such  benefits  for  the  mother  of  the  Insured,  as  she  had  no 
legal  claim  to  the  funds  directly  or  through  the  administra- 
tor. 

[Judgment  In  accordance  with  opinion.] 

Dlckerson  v.  Mldvale  Beneficial  Assn.  et  al.  (Pa.  S.  C.) : 
107  AUantlc  Reporter   (October  16.  1919)    778. 

Suit  against  Insurance  Companies — Statute: 

Under  Civil  Code  1910.  Art.  2563,  whenever  any  person  may 
have  any  claim  or  demand  upon  any  Insurance  company  hav- 
ing agencies,  or  more  than  one  place  of  doing  business,  it 
shall  be  lawful  for  such  person  to  Institute  suit  against  said 
insurance  company  within  the  county  where  the  principal 
office  of  such  company  is  located,  in  any  county  where  said 
Insurance  company  may  have  an  agent,  or  in  any  county 
where  such  agent  was  located  at  the  time  cause  of  action  ac- 
crued or  the  contract  was  made  out  of  which  said  cause  of 
action  arose. 

Action  on  Poiicy — Directed  Verdict — Surbordinate  Lodge: 

In  a  suit  against  a  fraternal  benefit  society  by  a  benefic- 
iary of  a  policy  issued  by  the  society,  where  it  is  shown  that, 
while  the  Supreme  Lodge  of  the  society  had  its  head  office 
in  another  county  within  the  state,  it  had  a  subordinate  lodge 
in  the  county  in  which  suit  was  pending.  In  which  subordi- 
nate lodge  the  deceased  had  applied  for  membership  and  had 
been  initiated,  and  had  paid  his  dues  to  the  secretary  of  the 
same,  who  sent  them  to  the  head  office,  and  that  the  surbor- 
dinate lodge  had  a  place  in  the  county  where  it  met  regu- 
larly, the  jury  were  authorized  to  Infer  that  the  subordinate 
lodge  was  the  agent  of  the  defendant  in  the  county  in  which 
the  suit  was  pending,  and  that  the  court  had  Jurisdi-ctlon.  It 
follows,  therefore,  that  upon  the  trial  of  an  issue  formed  upon 
a  plea  to  the  jurisdiction,  where  the  evidence  showed  the 
above  facts,  it  was  error  for  the  trial  judge  to  direct  a  ver- 
dict in  behalf  of  the  defendant,  sustaining  the  plea  to  the 
jurisdiction. 
Same — Court — Jurisdiction : 

The  jurisdiction  of  the  superior  court  of  Wilkes  county,  In 
which  the  suit  was  pending  and  where  the  defendant  had  an 
agent,  was  not  destroyed  by  an  agreement  signed  by  insured 
In  his  application  for  policy,  or  by  a  stipulation  on  the  back 
of  the  policy  issued,  that  "Suit  shall  be  Instituted  on  said 
policy  against  said  district  grand  lodge  only  in  state  court  of 
Fulton  County,  as  the  order  has  no  agent  or  agency  in  any 
other  county  of  said  state." 

[Judgment  for  society  below.     Here  reversed  againt  society.] 
Hurley  v.  District  Grand  Lodge  No.  1  Independent  Bene- 
volent Order  (Ga.  C.  A.): 

100  Southeastern  Reporter  (October  25,  1919)   233. 
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Statute— Proviso— ^Construction : 

The  general  rule  of  construction  as  applied  to  statutes  is 
that  the  office  of  a  proylso  is  not  to  enlarge  but  to  limit  and 
qualify  what  is  affirmed  in  the  body  of  the  act  preceding  it. 
However,  there  is  an  exception,  which  is,  that  where  it 
plainly  appears  from  a  consideration  of  the  entire  act  that 
the  provision  considered  was  intended  by  the  legislature  as 
an  independent  enactment,  it  may  be  so  given  efFect  with- 
out reference  to  the  limitations  of  the  preceding  portions 
of  the  section  to  which  it  is  apparently  a  proviso. 

Foreign  Insurance  Corporation— Receivership— Statute: 

The  words  of  the  proviso  in  the  statute  to  the  effect  that 
no  receiver  shall  be  appointed  except  under  prescribed  con- 
ditions mean  merely  that  courts  of  equity  have  Jurisdiction 
to  appoint  receivers  for  Insolvent  insurance  corporations,  li- 
censed to  do  business  in  the  state,  the  proviso  merely  defln^ 
ing  conditions. 

Same — Same— Power  of  Courts: 

The  power  of  the  Illinois  courts  to  appoint  receiver  for  an 
insolvent  foreign  insurance  company  licensed  to  do  bus- 
iness in  the  state  inheres  in  courts  of  equity  in  application 
of  their  power  to  protect  property  within  their  Jurisdiction 
from  misuse,  misapplication,  or  removal  from  the  state 
when  necessary  to  secure  rights  and  prevent  a  failure  of 
Justice. 

Same— Same — Jurisdiction : 

The  Illinois  court,  at  the  suit  of  the  attorney  general  in 
the  name  of  the  people  on  the  relation  of  the  superintendent 
of  insurance,  had  Jurisdiction  to  appoint  receiver  for  the 
Illinois  assets  of  an  insolvent  beneficial  association  of  Penn- 
sylvania licensed  to  do  business  in  Illinois,  though  receiver 
appointed  in  Pennsylvania  filed  bill  showing  his  appointment, 
the  decree  of  the  Illinois  court  merely  directing  the  receiver 
to  collect,  marshal  and  disburse  the  assets  of  the  company  in 
Illinois  to  the  creditors  of  the  company. 

[Decree  for  plaintiffs  below.     Here  affirmed  agrainst  society.] 
People  ex  rel..  Potts,  Superintendent  of  Insurance  et  al. 
V.  Continental  Beneficial  Association  et  al.  (111.  S.  C.) : 
124  Northeastern  Reporter  (October  28,  1919)  352. 

Judgment   of   Other   State — Jurisdiction — Federal    Constitu- 
tion: 

The  courts  of  Illinois  may  inquire  into  the  proceedings, 
judgment  or  decree  of  a  sister  state  for  the  purpose  of  de- 
termining whether  the  court  of  such  sister  state  had  juris- 
diction of  the  subject-matter  or  the  parties  to  bring  its  judg- 
ment within  the  full  faith  and  credit  clause  of  the  federal 
constitution. 
Foreign  Corporations — ^Actions — Jurisdiction: 

Three  conditions  are  necessary  to  give  a  court  jurisdiction 
in  pprsonam  over  a  forelCTi  corporation:  First,  it  must  be 
made  to  appear  that  the  corporation  was  carrying  on  its  bus- 
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tness  in  the  state  where  process  was  served  on  its  agent; 
second,  that  the  business  was  transacted  or  managed  by 
some  agent  or  officer  appointed  by  or  representing  the  cor- 
poration in  such  state;  third,  the  existence  of  some  local  law 
making  such  corporation  amenable  to  suit  there  as  a  condi- 
tion, express  or  implied,  of  doing  business  in  the  state. 
Same — Jurisdiction — Service: 

In  order  to  render  a  corporation  amenable  to  service  of 
process  in  a  foreign  jurisdiction  it  must  appear  that  the  cor- 
poration is  transacting  business  in  that  district  to  such  an 
extent  as  to  subject  it  to  the  jurisdiction  and  laws  thereof. 
Same — Same^ — "Doing  Business": 

The  courts  have  laid  down  no  all-embracing  rule  by  which 
it  may  be  determined  what  constitutes  the  doing  of  business 
by  a  foreign  corporation  in  such  manner  as  to  make  It  sub- 
ject to  jurisdiction.  Generally  the  business  must  be  of  such 
a  character  and  extent  as  to  warrant  the  inference  that  the 
corporation  has  subjected  itself  to  the  jurisdiction  and  laws 
of  the  district  in  which  it  is  served  and  in  which  it  Is  bound 
to  appear  when  a  proper  agent  has  been  served  with  process. 
Same — Same^ — Same: 

The  mere  solicitation  of  business  by  agents  of  a  foreign 
corporation  is  not  such  "doing  business"  within  the  state  as 
to  subject  a  foreign  corporation  to  the  jurisdiction  of  the 
courts  of  the  state  in  which  the  business  is  solicited. 
Same^ — Same — ^"Engaged  in  Business": 

Where  an  Illinois  insurance  company  transacted  business 
from  its  main  office  in  Chicago,  largely  by  mail,  such  Illinois 
company  was  not  "engaged  in  business"  in  Nebraska,  so  as 
to  subject  it  to  service  of  process  through  its  policyholder  or 
member  who  had  taken  for  it  two  applications  which  were 
accepted. 
Appeal — Constitutional  Action — Waiver: 

Any   constitutional   action   as    due   process   of   law   was 
waived  by  an  appeal  from  the  trial  court  to  the  appellate 
court  and  thence  to  the  supreme  court. 
Foreign  Corporation — Statute — Appiicability: 

A  state  statute  providing  that  any  person  or  firm  who  shall 
receive  or  receipt  for  any  money  on  account  of  any  contract 
of  insurance  shall  be  deemed  an  agent  of  the  insurance  com- 
pany for  the  purpose  of  service  of  process,  is  not  applicable 
to  a  foreign  corporation  unless  such  corporation  is  doing 
business  in  such  state. 

[Judgment  for  plaintiff  below.     Here   reversed   in   favor  of 
society.] 

Pembleton  v.  Illinois  Commercial  Men's  Assn.  (111.  S.  C.) : 

124  Northeastern  Reporter  (October  28,  1919)  856. 

Beneficial  Society — Fraudulent  Sale  of  Assets — Liability  of 
Directors: 

On  a  bill  against  officers  and  directors  of  an  incorporated 
beneficial  society  to  recover  money  received  by  them  from 
its  assets,  charging  conspiracy  to  transfer  assets  and  control 
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to  irrespojisible  persons,  knowing  that  they  intended  to 
fraudulently  misappropriate  the  assets,  a  decree  against  a 
director  for  money  actually  received  by  him  would  be  sus- 
tained where  the  court  below  though  exonerating  a  director 
of  conspiracy  and  actual  fraud,  found  him  guilty  of  fraudu- 
lently standing  aside  for  a  consideration  payable  out  of  the 
funds  of  the  society. 

[Judsrnent  In  accordance  with  opinion.] 
Keystone  Guard  v.  Beaman  et  al.  (Pa.  S.  C.) : 

107  Atlantic  Reporter  (October  30,  1919)  835. 

Annotation— Waiver  by  insurer  of  Rights  after  Change  of 

Beneficiary  by  Paying  Money  into  Court: 

Under  the  above  heading  appears  annotation  to  the  case 
of  Logan  et  al.  v.  Modern  Woodmen  of  America  jet  al.,  here- 
tofore reported  in  30  Insurance  Digest,  295;  2  A.  L.  R.  1682. 

Annotation — What  Rights  are  Waived  by  Insurer  Who  Pays 
Money  into  Court: 

Under  the  above  heading  appears  an  annotation  to  the  case 
of  Logan  et  al.  v.  Modern  Woodmen  of  America  et  al.,  here- 
tofore reported  in  30  Insurance  Digest,  395;  2  A.  L.  R.  1676. 

Annotation — Pregnancy  as   Misrepresentation  or   Breach   of 
Warranty: 

Under  the  above  heading  appears  as  annotation  to  the 
case  of  Knights  &  Ladies  of  Security  v.  Glenn,  r^eported  in 
80  Southern  516;  2  A.  L.  R.  1507. 

Action  on  Policy — Suicide— Question  for  Jury: 

Insured  was  found  lying  on  the  cellar  floor  with  his  head 
in  a  barrel,  some  bags  were  stuffed  into  the  barrel  around 
the  body,  there  were  no  signs  of  a  struggle  and  no  evidence 
of  violence;  upon  removing  the  body  it  was  found  that 
there  was  a  handkerchief  arcoss  the  face  which  was  knotted 
in  the  back,  over  this  was  a  towel  which  was  also  knotted 
in  the  back;  upon  the  handkerchief  was  the  odor  of  chloro- 
form, nearby  was  a  bottle  labeled  "chloroform";  the  insured 
had  purchased  the  bottle  of  chloroform  about  five  months 
preceding  the  time  of  his  death;  the  insured  was  not  tied 
in  any  way.  (ffeid^  That  whether  or- not  the  insured  had  com- 
mitted suicide  was  a  question  for  the  jury  and  it  was  error 
to  direct  a  verdict  for  the  plaintiff. 

[Judgment  for  plaintiff  below.     Here  reversed  in  favor  of 
society.] 

Sobischek-Robinson  v.  Supreme   Council   of  Royal  Ar- 
canum.    (N.  Y.,  App.  Div.) : 

176  The  New  York  Supplement  (June  23,  1919)  362. 

Action  on  Policy — incontestability  Clause — Defense — Estop- 
pel: 

The  policy  contained  the  ordinary  "Incontestable  clause." 
In  an  action  on  the  policy  the  insurer  set  up  as  a  special 
defense  that  the  insured  was  a  felon  sentenced  to  d/eath. 
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and  was  killed  while  attempting  to  escape  imprisonment 
and  execution.  Held,  That  insurer  is  estopped  from  setting 
up  such  defense,  as  the  same  was  based  on  a  ground  of 
contested  liability  not  specified  in  the  contracted  Insurance. 

[Judgment  for  plaintiff  below.     Here  affirmed  against  so- 
ciety.] 

Supreme  Lodge  of  Knights  of  Pythias  v.  Overton  (Ala. 
S  C): 

82  Southern  Reirorter  (August  80,  1919)   448. 
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Policy— Hernia— Measure  of   Recovery: 

The  policy  provided:  "In  the  event  of  disability  restating 
from  ♦  ♦  ♦  hemia  ♦  ♦  ♦  the  limit  of  the  company's 
liability  shall  be  a  sum  not  exceeding  three  weeks'  indem- 
nity." Meld,  That  such  provision  would  not  prevent  recov- 
ery for  disability  caused  by  hemia  accidentally  produced. 
Same — Premiums — Presumptions: 

A  presumption  exists  that  by  paying  the  September  pre- 
mium, the  same  having  been  accepted  by  the  company,  the 
preceding  premiums  had  been  paid. 
Action  on   Policy — Settlement — Fraud: 

It  was  proper  in  an  action  on  a  policy,  where  accord  and 
satisfaction  was  pleaded  as  a  defense,  to  allege  by  way  of 
reply  that  the  release  was  obtained  by  fraud. 
Same — Same — Return    of   Money    Received: 

The  company  having  admitted  that  it  owed  the  Insured 
the  amount  paid  to  him  in  settlement  of  the  claim,  the 
amount  paid  did  not  have  to  be  returned  In  disavowing  the 
settlement  because  of  fraud. 

[Judgment  for  plaJntlfC  below.     Here  ai&rmed  againat  com- 
paay.] 

Conrad  v.  Interstate  Life  &  Accident  Ins.  Co.   (Tenn. 
S.  C.) : 

206  Southwestern  Reporter  (December  4,  1918)  84. 
Accident  on  Policy — Cause  of  Death — Question  for  Jury: 

It  was  claimed  by  the  company  that  Insured's  death  was 
not  accidental,  but  resulted  from  necessary  defense  by  one 
upon  whom  insured  had  made  an  attack.  Several  eye-wit- 
nesses testified  that  insured,  while  on  an  automobile  trip, 
was  drinking.  When  the  last  stop  was  made  to  take  a  drink 
Insured,  who  was  sitting  in  the  middle  of  the  back  seat, 
came  up  with  a  pistol  pointing  at  the  person  who  killed 
him;  that  thereupon  such  person  immediately  fired  three 
shots  at  insured,  killing  him.  On  the  other  hand,  there  was 
evidence  to  show  that  insured  and  his  slayer  had  quarreled 
over  a  trifling  matter;  that  insured  had  used  opprobrious 
names  to  and  about  his  slayer;  that  the  slayer  had  a  small 
automatic  pistol  in  his  pocket,  but  before  leaving  on  the 
trip  had  borrowed  a  large  pistol.  There  was  also  evidence 
tending  to  show  that  insured  wels  not  drunk;  that  the  posi- 
tion of  the  body  and  pistol  of  insured  did  not  agree  with 
the  killing  as  detailed  by  the  eye-witnesses  and  that  such 
eye-witnesses  had  made  different  statements  after  the  kill- 
ing from  those  made  at  the  trial.  Held,  That  this  evidence  • 
was  sufficient  to  support  a  verdict  for  plaintiff. 

(267) 
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Same — Same — Presumptions : 

Proof  of  death  of  an  Insured  from  injuries  received  by 
him  raises  a  presumption  of  accidental  death.  This  pre- 
sumption continues  until  overcome  by  affirmative  proof  to 
the  contrary  on  the  part  of  the  insurance  company. 

Same — Same — Killing  of  Insured  in  Self  Defense: 

If  insured  was  killed  by  another  in  his  own  defense  after 
an  assault  by  insured,  the  death  was  not  due  to  accidental 
means. 

Same — Attorney's    Fees — Reasonableness : 

An  allowance  of  $750  attorney's  fees  in  an  action  on  a 
policy  providing  for  the  payment  of  $4,500  was  not  unrea- 
sonable where  the  case  was  hotly  contested  and  required 
considerable  time  for  preparation. 

[Judgment  for  plaintiff  below.     Here  affirmed  against  com- 
pany.] 
Metropolitan  Casualty  Co.  v.  Chambers   (Ark.  S.  C.) : 
206  Southwestern  Reporter  (December  4,  1918)   64. 

Action  on   Policy — Exceptions — Burden  of  Proof: 

In  an  action  upon  a  contract  of  insurance  it  devolves 
upon  the  company  to  prove  the  exception  which  it  sets  up 
in  defense. 

Same — Voluntary   Exposure — Evidence  Considered: 

The  policy  excepted  liability  for  "voluntary  exposure  to 
danger."  Insured  was  walking  on  a  railroad  track,  when 
an  engine  was  within  about  35  feet  of  him  and  going  in  the 
same  direction  as  was  the  insured,  he,  without  looking 
back",  started  to  run  across  the  track,  took  two  or  three 
steps  between  the  rails,  threw  up  his  hands,  fell  and  was 
caught  by  the  pilot  and  killed.  Held,  That  to  render  one 
guilty  of  voluntary  exposure  to  danger  he  must  have  in- 
tentionally done  some  act  which  reasonable  and  ordinary 
prudence  would  pronounce  dangerous.  The  term  implies 
both  an  intention  to  perform  the  act  and  the  conscious  wil- 
lingness to  take  the  risk  which  is  obviously  connected  with 
it.  The  act  of  the  insured  was  clearly  within  the  inhibi- 
tion. 

Same^ — Same — Customary  Acts: 

The  fact  that  others  were  accustomed  to  take  the  same 
course  as  had  insured  was  immaterial. 

[Judgment  for  plaintiff  below.     Here  reversed   in  favor  of 
company.] 

Archibald  v.  Order  of  United  Commercial  Travelers  (Me. 
S.  J.  C.) : 

104  Atlantic  Reporter  (December  5,  1918)   792. 

Action  on  Policy — Cause  of  Injury — Evidence: 

The  attending  physician  was  asked:  "What  did  he  give  you 
as  the  history  of  his  case?"  He  answered  that  insured  had  said 
that  while  he  was  boarding  a  train  the  train  started  off  sud- 
denly, throwing  him  violently  and  that  he  had  fallen  on  a 
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grip,  ff^ld.  That  this  evidence  was  not  admissible.  While 
it  is  universally  recognized  that  it  is  competent  for  a  patient 
to  give  a  history  of  his  case  to  his  physician  so  as  to  enable 
the  latter  to  render  a  proper  diagnosis  and  give  such  treat- 
ment as  the  affliction  demands  the  testimony  was  not  of  such 
character.  This  rule  required  no  more  than  that  the  patient 
should  have  said  to  the  physician  that  he  had  sustained  an 
accident  wherein  he  fell  upon  his  grip  or  the  grip  fell  upon 
him,  naming  the  part  of  the  body  affected  together  with  the 
symptoms  following.  It  was  by  no  means  essential  for  any 
purpose  that  the  place  where  the  accident  occurred  should 
have  been  mentioned. 
Same — Same — Same — I  nstructions : 

The  court  admonished  the  jury  as  follows:  "I  think  what 
Mr.  Hill  told  him  (the  physician)  of  the  nature  of  his  injury 
and  the  mode  of  receiving  it  is  competent,  but  not  that  part 
of  the  statement  that  speaks  of  what  caused  him  to  receive 
it."  Held,  That  the  vice  of  the  testimony  did  not  consist  of 
how  the  accident  happened,  or  rather  what  produced  it,  but 
it  consisted  in  the  insured's  stating  the  place  where  it  oc- 
curred, since  the  policy  indemnified  only  against  accidents  oc- 
curring in  that  character  of  place.  It  will  therefore  be  seen 
that  the  admonition  did  not  reach  or  touch  the  vital  error. 
Same — Cause  of  Death — Insufficient  Evidence: 

The  physician  first  called  to  attend  Insured  diagnosed  his 
case  as  ascitis,  a  condition  signifying  the  accumulation  of 
fluid  in  the  abdomen,  which  could  have  been  produced  by  a 
bruise  upon  the  liver.  Subsequently  an  operation  was  per- 
formed upon  the  insured  and  it  developed  that  the  condition 
was  not  that  of  ascitis,  but  that  the  patient  was  suffering 
with  a  malignant  growth  upon  the  liver,  which  could  not 
have  attained  the  size  it  was  in  less  than  six  months.  Held, 
That  the  evidence  was  wholly  insufficient  to  authorize  re- 
covery and  conclusively  showed  that  insured's  death  was 
produced  from  causes  wholly  independent  of  and  existing 
prior  to  the  accident. 

[Judgment   for   plaintiff  below.     Here   reversed   In   favor   of 
company.] 

North  American  Accident  Insurance  Co.  v.  Hill's  Admr. 
(Ky.  C.  A.) : 

206   Southwestern  Reporter   (December  11,   1918)    170. 

Policy — Coverage — Liability  for  Injury  to  Railroad  Employe: 
The  policy  insured  against  death  or  injury  by  accidental 
means  "to  the  extent  herein  provided."  It  contained  the 
clause:  "This  policy  does  not  cover  railroad  *  *  *  *  em- 
ployes while  on  duty."  Insured's  occupation  was  flagman. 
He  was  injured  while  in  that  occupation  by  an  automobile 
running  against  him.  Held,  That  there  was  no  contradiction 
between  the  general  insurance  clause  and  the  clause  last 
quoted  from  and  that  there  could  be  no  recovery. 

[Judgment   for   plaintiff  below.     Here   reversed   in   favor   of 
company.] 

Southern  Surety  Co.  v.  Hartman  (Tex.  C.  C.  A.) : 

206  Southwestern  Reporter  (December  18,  1918)  379. 
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Policy — "Poison"  Voluntarily  or  Involuntarily  Taken: 

The  policy  exempted  the  company  from  liability  for  death 
"resulting  from  poison  voluntarily  or  involuntarily  taken." 
Insured  died  from  strychnine  poison  contained  in  a  medicine 
which  he  took.    Held,  That  there  was  no  liability. 

[Judcrment  for  association  below.     Here  affirmed  in  favor  of 
association.] 

Riley  v.  Interstate  Business  Men's  Accident  Assn.     (la. 
S.  C): 

169  Northwestern  Reporter    (December  20,   1918)    448. 

Policy — Exceptions — Burden  of  Proof — "Unless": 

The  policy  provided  that  "the  compensation  payable  for 
loss  resulting  from  the  overturning  of  any  automobile  or 
from  the  member  being  thrown  from  any  automobile  shall 
not  exceed  $1,000  ♦  ♦  ♦  unless  the  accident  shall  be 
caused  by  the  automobile  being  struck  by  a  railway  train  or 
engine  or  by  an  interurban  or  street  car  or  by  another  auto- 
mobile." Held,  That  this  provision  was  in  the  nature  of  an 
exception.  The  word  "imless"  was  equivalent  to  "except" 
and  the  company  In  its  answer  was  bound  to  allege  that  the 
overturning  of  the  automobile  which  resulted  in  the  insured's 
death  was  not  within  the  exception. 
Same — Same^ — ^Proof  of  Death: 

Proofs  of  loss  showing  death  from  the  overturning  of  an 
automobile  without  negativing  exceptions  were  sufficient  to 
entitle  the  beneficiary  to  recover  for  the  full  amount. 

[Judgment  for  plaintiff  below.     Here  affirmed  agrainst  asso- 
ciation.] 

Ward  V.  Interstate  Business  Men's  Ace.  Assn.  (la.  S.  C.)  : 

169  Northwestern  Reporter   (December   20,   1918)    451- 

Policy — Passenger — Public  Conveyance: 

The  policy  covered  injuries  sustained  "while  the  insured 
was  a  passenger  or  was  in  or  on  a  public  conveyance  pro- 
vided by  a  common  carrier  for  passenger  service."  Some 
weeks  before  insured  was  injured  the  railroad  company  put 
in  operation  an  automobile  rebuilt  so  as  to  run  on  rails.  In- 
sured was  attorney  for  the  railroad  company,  on  a  salary,  but 
not  devoting  his  time  exclusively  to  its  business.  The  day 
of  the  accident  he  boarded  this  automobile  to  attend  to  some 
business  for  the  railroad  company  and  for  one  or  two  other 
clients,  and  received  the  injury  complained  of  while  riding 
on  such  conveyance.  There  was  evidence  to  show  that  al- 
though the  conveyance  was  used  largely  for  the  convenience 
of  the  officers  of  the  railroad  company,  it  was  used  also  for 
the  conveyance  of  passengers  for  hire.  Held,  That  the  rail- 
road company  was  at  the  time  acting  as  a  common  carrier 
in  operating  the  conveyance  and  that  said  conveyance  was  a 
public  conveyance  and  that  the  insured  was  to  be  considered 
as  a  passenger  and  not  an  employe. 
Same — Same — Person  Riding  on  Pass: 

That  the  insured  was  riding  on  a  pass  did  not  change  his 
status  as  a  passenger. 
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Sam« — Same — Evidence  Considered: 

The  fact  that  part  of  the  business  that  insured  was  going 
to  attend  to  at  the  time  was  for  the  raihroad  company  did  not 
make  him  any  the  less  a  passenger. 

[Judgment  for  plaintiff  below.     Here  affirmed  against  com- 
pany.] 
United  States  Casualty  Co.  v.  Ellison  (Col.  S.  C.) : 
176   Pacific   Reporter    (December  30,    1918)    279. 

Policy — Measure    of    Recovery — Specific  Loss: 

The  policy  provided  for  monthly  indemnity  of  $45.00  and  a 
specific  indemnity  for  certain  specific  losses  "in  lieu  of  any 
other  indemnity."  It  provided:  "In  event  of  a  loss  herein- 
before designated  as  a  'specific  loss'  no  claim  shall  exist  for 
compensation  other  than  that  specifically  provided  for  such 
total  loss."  Held,  That  where  insured  suffered  a  specific  loss 
he  was  entitled  to  recover  only  the  amount  provided  there- 
for. No  additional  indemnity  could  be  recovered  for  total  or 
partial  disability  arising  out  of  such  specific  loss. 

[Judgment   for  plaintiff   below.     Here   reversed  in   favor   of 

company's  receiver.] 
Van  Gilden  v.  Kingsbury  (Col.  S.  C.) : 

176  Pacific  Reporter  (December  30,  1918)  319. 

Action   on   Policy— Scope  of  Liability — Sufficiency  of  Com- 
plaint: 

The  policy  provided  "this  is  a  limited  policy  and  provides 
indemnity  for  loss  of  life,  limb,  sight  or  time  by  accidental 
means  only  to  the  extent  herein  provided."  The  complaint 
did  noi  allege  that  the  death  of  the  insured  was  the  result 
of  any  of  the  causes  set  forth  in  the  policy,  but  on  the  con- 
trary alleged  that  death  was  due  to  accidental  drowning. 
Held,  That  demurrer  to  the  complaint  was  well  taken. 

Same-— Construction  by  Agent — Evidence: 

Where  a  policy  provides  "no  agent  has  authority  to  change 
this  policy  or  waive  any  of  its  conditions"  and  "no  change 
in  this  policy  shall  be  valid  unless  approved  by  an  executive 
officer  of  the  company  and  such  approval  endorsed  hereon/' 
plaintiff  could  not  set  up  representations  of  the  general 
agent  of  the  company  as  to  the  scope  of  coverage. 
[Demurrer  to  complaint  sustained.] 

Allridge  v.  United  States  Casualty  Co.   (Alleghany  Co. 
C.  C.) : 

67  Pittsburgh  Local  Journal  (Janucur  ^,  1919)   4. 

Policy  Premium — Order  on  Paymaster: 

Where  the  order  given  by  the  insured  to  his  employer 
called  for  the  payment  of  separate  premiums  out  of  the 
wages  of  the  insured  earned  during  certain  months,  and 
that  the  fourth  installment  was  to  be  deducted  from  wages 
earned  during  the  month  of  August,  the  employer  was  au- 
thorized to  pay  such  fourth  installment  only  out  of  August 
wages,  and  since  the  insured  earned  no  wages  in  that  month. 
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employer  had  no  funds  in  his  hands  to  pay  the  installment 
or  premiun^  for  that  month. 

Same— Same — Same — Notice : 

That  the  insurance  company  made  no  demand  upon  the 
employer  for  the  premium  which  was  to  be  paid  out  of  the 
August  wages,  and  gave  no  notice  to  the  insured  that  such 
premium  had  not  been  paid,  did  not  prevent  forfeiture. 

[Judgment  for  Company  below   (73   So.   903).     Here  affirmed 
In  favor  of  company.] 

Atkinson  v.  Travelers  Ins.  Co.  of  Hartford  (Ala.  S.  C) : 

80  Southern  Reporter  (January  4,  1919)   48. 

Policy — Form  of  Contract — Statute: 

When  the  Legislature  declares  the  public  policy  of  the 
state  to  be  that,  that  which  had  theretofore  been  subject  to 
contract  between  the  parties,  shall  thereafter  be,  by  certain 
prescribed  forms  and  with  specific  conditions  concerning  the 
respective  rights  and  duties  of  the  parties  thereto,  the  statu- 
tory provisions  step  in  and  control  and  regulate  the  mu- 
tual rights  and  obligations  rather  than  the  provisions  of  any 
contracts  parties  may  attempt  to  make  varying  therefrom. 

Same — Same — Same : 

Where  a  provision  of  the  policy,  reducing  the  primary  rate 
of  indemnity,  was  not  printed  in  bold  face  type,  as  required 
by  Sec.  1960,  subd.  2  (6),  it  will  be  treated  as  no  part  of  the 
contract. 

Same — Same — Approval  by  Insurance  Commissioner:  • 

That  the  form  of  the  policy  had  been  approved  by  the  in- 
surance commissioner  would  not  prevent  a  policyholder  from 
insisting  that  it  did  not  comply  with  the  statute. 

[Judgment  for  plaintiff  less  than  demanded.     Here  reversed 
against  company.] 

Williams  v.  Travelers  Insurance  Co.   (Wis.  S.  C): 

169  Northwestern  Reporter   (January  10,  1919)    609. 

Action  on  Policy — Cause  of  Condition — Evidence: 

Opinions  of  the  physicians  that  the  loop  of  a  bowel  was 
caused  by  external  violence  were  admissible,  although  they 
could  not  express  an  opinion  as  to  what  produced  the  kink 
or  loop. 

Same — Same— Evidence  Considered: 

Injured  had  previously  enjoyed  good  health  and  had 
worked  at  manual  labor.  On  the  day  of  the  alleged  injury 
he  was  engaged,  with  another,  in  moving  ashes.  He  carried 
several  tubs  of  ashes,  allowing  the  tub  to  rest  against  his 
stomach  as  he  did.  Some  twenty  minutes  after  the  work 
was  finished,  insured's  brother  saw  him  lying  on  a  lounge, 
with  his  hands  over  the  pit  of  his  stomach,  very  pale  and 
as  though  in  great  pain,  and  saying  that  he  did  not  care  for 
dinner.  Later,  the  person  who  had  been  assisting  him  no- 
ticed that  he  was  pale  and  that  he  was  holding  his  hands 
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over  the  pit  of  his  stomach.  He  suffered  pain  in  his  right 
side  for  some  weeks,  gradually  growing  worse  until  he  died. 
A  post  mortem  was  made  and  there  was  a  kink  found  in  the 
bowel,  that  showed  fibrous  adhesions  indicating  inflamma- 
tion there.  Physicians  were  of  the  opinion  that  conditions 
were  due  to  external  violence.  iHeld,  That  under  this  evi- 
dence the  jury  might  have  found  the  insured's  death  was 
caused  by  external,  violent  and  accidental  means. 

Same— Same— Evidence: 

Statements  by  insured,  made  about  an  hour  after  he 
ceased  work,  while  he  was  suffering  pain,  that  he  had  a 
rupture  in  his  side  and  that  he  thought  he  got  It  loading 
ashes,  were  inadmissible. 

[Judsrment  for  company  below.     Here  reversed  againat  com- 
pany.] 

Budde  V.  National  Travelers'  Ben.  Assn.  (la.  S.  C.) : 

169  Northwestern  Reporter  (January  17,  1919)  766. 

Action    on    Policy — Cause    of    Death — Sufficiency    of   Com- 
plaint: 

The  by-laws  of  the  society  provided  that  Class  A  mem- 
bers should  be  indemnified  "against  the  result  of  bodily  in- 
jury, hereinafter  mentioned,  effected  through  external,  vio- 
lent or  accidental  means."  The  complaint  contained  no  al- 
legation that  the  death  of  the  insured  was  the  result  of  ac- 
cident or  that  it  was  caused  through  external,  violent  and 
accidental  means,  iffeld,  That  an  allegation  of  this  charac- 
ter and  to  this  effect  was  indispensable. 

Same — Limitation  of  Action — Statute: 

Contract  provided  that  no  action  could  be  maintained 
after  the  expiration  of  six  months  from  the  time  of  notice 
of  disallowance  of  the  claim.  Sec.  4978,  Compiled  Laws 
North  Dakota,  provides  that  no  such  limitation  shall  be  less 
than  one  year  from  the  time  the  right  of  action  accrues. 
The  action  was  not  brought  within  the  six  months'  period 
but  was  brought  within  a  year  after  notice  of  disallowance 
of  claim,    ffeld.  That  the  action  was  maintainable. 

[Judsrment  agrainst  society  below.     Here  reversed  in  favor  of 
society.] 

Dinnie  v.  United  Commercial  Travelers  (N.  D.  S.  C.) : 

169  Northwestern  Reporter  (January  17,  1919)  811. 

Action  on  Policy — Cause  of  Death — Question  for  Jury: 

Insured  was  a  painter;  had  enjoyed  good  health  previous 
to  his  injury.  While  at  work,  painting  a  house,  he  had  occa- 
sion to  carry  a  piece  of  timber,  and  while  doing  so  fell.  He 
immediately  complained  of  being  hurt,  groaned,  and  said 
"I  hurt  my  side  awful."  In  going  home  he  walked  very 
slowly  although  he  was  usually  a  rapid  walker.  He  took  to 
his  bed  and  kept  growing  worse  and  died  within  a  few  days. 
A  physician  testified  that  because  of  the  insured's  diflaculty 
In  breathing  he  thought  there  were  internal  injuries.  A 
witness  who  claimed  he  saw  insured  fall  introduced  into  his 
account  of  the  accident  a  banana  peeling  upon  which  in- 
18 
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Bured  slipped,  and  the  physician  who  attended  insured  in- 
cluded in  his  account  of  the  fatal  illness  lead  colic  induced 
by  lead  poisoning.  Held^  That  under  this  evidence  it  was  a 
question  for  the  jury,  as  to  whether  or  not  death  was  due 
to  injuries  sustained  through  accidental  means. 

Same — Statements  in  Proof  of  Death — Conclusiveness: 

The  beneficiary  was  not  concluded  by  the  physician's 
statement,  which  accompanied  proof  of  death,  that  insured 
was  aflaicted  with  lead  poisoning. 

[Judgment  for  plaintiff  below.     Here  affirmed  against  com- 
pany.] 

Nelson  v.  Inter-Ocean  Casualty  Co.  (Kan.  S.  C.)  : 

176  Pacific  Reporter  (January  20,  1919)   664. 

Action  on  Policy — Injuries  Intentionally  Inflicted — Contract 

Construed: 

The  policy  provided  "this  policy  does  not  cover  ♦  ♦  ♦ 
injuries  intentionally  inflicted  upon  the  assured  by  himself 
or  by  any  other  person  except  by  burglars  and  robbers." 
The  uncontroverted  evidence  showed  that  insured  was  in- 
tentionally shot  and  so  badly  wounded  that  he  died  on  the 
following  day.  HeldL,  That  the  provision  applied  as  well  to 
loss  of  life  as  to  loss  of  limbs  or  senses;  that  there  could  be 
no  recovery. 

[Judgment  for   plaintiff  below.      Here   reversed   in   favor   of 
company.] 

National  Life  &  Accident  Insurance  Co.  v.  De  Lopez 
(Tex.  C.  C.  A.) : 

207  Southwestern  Reporter  (January  22.  1919)  160. 

Policy— Notice— Waiver: 

A  provision  in  an  accident  insurance  policy  that  notice  of 
an  injury  must  be  given  to  the  insurer  within  ten  days  after 
it  occurs  may  be  waived  by  the  retention  of  the  proofs  fur- 
nished by  the  insured,  and  the  act  of  the  insurer  in  requir- 
ing the  insured  to  obtain  and  furnish  additional  proofs  or  to 
do  some  act  or  incur  some  expense  inconsistent  with  a  for- 
feiture. 

Same — "Immediate  Disability" — Construction: 

A  disability  is  immediate  when  it  follows  directly  from 
an  accidental  hurt,  within  such  time  as  the  processes  of  na- 
ture consume  in  bringing  person  affected  to  a  state  of  total 
incapacity  to  prosecute  his  occupation. 

Same— Limitation  of  Action — Statute: 

A  provision  in  an  agreement  that  actions  on  insurance 
policies  can  only  be  brought  within  six  months  after  the 
claim  has  been  disallowed  is  repugnant  to  the  provisions  of 
Sec.  17  of  the  Civil  Code  (Gen.  St.  1915,  697),  and  there- 
fore void. 

[Judgment  for  plaintiff  below.     Here  affirmed  against  asso- 
ciation.] 
Erickson  v.  Order  of  United  Commercial  Travelers  of 
America  (Kan.  S.  C.) : 

176  Pacific  Reporter  (January  27,  1919)   989. 
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Annotation — Insurance;  Validity  and  Construction  of  Pro- 
vision Requiring  the  Fact  or  Circumstances  of  Loss  to  Be 
EsUblished  by  Eye-Witness: 

Under  the  above  heading  appears  an  annotation  in  the 
case  of  Ellis  v.  Interstate  Business  Men's  Acci.  Assn.,  here- 
tofore reported  in  31  Insurance  Digest  302. 

Lawyers'  Reports  Annotated  (1918  P)  420. 

Annotation — Settlement  under  Accident   Policy  under  Mis- 
take as  to  The  Extent  of  the  Injury: 
Under  the  above  heading  appears  an  annotation  in  the 
case  of  General  Acci.  Fire  &  Life  Assur.  Corp.  v.  Harris, 
heretofore  reported  in  31  Insurance  Digest  296. 
Lawyers'  Reports  Annotated  (1918  E)  931. 

Annotation— Losses   Covered   by   Policy   Providing  for  Pay- 

ment  of  Sick  Benefit: 

Under  the  above  heading  appears  an  annotation  to  the 
case  of  Beaudoin  v.  La  Societe  St  Jean  Baptiste,  etc.,  here- 
tofore reported  in  102  Atl.  234. 

Lawyers'  Reports  Annotated  (1918  B)   642. 

Annotation — Construction  and  Effect  of  Condition  in  Acci- 
dent or  Health  Policy  that  Assured  Must  Be  Confined  to 
Entitle  Him  to  Indemnity: 

Under  the  above  heading  appears  an  annotation  to  the 
case  of  Pirscher  v.  Casualty  Co.  of  America,  heretofore  re- 
ported in  102  Atl.  546. 

Lawyers'  Reports  Annotated   (1918  B)   998. 

Action  for  Damages — Existence  of  insurance— Evidence: 

In  an  action  for  damages  for  personal  injuries,  evidence 
that  the  defendant  was  insured  against  accidents  could  not 
have  been  introduced  as  an  admission  of  negligence. 

Same — Medical  Expert — Scope  of  Cross-Exami nation: 

It  was  proper  to  ask  a  medical  expert,  who  had  requested 
him  to  examine  the  injured  party,  for  the  purpose  of  show- 
ing his  adverse  Interest 

Same^ — Instructions  as  to  Insurance^ — Presumptions: 

It  will  be  assumed  that  the  injury  followed  instructions 
not  to  take  into  account  the  fact  that  the  defendant  was  in- 
sured. 

[Judgment  for  plaintiff  below.     Defendant's  exception  over- 
ruled.] 

Dempsey  v.  Goldstein  Bros.  Amusement  Co.  (Mass.  S. 
J.  C.) : 

121  Northeastern  Reporter  (January  28,  1919)   429. 

Action  on  Policy — Burning  of  Building— Evidence  Con- 
sidered: 

The  policy  provided  for  double  indemnity  in  the  event  of 
injuries   sustained   "in   consequence   of  the   burning   of   a 


Digitized  by  VjOOQ IC 


276  DIGEST  OP  INSURANCE  CASES,      [vou 

building  while  the  insured  is  therein."  Insured,  an  electri- 
cian, while  working  in  a  room  containing  a  large  electrical 
switchboard,  was  injured  from  a  sudden  flash,  occasioned 
by  a  short  circuit  which  caused  oil  from  an  oil  box  con- 
nected with  the  switchboard  to  be  thrown  over  his  clothing 
and  ignited  his  clothing.  The  flash  also  caused  the  burn- 
ing of  some  of  the  appliances  of  the  switchboard.  Held, 
That  there  was  no  such  burning  of  a  building  as  would  en- 
title the  insured  to  double  indemnity. 

[Judgrment  for  plaintiff  for  single  indemnity.     Here  affirmed 
in  favor  of  company.] 

Farley  v.  Aetna  Life  Ins.  Co.  (St.  Louis  C.  A.) : 

207  Southwestern  Reporter  (January  29,  1919)  281. 

Policy — Rule  of  Constructiofi: 

A  policy  of  accident  Insurance  is  to  be  enforced  as  the 
parties  made  it  and  understood  it,  unless  because  of  statu- 
tory provisions  the  courts  are  required  to  give  it  a  construc- 
tion or  effect  which  the  parties  never  intended. 

Same— Terms  of  Contract — Statute: 

Sec.  107  N.  Y.  Ins.  Law  entitled  "Standard  Provisions  for 
Accident  and  Health  Policies"  is  not  intended  to  prescribe 
that  the  policy  should  contain  only  the  standard  conditions 
specified.  Other  clauses,  not  contradicting  or  varying  the 
standard  provisions,  may  be  attached. 

Same — Same — Same — Riders: 

The  statute  referred  to,  requiring  the  form  of  policy  to  be 
filed  with  the  superintendent  of  insurance,  requires  also  that 
riders  must  be  filed.    The  word  "policy"  includes  riders. 

Same— Same— Sam  e^ — Same: 

The  need  of  issuing  riders  to  meet  sudden  emergencies 
does  not  relieve  the  company  from  filing  them,  as  the  statute 
requires  since  the  superintendent  of  insurance  is  given  au- 
thority to  consent  immediately  to  the  form  proposed  if  it  is 
of  such  character  as  to  merit  approval. 

Same — Same — Same^ — War  Riders: 

A  war  rider,  excepting  liability  of  war  perils,  although 
not  filed  with  the  superintendent  of  insurance,  is  to  be  given 
effect  as  a  part  of  the  contract,  it  not  being  in  conflict  with 
the  standard  provisions  prescribed  by  the  section  of  the 
statute  above  referred  to. 

Same— "Classification  of  Risks": 

"Classification  of  Risks"  does  not  relate  to  perils  insured 
against  nor  to  the  amount  to  be  paid,  but  in  fire  insurance  to 
the  nature  and  situation  of  the  articles  insured,  and  in  acci- 
dent insurance  to  the  occupation  of  the  applicant. 

Same — Change  of  Terms — Waiver: 

The  provision  that  no  change  shall  be  valid  unless  ap- 
proved by  an  executive  ofllcer,  and  such  approval  indorsed 
on  the  policy,  is  for  the  benefit  of  the  company  and  may  be 
waived  by  it. 
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Same— Same — Contract  Construed: 

The  provision  with  reference  to  the  endorsement  of 
changes  does  not  refer  to  such  changes  as  were  made  at 
the  inception  of  the  contract. 

Same — War  Rider — Style  of  Type: 

The  war  rider  was  in  no  sepse  a  reduction  of  indemnity 
provided  for  in  the  contract  but  rather  a  limitation  of  the 
risk.  It  was  not  necessary  that  it  should  have  been  in 
bold-faced  type. 

[Judgment  dismlsaing  complaint  below   (158  N.  Y.  Sup.  79). 
Reversed  on  appeal  (160  N.  Y.  Sup.  247).    Hero  reversed 
In  favor  of  company.] 
Hopkins   v.   Connecticut  General  Life  Ins.   Co.    (N.   Y. 
C.  A.): 

121  Northeastern '  Reporter  (February  4,  1919)  466. 

Policy — Rule  of  Construction: 

An  insurance  contract,  like  any  other  contract,  if  per- 
fectly plain  and  unambiguous,  should  be  construed  as  writ- 
ten. 

Same— Riders — Construction : 

The  policy  provided  "The  health  insurance  given  by  this 
policy  does  not  take  effect  until  thirty  days  after  the  rest 
of  the  policy  is  effective."  It  contained  the  further  provis- 
ion "If  the  disability  of  the  insured,  by  reason  of  bodily  sick- 
ness, ♦  ♦  ♦  continues  for  less  than  fifteen  consecutive  days, 
the  first  three  days  thereof  shall  not  be  covered  and  no  in- 
demnity shall  be  payable  for  such  first  three  days."  A 
rider  was  attached  to  the  policy,  providing  "In  considera- 
tion of  the  payment  of  an  additional  monthly  premium  of 
fifty  cents  ♦  ♦  ♦  the  company  further  agrees  that  in  the  event 
the  insured  shall  sustain  loss  of  time  on  account  of  disability 
caused  by  sickness  ♦  ♦  ♦  then  such  indemnity  shall  be  pay- 
able from  the  beginning  of  such  loss."  Held,  That  the  rider 
merely  modified  that  part  of  the  policy  providing  that  the 
first  three  days  of  sickness  should  not  be  covered.  It  did 
not  eliminate  the  provision  with  reference  to  sickness  com- 
mencing within  thirty  days  after  delivery  of  the  policy. 

Same — Soliciting  Agent — Scope  of  Authority: 

A  mere  soliciting  agent  has  no  authority  whatever  to  alter 
or  change  the  terms  of  an  insurance  contract  or  to  bind  the 
company  by  any  representation  made  by  him.  His  authority 
is  altogether  different  from  fire  insurance  agents  who  write 
the  policies  for  their  companies. 

[Judgment  for  plaintiff  below.     Here  reversed  in  favor  of 
company.] 

Continental  Casualty  Co.  v.  Hall  (Miss.  S.  C): 

80  Southern  Reporter  (February  8,  1919)  885. 

Action    by   Agent   for    Services    In    investigating    Claims — 
Proofs  of  Value: 

In  an  action  by  an  insurance  agent  to  recover  for  services 
to  have  alleged  to  have  been  rendered     in     investigating 
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claims,  all  the  testimony  about  the  value  of  the  services 
was  that  of  the  plaintiff  in  answer  to  the  question,  "You  put 
a  charge  of  three  dollars  and  a  half  for  each  of  your  investi- 
gations?" To  which  the  plaintiff  answered,  "Yes  sir;  that 
would  cover  all  the  travels  that  I  had."  Held,  That  this 
was  no  testimony  as  to  value,  and  that  it  was  necessary  to 
prove  value  to  be  entitled  to  recover. 

Same— Contracts  with  General  Agent— Evidence  Conaldered: 
The  plaintiff  undertook  to  recover  compensation  for  investi- 
gation of  claims,  which  investigations  were  alleged  to  have 
been  made  at  the  request  of  a  general  agent.  Under  the 
terms  of  the  contract  between  the  company  and  the  general 
agent,  the  latter  was  required  to  investigate  all  claims. 
The  compensation  fixed  by  such  contract  was  to  be  in  full 
for  all  services  performed  by  such  general  agent  and  all 
other  representatives  of  the  company  where  under  or  through 
him.  Held,  That  the  plainUff  must  be  charged  with  know- 
ledge of  the  law  that  the  general  agent  had  only  such  author- 
ity as  prescribed  in  his  contract.  Held,  further.  That  the 
plaintiff,  being  a  regularly  employed  servant  of  the  company, 
under  a  stated  contract,  without  more  evidence  of  a  con- 
tract or  understanding  that  he  was  to  be  paid  for  the  extra 
services,  could  not  recover. 

[Judgment  for  plaintiff  below.     Here  reveried  In   favor  of 
company*] 

Cheek  v.  National  Life  Ins.  Co.  (St.  Louis  C.  A.)  : 

207  Southwestern  Reporter  (February  12,  1919)  882. 

Annotation— Scope,  Application  and   Effect  of  Provision  of 
Accident  Policy  that  the  Occurrence  or  Payment  of  One 
Loss  Shall  Terminate  Policy  or  Liability: 
Under  the  above  heading  appears  an  annotation  to  the 
case  of  Kangas  v.  Standard  Accident  Ins.  Co.,  heretofore  re- 
ported in  165  N.  W.  268. 

Lawyers'  Reports  Annotated  (1918  B)   506. 

Policy — Rule  of  Construction: 

When  the  wording  of  a  policy  of  insurance  is  such  as  to 
be  fairly  open  to  construction,  that  view  should  be  adopted, 
if  possible,  which  will  sustain,  rather  than  forfeit  it. 

Same^Payment  of  Premiums  During  Disability — ^Waiver: 

The  policy  provided: — The  premium  payments  herein  will 
cease  immediately  after  the  beginning  of  such  disability  as 
above  described  and  will  be  resumed  only  as  hereinafter 
provided.  Held,  That  when  the  insured  became  totally  dis- 
abled to  engage  in  any  gainful  occupation,  the  requirements 
relative  to  the  payment  of  premiums  automatically  ceased, 
and  that  the  payment  of  a  quarterly  premium  after  the  in- 
sured became  totally  disabled  so  that  he  could  not  engage 
in  any  gainful  occupation  did  not  operate  as  a  waiver  of 
the  clause  which  provided  that  said  payments  should  imme- 
diately cease  when  said  disability  attached  to  insured. 
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Same— Failure  to  Give  Notice— Effect: 

When  a  policy  of  life  Insurance  provides  that  the  Insured 
shall  give  notice  to  the  company  when  he  bec6me8  totally 
disabled  to  engage  in  any  gainful  occupation,  but  does  not 
specify  any  time  within  which  said  notice  shall  be  given, 
the  failure  to  give  said  notice  will  not  deprive  the  insured  or 
his  beneficiary  of  the  benefits  of  said  policy,  in  the  absence 
of  an  express  provision  making  the  giving  of  the  notice  a 
condition  precedent  to  the  right  to  claim  the  benefits  of 
said  clause  requiring  notice. 

[Judgment  for  plaintiff  below.  Here  affirmed  against  com- 
pany.] 

American  National  Insurance  Co.  v.  Rardin  (Okla.  S.C.) : 
~       177  Pacific  Reporter   (February  17,  1919)  601. 

Action  on   Policy — Sufnciency  of  Complaint: 

Complaint  on  a  policy  of  accident  insurance,  conforming 
to  the  Code  form,  was  sufficient  where  the  contract  was  set 
out  in  legal  effect,  though  not  haec  verba. 

Same— •Miereipreeentationt — Pleading: 

The  plea  averred  certain  statements  made  by  the  insured 
In  his  application  "with  intent  to  deceive  and  did  deceive" 
the  company.  Held^  That  the  plea  was  not  demurrable  for 
failure  to  use  the  word  "actual"  in  connection  with  the  word 
"intent",  as  provided  in  the  Code. 

Same — Evidence— Ret  Gestae: 

No  error  was  committed  in  allowing  a  witness  to  state 
what  he  did  and  said  in  assisting  insured  a  few  minutes 
after  his  fall.  While  insured  was  still  in  life,  the  state- 
ments being  a  part  of  the  act,  were  admissible. 

Same-Notice — Evidence : 

The  beneficiary,  being  absent  from  the  city  at  the  time 
of  the  insured's  death,  her  absence,  illness  and  immediate 
subsequent  death  were  circumstances  properly  admitted  for 
the  consideration  of  the  jury  in  determining  whether  notice 
had  been  given  within  a  reasonable  time. 

[Judgment  for  plaintiff  below.  Here  reversed  in  favor  of 
company.] 

Travelers*  Insurance  Co.  v.  Whitman  (Ala.  S.  C.) : 

80  Southern  Reporter  (February  16.  1919)  470. 

Action  of  Policy — Cause  of  Death — Evidence  Considered: 

The  insured  sustained  a  bruise  which  developed  into  a 
carbuncle.  Infection  followed  causing  death.  There  was 
evidence  that  insured  had  previously  enjoyed  good  health. 
He  had  previously  been  advised,  however,  that  he  might  be 
subject  to  diabetes.  The  physician  who  examined  him  short- 
ly before  his  death  testified  that  there  were  symptoms  of 
diabetes  at  the  time.  JTeld,  That  the  evidence  was  suffi- 
cient to  show  death  was  from  external,  violent  and  acci- 
dental means.       Under  the  evidence  it  was  more  probable 


Digitized  by  VjOOQ IC 


280  DIGEST  OF  INSURANCE  CASES,      [vou  xxxii. 

that  the  symptoms  of  diabetes  were  caused  by  the  Injury 
than  that  death  resulted  from  that  disease. 

[Judgment  for  plaintiff  below.     Here  affirmed  against  com- 
pany.] 

Day  V.  Great  Eastern  Casualty  Co.  (Wash.  S.  C.) : 

177  Pacific  Reporter  (February  17,  1919)   650. 

Action  against   Reinsurer — Contract  Construed: 

The  defendant  company  reinsured  the  policyholders  of 
another  company,  issuing  to  them  its  policies.  The  policies 
so  issued  provided  that  the  defendant  would  not  be  liable 
unless  a  sickness  from  which  death  resulted  was  "contracted 
and  begins  after  the  date  hereof.*'  Heldy  That  this  was 
simply  a  restatement  of  a  similar  provision  in  the  policy  of 
the  original  insurer,  and  the  fact  that  the  illness  from  which 
the  insured  died  commenced  subsequent  to  the  making  of 
the  reinsurance  contract  would  not  prevent  recovery. 

[Judgment  for  plaintiff  below.     Here  affirmed  against  com- 
pany.] 
Sutton  V.  North  American  Accident  Insurance  Co.  (Kan- 
sas City  C.  A.) : 

'2O8  Southwestern  Reporter   (March  5,  1919)    499. 

Action  on  Policy — Lost  of  Sight — Evidence  Considered: 

Insured  sued  to  recover  for  loss  of  sight  of  his  left  eye, 
the  loss  being  alleged  to  have  occurred  from  an  Injury  on 
January  24,  the  injury  being  caused  by  a  thorn  or  twig 
striking  the  eyeball.  There  was  evidence  to  show  that  on 
December  1  insured  had  suffered  an  injury  to  the  eye  by 
being  struck  by  a  shot.  On  account  of  this  injury  he  was 
attended  by  a  specialist  who  testified  that  such  injury  de- 
stroyed the  sight  of  the  eye.  Insured  denied  this  and  claims 
recovery  from  the  first  injury.  Not  until  four  weeks  after 
the  alleged  second  injury  did  the  insured  consult  any  phy- 
sician. Held,  That  the  weight  of  the  evidence  was  In  favor 
of  the  company;  that  the  loss  of  sight  was  not  due  to  the 
injury  of  January  24. 

[Judgment  for  plaintiff  for  less  than  demanded.     Here  af- 
firmed.] 
Blackwood  v.  National  Life  Insurance  Co.  of  America 
(La.  S.  C.) : 

80  Southern  Reporter   (March  8,  1919)   604. 

Application— 'Breach  of  Warranty — Forfeiture: 

Where  there  is  a  distinct  a^eement  that  an  application 
is  a  part  of  the  contract,  and  the  statements  therein  are  ex- 
pressly declared  to  be  warranties,  they  are  to  be  treated  as 
such  and  not  merely  as  representations,  and  must  be  strictly 
true,  or  the  policy  will  not  take  effect. 

Same — Failure  to  Sign — Effect: 

The  fact  that  the  application  was  not  signed  was  imma- 
terial where  it  was  attached  to  the  policy,  and  by  the  terms 
of  the  policy  was  made  a  part  of  the  contract. 
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Policy — Delivery  to  Broker — Binding  Effect  upon  Insured: 

Possession  of  the  policy  by  a  broker,  who  obtained  it  on 
behalf  of  the  insured,  was  as  effectual  as  possession  by  the 
insured,  and  insured  was  bound  by  the  warranties  contained 
in  the  application  which  was  attached  to  the  policy. 
Same — Failure  to  Read — Estoppel: 

By  accepting  and  retaining  the  policy  without  objection 
the  insured  was  bound  by  its  terms,  and  the  beneficiary 
claiming  thereunder  cannot  be  heard  to  say  that  the  insured 
did  not  read  the  policy  or  any  of  its  provisions. 

[Judgment  for  plaintiff  t>elow.     Here  reverted  in  favor  of 
company.] 

Kahn  v.  Royal  Indemnity  Co.   (Cal.  D.  C.  A.): 

178  Pacific  Reporter  (March  10,  1919)  tZl. 

Policy — Delivery — Mailing: 

If  at  the  time  of  mailing  a  policy  properly  addressed  to 
the  applicant,  or  to  an  agent  of  the  insurer  to  give  to  the 
applicant,  it  is  the  intention  of  the  insurer  that  it  is  to  be 
delivered  to  the  applicant  without  further  action  on  the  part 
of  the  insurer,  then  the  law  regards  the  policy  as  issued 
and  delivered,  although  the  applicant  dies  after  it  is  so  de- 
posited and  before  receiving  it. 

[Judgment  for  plalntUf  below.     Here  affirmed  against  asso- 
ciation.] 

Wenz  V.  Business  Men's  Accident  Association  of  Amer. 
ica  (111.  App.)  : 

18  Illinois  Law  Review,  Appellate  (^urt  Digest  (Feb* 
ruary-March,  1919)  111. 

Action  on  Policy — Measure  of  Recovery — ^Terms  of  Contract: 
A  company  took  the  position  that  liability  was  limited 
because  insured  was  injured  by  a  more  hazardous  under- 
taking. The  plaintiffs  contend  that  the  reference  to  the 
company's  manual,  a  printed  booklet,  and  its  schedule  of 
rates,  as  shown  on  the  back  of  the  application,  constituted 
no  part  of  the  contract;  because  the  law  required  that  the 
policy  should  contain  the  entire  contract  between  the 
parties,  neither  the  manual  nor  the  schedule  of  rates  was 
embraced  in  and  disclosed  by  the  face  of  the  policy.  Held, 
That  under  the  statutes  of  Texas,  these  instruments,  could 
not  be  considered  as  a  part  of  the  contract  in  that  the  plain- 
tiffs could  recover  the  amount  specified  in  the  policy,  re- 
gardless of  the  more  hazardous  employment. 

[Judgment  for  plaintiffs  below.      Here  affirmed  In  favor  of 

company.] 
North  American  Accident  Insurance  Co.  v.  Hodge  et  al. 
(Tex.  C.  C.  A.): 

208  Southwestern  Reporter  (March  IS,  1919)  700. 

Action  on  Policy — Suicide— Burden  of  Proof: 

Where  it  is  shown  that  death  resulted  from  external  and 
violent  means  there  arises  a  presumption  against  suicide. 
The  force  of  this  presumption  is  to  place  upon  the  insurance 
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company  the  burden  of  establishing  that  death  was  caused 
by  suicide  or  by  voluntary  exposure  to  danger. 
Same — Same — Question  for  Jury: 

Insured  died  from  a  pistol  wound.  He  was  accustomed  to 
carrying  a  pistol.  There  was  evidence  that  this  weapon 
was  very  easy  on  the  trigger.  Insured  had  Just  returned 
from  a  shopping  tour  with  his  wife.  They  had  talked  of 
plans  for  the  coming  Christmas  day.  Immediately  before 
the  pistol  was  discharged  he  spoke  of  going  over  to  a 
neighbor  to  borrow  some  books.  His  wife  was  nearby  when 
the  pistol  was  discharged  and  saw  the  flash  but  none  of  the 
insured's  action  immediately  preceding.  Heidi  That  under 
this  evidence  whether  or  not  death  was  due  to  suicide  was 
for  the  jury. 

Same->Same — ^"Eye-Witnese": 

The  presence  of  the  wife  in  the  room  and  her  cognizance 
of  what  happened  immediately  preceding  the  discharge  of 
the  pistol  was  sufficient  to  make  her  an  "eye-witness  to  the 
accident"  within  the  meaning  of  the  policy. 
Same — ^Character  of  Company — Penalty: 

The  defendant  alleged  that  it  was  a  mutual  assessment 
association;  the  only  evidence  which  even  remotely  re- 
lated to  such  fact  was  the  provision  for  the  payment  of  $1.00 
monthly.  This  payment  was  termed  both,  a  premium  and 
an  assessment.  Held,  That  under  such  evidence  the  de- 
fendant is  to  be  classed  as  an  accident  insurance  company 
and  therefore  subject  to  Art.  4746  Rev.  St  Tex.  1911, 
providing  for  penalty  and  attorneys*  fees  for  non-payment 
within  thirty  days  after  notice. 
Same — Voluntary  Exposure — Insufficiency  of  Evidence: 

Testimony  as  to  insured  staggering  about  the  room  was 
insufficient  to  make  an  issue  of  voluntary  exposure  to  dan- 
ger where  it  did  not  appear  that  he  was  in  possession  of  the 
pistol  at  the  time,  or  if  so,  that  it  had  been  taken  out  of 
its  scabbard. 
Same — Same — Proximate  Cause: 

That  insured  voluntarily  exposed  himself  to  unnecessary 
danger  would  not  prevent  recovery  unless  his  act  in  so  doing 
was  the  proximate  cause  of  the  accident. 

[Judgment  for  plaintiff  below.     Here  affirmed  against  asso- 
ciation.] 

Bankers'  Health  &  Accident  Assn.  v.  Wilkes  (Tex.  C.  C. 
A.): 

209  Southwestern  Reporter  (March  26,  1919)   280. 

Action  on  Policy — Cause  of  Injury — Insufficient  Proof: 

Mere  proof  of  the  sudden  enlargement  of  a  hernia  was  in- 
sufficient to  raise  the  presumption  that  the  enlargement  was 
caused  by  external,  violent  and  accidental  means. 

[Judgment  for  plaintiff  below.     Here  reversed  in  favor  of 
company.] 

Transylvania  Casualty  Ins.  Co.  v.  Allen's  Adm'r  (Kv. 
C.  A.) : 

209  Southwestern  Reporter  (March  26,  1919)  44. 
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Policy— Expiration— Holiday: 

The  policy  expired  by  its  terms  on  October  12  which 
was  a  legal  holiday.  Sec.  11  6f  the  California  Code  provides 
that  whenever  any  act  is  to  be  performed  upon  a  particular 
day,  which  day  falls  upon  a  holiday,  it  may  be  performed 
upon  the  next  business  day.  Held,  That  the  provision  of 
the  statute  did  not  apply.  The  accident,  which  occurred  on 
October  13,  was  not  aa  act  provided  to  be  done  by  any  law. 

Same— Same— Same : 

The  fact  that  the  policy  contained  an  option  to  the  in- 
sured to  renew  the  policy  did  not  extend  the  policy  so  as  to 
cover  an  accident  which  happened  on  the  day  following  the 
day  of  expiration,  although  such  day  was  a  legal  holiday. 

Same — Premiums — ^Waiver: 

While  it  may  be  conceded  that  the  receipt  of  the  premium 
after  due  date  would  operate  as  a  waiver  of  prompt  payment 
of  the  particular  premium,  this  would  not  abrogate  the  pro- 
vision of  the  policy  as  to  future  renewals. 

Same — Same — Same : 

The  policy  declared  that  "no  agent  has  power  to  waive  any 
condition  of  this  policy."  There  was  no  proof  that  the  agent 
had  any  authority,  except  to  collect  the  renewal  of  prem- 
iums and  deliver  the  renewal  receipts  prepared,  signed  and 
sent  to  him  by  the  proper  officers  of  the  company.  Held, 
That  under  these  circumstances  the  insured  had  no  right  to 
rely  upon  the  agent's  promise  to  call  at  his  house  to  demand 
payment.  It  devolved  upon  the  insured  to  exercise  his  option 
if  he  desired  to  renew  the  policy.  The  company  owed  him 
no  duty  to  request  such  exercise.  No  estoppel  could  arise 
out  of  the  agent's  failure  to  call. 

(Judgment  for  company  below.     Here  affirmed  in  favor  of 

company.] 
Upton  V.  Travelers*  Insurance  Co.     (Cal.  S.  C): 
178  Pacific  Reporter  (March  81,  1919)   851. 

Action  on  Policy — Cause  of  Injury — Sufficiency  of  Complaint: 

Where  the  petition  failed  to  allege  facts  showing  that 
the  disability  was  continuous  from  the  time  of  the  alleged 
accident  it  failed  to  state  a  cause  of  action. 

[Judgment  for  company   below.     Here  affirmed  in  favor  of 
company.] 

Harper's  Adm*r  v.  Southern  Security  Co.  (Ky.  C.  A.) : 

209  Southwestern  Reporter   (April  2,  1919)   849. 

Action  on  Policy — Cause  of  Death — Evidence  Considered: 

The  policy  insured  death  resulting  directly  and  independ- 
ently of  all  other  causes  from  bodily  injuries  effected  through 
external,  violent  and  accidental  means.  On  the  day  of  the 
alleged  accident  the  insured  was  assisting  another  in  pulling 
a  pipe  out  of  a  pump  hole.  The  insured  took  hold  of  the 
pipe  and  with  his  companion  pulled  on  it.  Insured  was 
cautioned  to  pull  slowly.    While  both  men  were  pulling,  the 
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Insured  was  heard  to  "give  a  kind  of  a  grunt,  but  did  not  say 
anything  then."  That  night,  or  the  next  morning,  the  insured 
was  taken  ill  and  from  this  illness  died.  His  prior  health 
had  been  good,  except  that  about  a  year  before  he  had  under- 
gone an  operation  for  appendicitis.  After  being  taken  from 
the  hospital,  on  the  occasion  of  his  last  illness,  another 
operation  was  performed  within  the  abdominal  cavity  and 
there  was  found  "a  band  surrounding  a  portion  of  the  small 
intestine."  The  insured  died  the  fifth  day  thereafter.  There 
was  no  evidence  to  show  that  the  insured  had  slipped  or  lost 
his  hold  in  lifting  out  the  pipe,  or  was  there  anything  to 
show  that  the  entire  transaction  was  not  carried  out  in  pre- 
cisely the  manner  intended,  ffeldy  That  this  evidence  was 
insuflScient  to  sustain  the  burden  of  proving  death  within  the 
coverage  of  the  policy. 

[Judgment  for   plaintiff  below.     Here   reversed   in   favor  of 
company.] 

Bennetts   v.   Occidental  Life  Insurance   Company   (Cal. 
D.  C.  A.): 

178  Pacific  Reporter  (April  7,  1919)   964. 

Action  on  Policy — Insanity  of  Insured's  Assailant-Burden  of 
Proof: 

The  burden  of  proving  that  the  Insureds'  wife  was  insane 
at  the  time  she  shot  her  husband,  to  void  the  provision  of  the 
policy  relieving  the  company  of  liability  in  the  case  of  in- 
juries "intentionally  infilcted"  was  upon  the  plaintiff  to  es- 
tablish such  fact  by  the  preponderance  of  the  testimony. 

Same— Same — Question  fop  Jury: 

The  evidence  shows  that  the  insured's  wife  for  some  period 
of  time  before  she  shot  him  and  killed  herself,  was  under 
the  impression  that  her  husband  was  intimate  with  another 
woman;  she  had  worried  greatly  about  this  matter;  she 
manifested  her  state  of  mind  to  all  her  neighbors  by  crying 
and  wringing  her  hands  at  various  times  and  talking  about 
her  troubles  to  various  people  in  the  commimity;  she  had 
reached  that  stage  of  life  which  makes  worse  any  real  or 
imaginary  wrong  in  the  mind  of  a  woman,  ffeld,  That  this 
evidence  was  suffcient  to  justify  a  finding  that  the  wife  was 
insane  at  the  time  of  shooting  her  husband. 

Same— Measure  of  Recovery — ^"Disability": 

Paragraph  A  of  the  policy,  headed  in  large  type  with  the 
words  "Specific  Losses,"  provided  that  "if  any  of  the  follow- 
ing specific  total  losses"  occur,  "the  company  will  pay,  in 
lieu  of  all  other  indemnities  under  this  policy,  for  loss  of 
life,  the  principal  sum;"  that  part  of  the  policy  which  pro- 
vides for  the  payment  of  installments  of  $25.00  per  month 
refers  to  "specific  disability."  Held,  That  there  was  no  merit 
in  the  company's  contention  that  the  policy  provided  for  any- 
thing more  than  the  payment  of  $25.00  per  month  in  case 
of  death  of  the  insured;  deprivation  of  one's  life  Is  not  in- 
cluded in  the  word  "disability."  It  is  true  the  policy  provides 
for  the  continuation  of  the  monthly  payments  for  specific 
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disabilities  in  case  of  the  death  of  the  insured,  but  this 
means  nothing  more  than  if  the  insured  should  suffer  a  dis- 
ability, named  in  the  policy,  and  he  died  before  the  monthly 
payments  have  been  exhausted,  the  payments  shall  be  con- 
tinued to  his  beneficiary. 

[Judgment  for  plaintiff  below.     Here  affirmed  against  com- 
pany.] 

Markland  v.  Clover  Leaf  Casualty  Company   (Kansas 
City  C.  A.) : 

209  Southwestern  Reporter  (April  9,  1919)  602. 

Policy — Waiver — ^Authority  of  Agent: 

An  insurance  company  cannot  be  deemed  to  have  waived  a 
breach  of  warranty  contained  tn  its  policy  because  its  agent 
had  knowledge  of  the  breach,  where  the  policy  expressly  held 
from  such  agent  authority  to  change  the  policy  or  to  waive 
any  of  its  provisions,  and  provided  that  notice  to  such  agent, 
or  knowledge  of  his  should  not  be  held  to  effect  a  waiver  of 
the  contract  or  any  part  of  it. 

Same — Same — Statute: 

Sec.  65,  Fla.  Stat  undertaking  to  designate  as  agents 
certain  persons  who  act  for  insurance  companies,  does 
not  have  the  effect  of  conferring  a  power  upon  any  such 
agent  which  the  contract  of  the  parties  shows  was  explicitly 
withheld. 

[Judgment  for  plaintiflT  below.    Here  reversed  in  favor  of  the 
company.] 

Maryland  Casualty  Co.  v.  Campbell  (U.  S.  C.  C.  A.,  5th 
Cir.) : 

255  Federal  Reporter  (April  10,  1919)  437. 

Action  on  Policy — Evidence— Ret  Gestae: 

While  in  the  dining  room  at  dinner  the  insured  was 
stricken,  at  which  time  he  mumbled  that  he  had  been  hit 
by  a  subway  door.  H'Cfld^  That  this  evidence  was  inadmissi- 
ble as  a  part  of  the  res  gestae,  it  not  appearing  that  the 
declaration  was  so  nearly  contemporaneous  with  the  alleged 
injury  as  to  throw  light  upon  it;  res  gestae  is  admissible 
because,  and  only  because,  it  is  so  connected  with  the  event 
which  it  describes  that  it  is  a  contemporaneous  part  of  and 
happens  with  the  event. 

Same-^ause  of  Death^ — Burden  of  Proof: 

The  burden  of  proof  rested  on  the  plaintiff,  in  an  action 
on  a  policy  of  accident  insurance,  to  establish  the  fact  that 
the  insured  sustained  an  accident  and  that  such  accident 
was  the  sole  cause  of  his  death.  If  death  results  from  dis- 
ease or  a  bodily  infirmity,  there  can  be  no  recovery  under 
such  a  policy,  whether  the  insured  suffered  an  accident  or 
not;  neither  could  there  be  a  recovery  if  the  insured  sus- 
tained an  accident  but  at  the  time  it  happened  was  affiicted 
with  a  pre-existing  disease,  and  if  death  would  not  have 
resulted  if  he  had  not  had  the  disease,  but  his  death  was 
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caused  because  the  accident  aggravated  the  effects  of  the 
disease,  or  the  disease  aggravated  the  effects  of  the  accident 

[Judgment  for  plaintiff  below.    Here  reversed  In  favor  of  the 
company.] 

Aetna  Life  Ins.  Company  v.  Ryan  (U.  S.  C.  C.  A.,  2nd 
Cir.) : 

253  Federal  Reporter  (April  10.  1919)  483. 

Policy — "Intentionally  Inflicted" — Evidence  Considered: 

Although  insured's  assailant  threw  a  brick  with  the  Intent 
to  injure  insured,  but  with  no  intent  to  kill  him,  the  killing 
was  not  an  injury  "intentionally  inflicted"  within  the  mean- 
ing of  the  policy. 

Same— Same — Burden  of  Proof: 

While  as  against  the  Insured's  assailant  there  is  a  pre- 
sumption that  he  intended  the  natural  consequences  of  his 
act,  as  against  the  insured's  beneficiary,  there  was  no  such 
presumption;  the  insured's  death  having  been  shown  to 
have  resulted  from  an  external,  visible  injury,  a  presumption 
arises  that  it  was  not  intentionally  inflicted  either  by  the 
insured  or  by  any  other  person. 

Same — I  ntoxication — Evidence  Considered : 

The  policy  provided  that  "there  shall  be  no  liability  for 
an  accident  while  said  member  is  in  any  degree  under  the 
influence  of  intoxicating  liquor."  Heldf  That  the  provision 
quoted  was  not  equivalent  to  having  imbibed  intoxicating 
liquor  at  about  the  time  of  the  injury;  the  provision  had 
reference  to  intoxication  in  some  substantial  degree,  al- 
though the  intoxication  was  in  no  sense  complete;  that  the 
insured  had  been  drinking  would  not  prevent  recovery  If 
such  drinking  failed  to  produce  Intoxication  in  some  sub- 
stantial degree. 

Same — Exceptions — Burden  of  Proof: 

The  burden  of  proving  aflBrmative  defenses  in  the  nature 
of  an  exception  which  relieves  the  company  from  liability  Is 
upon  it. 

Same— Same — Rule  of  Construction: 

Where  a  stipulation  or  an  exception  In  a  policy  is  capable 
of  two  constructions,  that  construction  will  be  adopted  which 
is  most  favorable  to  the  insured. 

[Judgment  for  plaintiff  below.     Here  aiflrmerd  against  asso- 
ciation.] 

Robinson  v.  Hawkeye  Commercial  Men's  Assn.  (la.  S. 
C): 

171  Northwestern  Reporter  (April  11,  1919)   118. 

Action  on  Policy — Cause  of  Death — ^Accident  or  Disease: 

Where  the  policy  insures  against  "loss  of  life  ♦  ♦  ♦  from 
bodily  injuries  *  *  *  which  independently  of  all  other  causes 
are    effected   solely   and   exclusively   by   accidental    means 
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*  *  *  Nor  shall  the  company  be  liable  for  any  loss  caused 
or  contributed  to  by  illness  or  disease"  ♦  ♦  ♦  if  disease 
plays  a  part  in  the  death  of  the  insured  person  after  an  acci- 
dent, it  is  essential  to  a  recovery  that  such  disease  was  due 
to  the  accident. 

Same — Same — Same : 

Under  such  a  policy  if  death  was  caused  in  part  by  heart 
disease  and  such  disease  was  not  in  fact  caused  by  the  acci- 
dent, there  could  be  no  recovery. 

Same — Same — Evidence  Considered: 

There  was  testimony  to  the  effect  that  the  insured  was 
struck  across  the  stomach  by  the  fender  of  an  automobile 
and  was  thrown  so  that  his  head  struck  the  pavement;  there 
was  a  concussion  of  the  brain  which  caused  unconsciousness 
for  several  hours,  and  for  several  days  thereafter  he  was  so 
disturbed  mentally  that  he  was  unable  to  understand  his 
surroundings  or  his  condition;  he  had  previously  been  in 
extraordinarily  good  health  and  bodily  vigor;  about  a  month 
after  the  accident  he  complained  of  a  pain  in  his  side  and 
an  operation  was  performed  upon  him  and  the  appendix  re- 
moved; he  died  a  few  days  later.  Immediately  after  the  ac- 
cident his  heart  was  examined  but  no  indication  of  heart 
trouble  was  apparent;  but  just  before  the  operation  a  slight 
heart  murmur  was  noticed;  an  autopsy  revealed  no  ab- 
normal condition  of  the  lungs  or  liver  indicative  of  any 
chronic  heart  condition;  there  was  medical  testimony  to  the 
effect  that  the  condition  of  the  heart  "was  due  to  the  appen- 
dicial  abscess,  aided  by  the  lowered  resistance  caused  by  the 
concussion  of  the  brain."  Another  physician  testified  that 
the  appendix  would  not  have  been  infected  from  the  bacilli 
in  the  large  intestine  had  it  not  been  for  the  accident.  Held, 
That  this  evidence  was  suflacient  to  sustain  the  finding  that 
the  accident  was  the  approximate  cause  of  death. 

Same— Same — Accident  or  Injury: 

If  an  accidental  injury  produces  morbid  changes  in  the  ex- 
ercise of  the  vital  functions,  which  in  turn  results  in  death, 
the  injury  and  not  the  morbid  change  is  held  to  be  the  cause 
of  death. 

Same — Instructions — Harmless  Error: 

The  instructions  that  all  doubts  should  be  resolved  In 
favor  of  the  claimant  was  rendered  harmless  where  the  court 
elsewhere  charged  the  jury  that  the  plaintiff  must  establish 
her  case  by  a  preponderance  of  evidence. 

Same — Same— Same : 

Although  it  would  have  been  erroneous,  standing  alone, 
to  instruct  the  jury  that  in  order  to  defeat  the  claim  the  in- 
sured's diseased  condition  must  have  existed  at  the  time  of 
the  accident,  where  there  were  other  instructions  which 
clearly  made  the  right  of  recovery  dependent  upon  the  es- 
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tablishment  of  an  accidental  injury  which  in  turn  brought 
about  the  diseased  condition  from  which  the  insured  died, 
the  error  was  harmless. 

[Judgment  for  plaintiff  below.     Here  affirmed  against  com- 
pany.]  . 
Clarke    v.    New    Amsterdam    Casualty    Company    (Cal. 
S.  C.)  : 

179  Pacific  Reporter  (April  14,  1919)   195. 

Limited  Policy — Use  of  Conveyance  for  "Any  Business  Pur- 
pose" — Evidence  Considered: 

A  limited  accident  policy  provided  for  one-flfth  of  the  prin- 
cipal sum  in  case  of  accident  while  riding  In  a  conveyance 
drawn  by  horse  power,  provided  the  conveyance  Is  not  at 
the  time  "being  used  for  any  business  purpose  or  any  work 
whatsoever."  The  Insured  while  returning  home  in  a  farm 
wagon,  after  delivering  some  farm  products  to  the  railroad 
for  shipment,  sustained  the  injury  from  which  he  died.  Held, 
That  the  farm  wagon  was  used  for  the  business  purpose  of 
farming  In  returning  from  the  railroad  after  making  the 
shipment  and  that  the  plaintiff  was  therefore  entitled  only 
to  the  limited  amoimt 

[Judgment  for  defendant  below.     Here  affirmed  in  favor  of 
defendant] 

Lawton  v.  Pacific  Coast  Casualty  Company  (La.  S.  C): 

81  Southern  Reporter  (AprU  26.  1919)  219.^     ^"■*-— 


Action    on    Policy — Non-Payment    of    Premiums — Evidence 
Considered: 

The  Insured  executed  an  order  on  his  pay-master  for  pay- 
ment of  the  premium  on  the  policy  applied  for.  In  the  poUcy 
the  insured  agreed  that  (a)  If  he  left  the  employment  of  the 
company  without  having  earned  in  the  month  specified  suffi- 
cient wages  to  pay  the  first  premium,  or  (b)  if  he  collected 
or  disposed  of  his  wages  in  said  month  so  as  not  to  leave 
enough  to  pay  said  premium,  then  the  policy  should  be  void 
from  its  date,  and  furthermore  he  agreed  (c)  that  he  would 
not  revoke,  cancel  or  annul  the  order  of  assignment  of  wages 
by  notice  to  his  employer  or  otherwise.  The  Insured  violated 
the  provisions  of  the  policy  in  each  of  the  three  foregoing 
respects;  at  the  time  of  his  death  he  had  not  earned  suffi- 
cient wages  to  pay  the  first  monthly  premium;  and  he  had 
collected  and  withdrawn  through  another  assignment  the 
amount  he  had  earned,  ffeld^  That  having  thus  violated  the 
policy,  there  could  be  no  recovery. 

Action  on  Policy — Delivery — Burden  of  Proof: 

The  fact  of  the  delivery  or  non-delivery  of  policy  is  an 
affirmative  defense.  The  plaintiff  makes  out  a  prima  facie 
case  by  introducing  the  policy  and  proving  the  death  of  the 
insured  within  the  time  covered  by  the  policy  and  that  the 
death  resulted  from  the  risks  insured  against. 
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Same— Payment  of  Premium — Question  for  Jury: 

The  possession  of  the  policy  by  the  insured  rasied  the  pre- 
sumption that  it  had  been  delivered  and  paid  for,  or  that 
credit  had  been  given  for  the  premium,  and  where  there  was 
evidence  on  behalf  of  the  company  that  there  had  been  no 
payment  of  the  premium,  whether  or  not  there  was  in  fact 
a  payment  of  premium,  was  for  the  jury. 

Principtfl  and  Agent — Payment  of  Premium— Knowledge  of 

Agent: 

The  testimony  offered  on  the  part  of  the  company  tending 
to  prove  that  the  insured's  employer,  who  made  payment  of 
premium,  knew  or  had  been  informed  of  the  death  of  the  in- 
sured before  the  payment  was  made  was  admissible.  It  was 
binding  on  the  plaintiff  for  the  reason  that  the  act  in  making 
the  payment  of  the  premium  was  in  law  her  act.  In  making 
the  payment  the  employer  acted  for  and  in  the  interest  of 
the  plaintiff  and  she  in  seeking  to  avail  herself  of  that  act 
was  bound  by  the  employer's  knowledge. 

[From  an  order  granting  a  new  triaL    The  defendant  appeals. 
Here  Judgment  granting  new  trial  is  affirmed.] 

Lafferty's  Adm'r.  v.  Kansas  City  Casualty  Company  (St. 
Louis  C.  A.) : 

209  Southwestern  Reporter  (ApHl  16,  1919)   942. 

Policy — Misrepresentations — Statute  Construed: 

Sec  107,  Sub.  Div.  F,  N.  Y.  Ins.  Laws,  relating  to  the  ef- 
fect of  false  statements  and  appl}nlng  to  policies  issued  after 
January  1,  1914,  does  not  apply  to  policies  continued  by 
renewal  certificates  issued  subsequent  to  such  time.  The 
renewal  certificate  was  simply  a  contract  continuing  in  force 
a  pre-existing  policy  insurance. 

Same— Same — Same: 

Sec.  58,  N.  T.  Ins.  Laws,  relating  to  misrepresentations,  is 
limited  to  policies  issued  "by  any  Life  Insurance  Corporar 
tion."  The  defendant  being  an  accident  corporation,  the 
statute  would  not  apply. 

Same — Breach  of  Waranty — Forfeiture: 

The  statement  of  the  insured  in  his  application  tliaf^o 
application  by  him  had  previously  been  'rejected,  being  a 
warranty  and  confessed  untrue,  was  fatal  to  recovery. 

Same — Same — Same:  " 

It  appearing  that  the  application  signed  by  the  insured 
and  delivered  to  the  company  contained  a  statement  that  no 
application  had  ever  been  declined,  the  fact  that  the  officers 
of  the  company  had  with  a  rubber  stamp  added  the  words 
"No  exceptions"  would  not  prevent  forfeiture  because  of  the 
misstatement. 

[Judgment  for  company  below.     Here  affirmed  in  favor  of 
company.] 

Baumann  v.  Preferred  Ace.  Ins.  Company  (N.  Y.  C.  A.) : 

122  Northeastern  Reporter  (AprU  22,  1919)  628. 
19 
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Action  on  Policy — Evidence — Harmless  Error: 

Certain  afladavits  attached  to  the  proofs  of  death,  when 
offered  in  evidence  by  the  company,  were  refused  by  the 
court,  ffeld.  That  where  the  persons  who  had  made  these 
affidavits  were  on  the  witness  stand  and  the  affidavits  con- 
tained no  statements  inconsistent  with  their  testimony,  the 
error  in  refusing  the  affidavits  was  harmless. 

Same — Change  of  Occupation — Question  for  Jury: 

The  occupation  of  the  insured  was  given  as  general  book- 
keeper. There  was  testimony  to  the  effect  that  shortly  be- 
fore his  death  he  came  into  the  woods  and  for  about  ten 
minutes  assisted  the  men  with  their  work.  There  was 
evidence  that  he  had  ceased  to  help  before  the  fall  of  the 
tree  which  caused  his  death.  Held,  That  under  the  evidence 
•it  was  a  question  for  the  jury  as  to  whether  or  not  the  in- 
sured at  the  time  of  his  Injury  had  changed  his  occupation, 
or  was  engaged  in  an  act  relating  to  a  more  hazardous  occu- 
pation. 

[Judgment  for  plaintiff  below.     Here  affirmed  against  com- 
pany.] 

Crawford  v.  Travelers  Ins.  Company.  (Pa.  S.  C.) : 

106  AtlanUc  Reporter  (May  1,  1919)  206. 

insurance    Contract — Effect    on    Policyholders    of    Company 

Whose  Risks  Were  Assumed: 

A  contract  of  assumption  of  liability  by  one  company  of 
risks  of  another  company,  while  for  the  benefit  of  the  policy- 
holders of  such  other  company  as  their  rights  existed  at 
the  time  of  such  assumption,  could  not  be  reasonably  held 
as  the  issuance  of  a  new  policy  upon  the  life  of  one  who  was 
dead  at  the  time  of  the  contract  between  the  two  com- 
panies, or  as  prolonging  the  period  of  limitation  which  had 
begun  to  run. 

Policy — 'Non-Payment  of  Premium — Death  from  Injury  Sus- 
tained While  Policy  Was  in  Force: 
Recovery  may  be  had  upon  a  policy  for  injury  resulting 

in  loss  of  time  or  death,  occurring  during  the  period  for 

which  premium  has  been  paid,  though  death  of  insured  took 

place  after  such  period. 

Same — Limitation  of  Action — Waiver: 

If,  after  a  reasonable  time  after  receipt  of  notice  of  death 
of  the  insured,  the  company  failed  to  furnish  blanks  upon 
which  to  make  proofs  of  death,  such  failure,  in  the  absence 
of  reasonable  explanation,  would  be  a  waiver  of  the  com- 
pany's right  to  such  proof,  and  also  a  waiver  of  the  con- 
tractual limit  of  time  for  suing,  and  the  plaintiff  would  have 
the  right  to  commence  her  action  at  any  time  within  the 
period  allowed  by  the  statute. 

Same — Same — Same : 

A  provision  of  the  policy  assigning  the  statutory  period 
for  bringing  suit,  being  for  the  benefit  of  the  company,  could 
be  waived  by  it. 
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Same— Notice— Question  for  Jury: 

There  being  evidence  to  the  effect  that  the  plaintiff  had 
caused  letters  to  be  mailed  to  the  company  notifying  it  of 
the  death  of  the  insured  and  asking  it  for  blanks  upon  which 
to  make  proof  of  claim,  and  that  no  reply  was  received  from 
the  company  and  no  blanks  sent,  it  became  a  question  for 
the  Jury  as  to  whether  or  not  the  plaintiff  did  give  the 
notice  and  make  the  request  for  blanks  upon  which  to  furn- 
ish proof  of  death. 

[Judgment  for  company  below.     Here  reversed  against  com- 
pany.] 
Sinmions  et  al.  v.  Western  Indemnity  Co.  (Tex.  C.  C. 
A.): 

210  Southwestern  Reporter  (May  7,  1919)  718. 

Policy — Excepted  Risks — Evidence  Considered: 

The  policy  provided  "This  insurance  does  not  cover  (ex- 
cept as  incident  to  the  occupation  of  railway  employes  in- 
sured as  such)  entering  or  trying  to  enter  or  leave  a  moving 
conveyance.  At  the  time  of  receiving  his  injuries  the  in- 
sured was  not  in  the  employ  of  the  railroad.  He  had  pre- 
viously received  an  injury  which  incapacitated  him  from 
performing  his  duties  of  conductor;  he  still  retained  certain 
privileges  as  an  employe  but  was  not  in  service.  At  the 
time  of  the  accident  he  was  traveling  on  a  frleght  train 
on  a  conductor's  pass;  the  injury  was  received  while  at- 
tempting to  board  a  moving  train.  Beld,  That  there  was  no 
liability  under  the  policy. 

[Judgment  for  DlalntJff   below.     Here  reversed   In   favor   of 
company.] 

Beam  v.  Continental  Casualty  Co.  (S.  C.  S.  C.) : 

98  Southeastern  Reporter  (May  10,  191'9)  849. 

Policy — Accidental   Injury — Injuries  Resulting  from  Deliber- 
ately Assaulting  Another: 

If  a  man  deliberately  assaults  another  with  a  weapon  in 
his  hand  such  as  a  pistol,  whether  it  be  loaded  or  not,  it 
cannot  be  said  that  the  injuries  he  received  in  the  result- 
ing struggle  are  accidentally  receivea.  The  very  act  of  as- 
saulting another  with  a  gun  is  an  invitation  to  that  other  to 
resist  unto  death,  and  if  the  aggressor  Is  killed  it  is  a  natural 
and  logical  sequence  of  his  own  voluntary  act. 

[Judgment   for   company   below.      Here   affirmed   in   favor   oi 
company.] 

Meister  v.  General  Accident,  Fire  &  Assurance  Corpo^ti- 
Uon,  Ltd.  (Ore.  S.  C.)  : 

179  Pacific  Reporter  (May  12,  1919)  913. 

Policy — Beneficiary   Supplement — Spoken    of    Risks: 

The  policy  contained  a  beneficiary  supplement  which  pro- 
vided for  indemnity  on  account  of  the  death  of  the  bene- 
ficiary **lf  such  injury  is  sustained  (1)  while  such  benettciary 
is  a  passenger  and  is  on  board  a  railroad  passenger  car,  (2) 
or  while  a  passenger  on  board  a  steam  vessel  (3)  or  whil^ 
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a  passenger  within  a  passenger  elevator  (4)  or  in  conse- 
quence of  the  burning  of  a  building;  and  any  one  of  the 
losses  ennumerated  in  the  Schedule  of  Beneficiary  Losses 
set  forth  below  shall  result  directly  from  such  Injury,"  the 
company  will  pay,  etc.  Held,  That  there  was  no  liability 
under  the  beneficiary  supplement  for  death  of  the  beneficiary 
by  reason  of  death  caused  by  injuries  received  while  riding 
in  an  automobile. 

[Judgment  for  company  below.     Here  afflraied  In  favor  of 
company.] 

Rubens  v.  United  States  Casualty  Co.  (Ind.  App.): 

122  Nortlieastern  Reporter  (May  13.  1919)  786. 

Action    on    Policy — Sole    Cause    of    Injury — Evidence    Con- 
sidered: 

There  being  evidence  that  the  insured  had  no  hernia  or 
disability  of  any  kind  previous  to  the  fall;  that  the  hernia 
developed  just  after  the  fall;  and  that  in  the  opinion  of 
the  doctors  it  was  in  all  probability  due  to  the  fall;  the 
jury  were  authorized  in  finding  that  the  accident  was  the 
sole  cause  of  the  injury  independent  of  all  other  causes. 

Same — ^Total  Disability — Evidence  Considered: 

The  mere  fact  that  the  insured  for  a  few  days  after  his 
injury  did  not  discover  the  seriousness  of  the  injury,  does 
not  disprove  that  he  was  not,  within  the  meaning  of  the 
policy,  wholly  disabled,  and  the  evidence  of  the  attending 
physician  was  to  the  effect  that  common  care  required  him 
to  desist  from  the  transaction  of  any  business. 

Same — Sam»— Same : 

Total  disability  does  not  mean  absolute  physical  disabil- 
ity on  the  part  of  the  insured  to  transact  any  kind  of  busi- 
ness pertaining  to  his  occupation.  It  is  sufficient  if  his  in- 
juries were  of  such  a  character  that  common  care  and  pru- 
dence required  him  to  desist  from  the  transaction  so  long 
as  it  was  reasonably  necessary  to  effectuate  a  cure. 

Same — Change   of  Occupation — Measure  of   Recovery — Evi. 

dence: 

The  policy  provided  that  in  case  of  change  of  occupation 
liability  should  be  limited  to  such  proportion  of  indemnity 
as  premium  paid  would  purchase  "according  to  the  com- 
pany's rates  and  classification  of  risk  prior  to  the  occurrence 
of  the  Injury  with  the  insurance  department."  ff€ld.  That 
testimony  of  the  agent  as  to  the  rate  of  premium  charged 
for  the  insured's  new  occupation  was  not  the  best  evidence. 
It  was  not  shown  that  the  offered  testimony  was  the  rate 
filed  with  the  insurance  department  or  that  the  rates  could 
not  be  obtained  from  that  department. 

[Judgment  for  plaintiff  below.     Here  affirmed  against  com- 
pany.] 

Metropolitan  Casualty  Ins.  Co.  v.  Edwards  (Tex.  C.  C. 
A.): 

210  Southwestern  Reporter  (May  14.  1919)  866. 
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Policy — Change  of  Occupation — Evidence  Considered: 

The  term  "occupation"  as  used  in  a  proTision  relating  to 
a  "change  of  occupation"  means  the  usual  business  of  the 
insured.  The  temporary  employment  of  insured  as  a  timber- 
man  in  order  to  equip  himself  to  pursue  his  occupation  of 
mine  superintendent  was  not  such  a  "change  of  occupation" 
as  was  intended  by  the  policy  and  where  the  insured  was 
killed  the  day  following  the  termination  of  his  said  tempor- 
ary employment,  the  company  was  liable. 

[Judgrment  for  plaintiff  below.     Here  affirmed  against  com- 
pany.] - 

Union  Health  &  Accident  Co.  v.  Anderson  (Col.  S.  C.) : 

180  Pacific  Reporter  (May  19,  1919)  81. 

Poiicy — Change  of  Occupation — ^Temporary  Pursuits: 

A  person  whose  regular  vocation  for  30  years  was  that 
of  a  commercial  traveler,  and  who,  when  his  usual  business 
was  dull,  or  when  he  desired  to  be  at  home  for  a  short  time 
to  enjoy  the  society  of  his  family,  was  accustomed  for  short 
intervals  to  do  any  sort  of  labor  obtainable  near  home,  does 
not  thereby,  as  a  matter  of  law,  change  his  occupation, 
within  the  fair  interpretation  of  an  ordinary  accident  insur- 
ance policy. 
Same— Same — I  ntention : 

Ordinarily  a  person  does  not  change  his  occupation,  within 
the  meaning  of  an  ordinary  policy  of  accident  insurance, 
without  both  acts  and  intention  showing  a  purpose  so  to  do. 
Same — Same — Question  for  Jury: 

The  facts  touching  the  acceptance  of  temporary  work  as 
a  janitor  by  an  insured  person,  who  was  a  commercial 
traveler,  in  order  to  be  at  home  with  his  family  for  a 
short  time,  but  who  had  also  avowed  his  purpose  not  to 
continue  such  work,  but  to  go  back  to  his  own  vocation, 
examined  and  held  to  present  a  fair  question  of  fact  for 
the  jury  as  to  whether  the  insured  had  changed  his  vocation. 
Same-— Cause  of  Death — Question  for  Jury: 

The  insured  fell  headlong  down  a  flight  of  stairs;  he  was 
sixty-one  years  old;  he  was  badly  hurt  about  the  head  and 
elsewhere;  he  complained  particularly  about  the  numbness 
of  the  right  side  of  his  head;  paralysis  soon  attacked  the 
left  side  of  his  body.  His  death  occurred  in  a  month  after 
his  fall;  there  was  an  autopsy  and  medical  testimony  to 
the  effect  that  death  was  due  to  cerebro  hemorrhage,  caused 
by  hardening  of  the  arteries.  One  medical  expert  was  of 
the  opinion  that  the  fall  might  have  partly  caused  the  mala- 
dies of  the  cerebro  artery  and  brain  tissues,  ffeldt  That 
under  the  evidence  it  was  a  question  for  the  jury  as  to 
whether  or  not  death  was  due  to  accident  or  disease,  and 
that  the  evidence  was  sufficient  to  sustain  the  finding  that 
death  was  due  to  accident. 
Same — Change  of  Occupation — Evidence: 

In  an  action  to  recover  on  an  accident  insurance  policy, 
where  one  defense  thereto  was  that  the  insured  had  changed 
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his  occupation  without  notifying  the  Insurer,  as  the  policy 
required,  the  pertinent  acts  and  conduct  of  the  deceased 
policyholder,  Including  what  he  said— his  pertinent  verbal 
conduct— as  well  as  what  he  did,  prior  to  his  fatal  acci- 
dent, touching  his  purposes  and  Intentions,  are  competent 
items  of  evidence  to  determine  the  controverted  question 
of  fact. 

CJudgment  for  plaintiff  below.     Here  affirmed  against  aaao- 

ciation.] 
Jaques  v.  Order  of  the  United  Commercial  Travelers  of 
America  (Kan.  S.  C): 

180  Pacific  Reporter  (May  19,  1919)  200. 

Action  on  Policy — Cause  of  Death — Question  for  Jury: 

The  policies  involved  provided  for  payment  of  stipulated 
sums  if  any  loss  therein  specified  should  result  directly  and 
exclusively  from  accidental  injuries  and  the  insured  shall 
have  been  continuously  and  totally  disabled  from  perform- 
ance of  every  kind  of  duty  pertaining  to  his  occupation  from 
the  date  of  such  injury  to  the  date  of  such  loss.  Insured 
conducted  a  general  Insurance  business;  his  widow  testi- 
fied that  while  he  was  in  the  bath  room  she  heard  the  noise 
of  a  fall;  insured  complained  of  soreness  at  the  end  of  his 
spine,  she  rubbed  him  with  some  medicine  she  had  at  home; 
he  never  was  well  after  this;  he  made  efforts  to  get  out  but 
was  never  able  to  tend  to  his  business  like  it  should  have 
been;  after  the  date  of  the  accident  if  he  went  to  his  office  he 
would  be  all  to  pieces  when  he  came  home;  most  of  the 
tim<e  the  wife  would  take  him  in  an  auto  to  deliver  policies; 
there  was  no  change  for  the  better  in  his  condition  from  the 
time  of  his  accident  to  his  death;  prior  to  the  accident  he 
was  always  well,  an  athlete  and  fond  of  games;  there  was 
testimony  by  the  attending  physician  that  he  found  a  bruise 
at  the  end  of  the  spine  and  was  of  the  opinion  that  the  fall 
received  by  the  insured  was  responsible  for  his  death;  on  the 
other  hand  there  was  testimony  to  the  effect  that  the  insured 
had  a  diseased  condition  of  the  spine  and  furthermore,  that 
from  the  date  of  the  alleged  accident  he  appeared  at  his 
office  for  a  considerable  time  as  before  and  that  there  were 
no  unusual  results  noticeable.  It  was  apparent  from  the 
records  of  his  office  that  he  had  not  done  nearly  the  amount 
of  work  that  had  previously  been  done,  ffeld,  That  while  the 
evidence  would  seem  to  preponderate  in  favor  of  the  com- 
panies, there  was  sufficient  evidence  to  take  the  case  to  the 
jury  on  a  question  of  total  disability  and  cause  of  death  of 
the  insured. 

[JudRTTiont    for    plaintiff    below.      Here    affirmed    against    de- 
fendants.] 

Hartford  Accident  &  Indemnity  Co.,  v.  Davis; 
United   States  Fidelity  &  Guaranty  Co.  v.  Same    (Ky 
C.  A.): 

210  Southwestern  Reporter  (May  21,  1919)   950. 

Action  on  Poiicy — Evidence — Proof  of  Death: 

In  an  action  to  recover  upon  a  life  insurance  policy,  in 
which   misrepresentation  of   the  physical  condition  of  the 
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insured  was  interposed  in  defense,  it  Is  Held^  That  a  letter 
written  by  a  physician,  who  had  treated  the  Insured  at  about 
the  date  of  the  Insurance  contract,  addressed  to  the  Insur 
ance  company,  and  therein  stating  the  physical  condition 
of  the  insured  as  he  found  from  examination,  was  no  part 
of  the  proofs  of  death,  was  not  procured  at  the  Instance 
of  the  beneficiary,  as  to  him  was  hearsay  and  Inadmissible 
in  evidence. 
Same — Same— Same : 

While  proofs  of  death  are  not  admissible  in  evidence  ex- 
cept to  show  compliance  with  the  terms  of  the  policy,  where 
that  part  read  was  with  reference  to  Immaterial  matters 
there  was  no  prejudice. 

[Judgment  for  plaintiff  below.     Here  affirmed  against  com- 
pany.] 

Richardson  v.   North   American   Life   &   Casualty   Co. 
(Minn.  S.  C): 

172  Northwestern  Reporter   (May  80.  1919)   181. 


Action    against    Foreion    Company — Service    of    Proce 
Agency: 

The  defendant  was  a  mutual  assessment  company,  insuring 
only  traveling  salesmen;  Its  method  of  procuring  new  mem- 
bers was  to  have  the  applicant  mall  to  the  company  his  writ- 
ten application,  with  the  membership  fee;  no  solicitors  or 
agents  were  employed.  In  this  case  the  company  sent  out 
a  circular  letter  to  iK)llcyholders,  enclosing  to  each  a  blank 
application  and  request  that  it  be  used  to  get  a  new  member; 
one  William  Ray,  a  member,  who  received  a  circular  and  one 
of  the  blank  applications,  solicited  John  Ray  to  become  a 
member  and  the  latter  filled  out  the  blank  application,  paid 
William  Ray  |2.00  and  this  was  sent  to  the  company  in  an 
envelope  containing  nothing  else.  Held^  That  because  of 
these  acts  William  Ray  could  not  be  said  to  have  been  the 
agent  of  the  company  a  year  later  so  as  to  be  amenable  to 
service  of  summons  In  a  case  arising  upon  an  entirely  differ- 
ent policy  of  insurance  issued  four  years  before;  as  his 
agency,  if  it  had  existed,  had  ceased,  service  of  summons 
upon  him  was  not  service  upon  the  company,  notwithstanding 
provisions  of  the  Nebraska  laws  relating  to  agency  and 
service  of  process. 

[Defendant's  objection  to  Jurisdiction  sustained.] 
Crews  V.  111.  Commercial  Men's  Assn.  (U.  S.  D.  C.,.  Neb.) : 
256  Federal  Reporter  (June  6,  1919)  268. 

Parol  Contract— Validity: 

Parol  insurance,  comprehending  the  subject  of  insurance, 
the  time  when  the  risk  attaches  and  ends,  the  amount  of  in- 
demnity, the  parties,  and  the  premium,  contains  all  the  ele- 
ments essential  to  a  binding  contract  of  insurance,  and  is 
enforceable. 
Same — Authority  of  Agent — Evidence  Considered: 

The  certificate  of  appointment  of  the  agent  who  entered 
into  the  contract  stated  that  "he  had  been  duly  appointed 
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agent  for  the  transaction  of  casualty  insurance  in  the  State 
of  Oklahoma,"  it  did  not  limit  his  authority  in  any  way;  the 
company  permitted  him  to  hold  himself  out  as  having  author- 
ity to  enter  into  contracts  of  insurance,  and  the  literature 
of  the  company  which  the  agent  exhibited  to  the  insured 
was  abundantly  sufficient  upon  its  face  to  lead  one  to  the 
same  conclusion.  H^ld,  That  thlt  evidence  was  sufficient 
to  show  that  the  agent  in  question  had  authority  to  bind  the 
company  to  a  parol  contract  of  insurance. 

Same — Same — Estoppei : 

The  company,  having  received  and  retained  the  premium 
paid  under  the  contract,  is  estopped  from  den3rlng  the  author- 
ity of  the  agent  to  make  such  parol  contract. 

[Judgment  for  plaintiff  below.     Here  affirmed  against  com- 
pany.] 
Mass.  Bonding  &  Ins.  Company  v.  Vance  (Okla.  S.  C.) : 
180  Pacific  Reporter   (June  9.  1919)    693. 

Action  on  Poiicy — Cause  of  Death — Evidence  Considered: 

Insured  was  found  dead  in  his  bed  room  by  his  wife;  she 
went  into  the  room  upon  hearing  the  report  of  a  revolver; 
the  body  was  found  prostrate  in  front  of  a  white  enamel 
wash  bowl,  with  a  bullet  hole  in  the  forehead;  there  were 
no  powder  marks  or  bums  on  the  face ;  no  motive  for  suicide 
was  shown  or  attempted  to  be  shown,  and  the  evidence  was 
without  conflict  that  the  insured  was  a  man  of  happy  dis- 
position; that  he  was  free  from  domestic  or  business  troubles 
and  that  he  was  cheerful  and  in  excellent  health  up  to  the 
time  of  his  death.  Held,  That  death  was  due  to  accident 
rather  than  to  suicide. 

Same— ^me — Evidence: 

The  fact  that  the  beneficiary  assumed  in  her  testimony  at 
the  coroner's  inquest  immediately  following  her  husband's 
death  that  he  had  committed  suicide,  as  did  the  newspaper 
reporter  who  wrote  an  account  of  the  episode,  has  no  con- 
clusive effect,  since  this  was  no  more  than  an  inference  in 
each  case. 

Same — Same — I  nttructiont : 

An  instruction  that  a  presumption  exists  against  suicide 
and  in  favor  of  accident  properly  stated  the  law;  it  did  not 
operate  to  shift  the  burden  of  proof  from  plaintiff  to  de- 
fendant, nor  was  it  contradictory  of  the  court's  other  in- 
struction that  the  burden  of  proof  was  on  the  plaintiff  to 
prove  death  by  accident 

Same — ^Warranties — Performance: 

Only  in  case  of  promissory  warranties  is  It  necessary  that 
performance  be  alleged  in  the  complaint 

Same— Proof  of  Loss — Waiver: 

Where  notice  of  loss  was  given  and  request  made  for 
blanks  upon  which  to  furnish  proofs  of  loss,  and  the  com- 
pany denied  all  liability  upon  the  policy  and  Informed  plain- 


Digitized  by  CjOOQ  IC 


1919.]  ACCIDENT   AND  HEALTH.  297 

tiff  that  it  was  useless  for  her  to  make  proof  of  loss,  there 
was  a  waiver  of  the  condition  requiring  proof  of  loss. 

Same — Same — Same — ^Authority  of  Agent: 

The  Pacific  Coast  manager  of  the  company,  who  had  au- 
thority to  issue  policies,  appoint  agents,  and  who  acted  for 
the  company  in  returning  premiums  on  cancellation  of  poli- 
cies when  occasion  required,  had  authority  to  waive  proof 
of  death. 

Same — Breach  of  Warranty — Materiality: 

Where  the  policy  contained  a  beneficiary  supplement,  a 
misrepresentation  respecting  the  age  of  the  beneficiary 
would  have  no  effect  upon  the  contract  in  so  far  as  right  to 
recover  on  account  of  the  death  of  the  insured  was  con- 
cerned. 

Same — Same— Same : 

That  the  insured  was  not  at  the  time  of  the  issuance  of 
the  iH>licy  a  member  of  a  firm,  but  was  an  officer  of  a  corpora- 
tion of  the  same  name,  was  immaterial. 

[Judfirment  for  plaintiff  below.     Here  affirmed  against  com- 
pany.] 

Wilkinson  v.  Standard  Acci.  Ins.  Co.  (Cal.  S.  C.): 

180  Pacific  Reporter  (June  9.  1919)  607. 

Policy — "Lost  of   Four  Fingers  on   Either  Hand   by  Sevei^ 

ance": 

The  contract  provided  for  stipulated  indemnity  "In  case  of 
the  loss  of  four  fingers  on  either  hand  by  severance;"  the 
insured  suffered  an  injury  resulting  in  the  severance  of  the 
little  and  ring  fingers  at  the  knuckle  jcfint,  the  severance  of 
the  middle  finger  at  the  middle  joint,  and  the  first  or  index 
finger  was  cut  and  crushed  between  the  first  joint  and  the 
distal  end  of  the  finger  to  such  an  extent  that  the  surgeon 
in  dressing  it  cut  off  about  three-fifths  or  an  inch  of  the 
distal  end  of  the  bone  of  the  finger  and  stitched  back  the 
fiesh  which  had  not  been  entirely  severed.  Held,  That  the 
equity  part  of  the  contract  is  to  be  construed  as  obligating 
the  company  to  pay  the  sum  named  in  those  cases  where, 
through  loss  by  severance  of  any  material  part  of  each  of 
the  four  fingers  on  one  hand,  which  because  of  such  sever- 
ance of  each  of  the  said  fingers  was  left  in  such  a  condition 
that  it  was  thereafter  practically  useless;  the  loss  of  the 
use  of  the  fingers  was  the  thing  against  which  indemnity 
was  sought 

[Judgment  for  plaintiff  below.     Here   affirmed  agaln«t  de-« 

fendant] 
Travelers  Protective  Assn.  v.  Brazington  (Ind.  App.): 
128  Northeastern  Reporter  (June  10,  1919)  221. 

Action   on    Po4ioy— VolunUry   Exposure— N  eg  i  I  gent   Driving 

of  Automobiie: 

The  driving  of  an  automobile  at  a  high  or  unsafe  rate  of 
speed,  or  in  a  manner  to  justly  convict  the  insured  of  negli- 
gence, does  not  necessarily  deprive  the  disaster,  alleged  to 
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have  been  caused  by  the  breaking  of  a  wheel,  of  Its  char- 
acter as  an  accident,  nor  does  it  conclusively  negative  the 
finding  that  the  injury  or  death  resulting  were  occasioned 
by  accidental  means. 

Same— ^ame— Negiio^nce: 

If  injury  results  in  some  greater  or  less  degree  from  in- 
sured's own  acts,  and  the  evidence  be  such  that  the  jury 
may  fairly  find  that  the  result  is  one  that  he  did  not  and 
could  not  reasonably  anticipate  and  did  not  Intend  to  pro- 
duce, it  is  an  accident  and  is  caused  by  accidental  means. 

Same— ^me— Question  for  Jury: 

It  appeared  from  the  evidence  that  one  of  the  wheels  of 
the  automobile  was  broken  down,  but  whether  such  break 
was  the  cause  or  effect  of  the  overturn  of  the  car  was  not 
clear,  and  the  jury  could  have  properly  found  the  truth  of 
either  theory.  As  the  automobile  approached  the  corner  it 
was  proceeding  at  an  excessive  rate  of  speed;  there  was 
testimony  that  the  brakes  were  applied  before  reaching  the 
comer  and  that  the  corner  had  been  fully  turned  and  the 
car  had  moved  seventy-five  or  eighty  feet  the  straight  way 
before  the  collapse.  Held,  That  under  these  circumstances 
the  court  could  have  directed  a  verdict  in  favor  of  the  plain^ 
tiff  on  the  theory  of  an  entire  failure  of  proof  of  accidental 
death. 
Same — "Accidental  Means" — Instructions: 

Where  a  proper  definition  of  accidental  means  was  given 
in  the  instructions  the  refusal  of  the  court  to  go  further 
and  by  way  of  illustration  give  to  the  jury  an  assumed  state 
of  facts  in  which  bodily  injury  may  not  be  an  accident,  or  if 
an  accident  may  not  be  caused  by  accidental  means,  was  not 
error. 

Same — Same — Intentional  Acts: 

An  intentional  act,  not  per  se  dangerous,  and  not  Intended 
or  expected  to  be  attended  with  injurious  results  to  the 
actor  may  by  some  unforseen,  unexpected  or  unusual  con- 
tingency become  the  accidental  means  of  an  injury  to  the 
actor. 

Same — "Voluntary  Exposure" — Construction: 

The  defense  of  voluntary  exposure  to  danger  is  an  affirma- 
tive one  and  the  burden  was  upon  the  company  to  establish 
it  by  a  preponderance  of  the  evidence.  The  burden  was  not 
satisfied  by  showing  that  the  insured  was  negligent  merely, 
or  that  but  for  his  negligence  he  would  not  have  been  in- 
jured, he  must  have  known  or  appreciated  the  danger  or 
the  risk  must  have  been  so  apparent  that  aa  an  ordinarily 
reasonable  man  he  must  be  held  to  have  known  and  appre- 
ciated it,  and  with  that  knowledge  of  intentionally  taking 
the  risk  the  act  which  brings  him  into  danger  may  be  vol- 
untary yet  the  exposure  be  involuntary. 

Same — Violation  of  Law — Approximate  Cause: 

The  policy  provided  "The  benefits  under  this  article  shall 
not  extend  to  or  cover  any  death,  disability  or  loss  resulting 
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from  the  yiolatlon  of  any  law."  It  was  alleged  in  defense 
that  the  Insured  came  to  his  death  by  reason  of  violation  ot 
the  laws  relating  to  the  speed  of  motor  vehicles.  Held,  That 
if  the  insured's  death  "resulted  from"  his  violation  of  the 
law,  there  could  be  no  recovery;  it  is  not  enough  that  the 
violation  of  law,  if  any,  affords  the  occasion  of  the  injury, 
but  it  must  be  the  cause  of  it  to  be  available  to  the  insurer 
as  a  defense. 

Same — Rule  of  Construction — Instructions: 

While  there  are  cases  doubtless  where  the  meaning  and 
intent  of  the  parties  In  the  use  of  certain  ambiguous  lan- 
guage is  for  the  determlnatioai  of  the  jury,  where  the  con- 
struction is  to  be  decided  from  the  terms  of  the  instrument 
itself  It  is  for  the  court  alone  to  pass  upon  it,  it  was  error 
to  give  an  instruction  that  any  ambiguities  or  doubts  In  the 
construction  of  the  contract  were  to  be  resolved  against  the 
company  which  prepared  the  contract 

[Judgment  for  plalntifl  below.    Here  reversed  in  favor  of  as- 
sociation.] 

Rowe  V.  United  Commercial  Travelers  Assn.  (la.  S.  C.) : 

172  Northwestern  Reporter  (June  20,  1919)  464. 

Action  on  Poiicy — Cause  of  Death — Sufficiency  of  Evidence: 
The  policy  provided,  "This  insurance  shall  not  cover  in- 
juries, fatal  or  non-fatal,  resulting  wholly  or  partly  from  dis- 
ease in  any  form."  Insured  had  undergone  an  operation  for 
appendicitis,  followed  by  the  developing  of  a  hernia,  for  the 
relief  of  which  another  operation  was  performed;  after  this 
a  third  operation  became  necessary  for  the  removal  of  the 
threads  which  had  been  used  in  closing  the  former  wound. 
The  attending  physician  testified  that  the  insured  did  not 
have  hernia  after  the  last  mentioned  operation;  shortly  be- 
fore his  death,  however,  the  insured  went  to  the  doctor's 
office  and  the  doctor  found  a  "slight  bulge  of  the  wound;" 
it  was  the  opinion  of  the  physician,  however,  that  there  was 
weakness  of  the  abdominal  wall  at  the  site  of  the  incision; 
the  insured  fell;  the  day  later  the  physician  saw  him  and 
found  him  in  bed  very  ill,  vomiting  and  suffering  great  pain; 
on  examination  of  the  abdomen  there  was  found  considerable 
discoloration  and  protrusion,  and  an  operation  was  ordered; 
a  cut  was  made  at  the  site  of  the  former  incision  and  it  was 
found  that  five  or  six  feet  of  the  intestines  protruded  through 
the  opening  in  the  abdominal  wall;  there  was  discoloration; 
the  protruding  part  was  surrounded  by  dark  fluid  and  there 
was  evidence  of  the  beginning  of  peritonitis;  the  physician 
testified  that  in  his  opinion  the  fall  caused  the  intestine  to 
be  forced  through  the  weak  spot  in  the  abdominal  wall; 
other  medical  experts  gave  it  as  their  opinion  that  there 
must  have  been  a  hernia  sac  existing  before  the  time  of  the 
accident  and  that  the  fall  alone  could  not  have  produced  the 
result  observed  at  the  time  of  the  last  operation  without  the 
previous  existence  of  a  pathological  condition.  Held,  That 
the  verdict  of  the  jury  in  favor  of  the  defendant  was  sus- 
tained by  the  evidence. 
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Same — Same — Instructions: 

The  court  refused  to  give  an  instruction  offered  by  plain- 
tiff to  the  effect  that  if  the  jury  believed  the  fall  was  the 
"sole  and  only  true  cause"  of  death,  they  must  find  for  plain- 
tiff, notwithstanding  they  might  believe  that  in  previous 
years  insured  had  a  reducible  hernia,  provided  they  should 
find  that  insured  "would  not  have  died  at  the  time,  under 
the  circumstances,  and  in  the  manner  he  did  die,  had  it  not 
been  for  said  accident  and  fall."  Held,  That  the  instruc- 
tions offered  did  not  properly  declare  the  law.  Under  the 
policy  the  company  was  not  responsible  for  the  result  of 
injuries  resulting  wholly  or  partly  from  disease  in  any  form; 
the  last  part  of  the  offered  instruction  would  ignore  this 
contract  and  make  the  criterion  of  recovery  the  shortening 
by  the  accident  of  the  life  of  a  person  assured,  without  any 
references  to  the  possible  concurrence  of  disease  In  pro- 
ducing it. 

Same — Same — Burden  of  Proof: 

The  absence  of  disease  contributing  to  death  was  as  much 
a  part  of  the  plaintiff's  case,  under  the  contract,  as  the  afi^rm- 
ative*  showing  of  an  accident  producing  injury,  and  of  death 
following  such  injury,  and  the  court  did  not  err  in  refusing 
to  give  an  instruction  the  purpose  of  which  was  to  put  upon 
the  company  the  burden  of  proving  that  the  deceased's  phys- 
ical condition  contributed  to  or  caused  the  death.  ^ 

[Judgment  for  compcuiy  below.     Here  affirmed  in  favor  of 
compeuiy.] 

Kellner  v.  Travelers  Ins.  Company.  (Cal.  S.  C): 

181  Pacific  Reporter  (June  80.  1919)  61. 

Action  on  Poiicy — Suicide — When  Considered  an  Accident: 

The  policy  insuring  against  death  by  accident  covers  a 
death  by  suicide  by  a  person  who  is  at  the  time  insane,  but  an 
intentional  self-destruction  by  a  sane  man  Is  not  an  accident 

Same — Sanity— 'Burden  of  Proof: 

On  the  question  as  to  whether  the  insured  was  sane  or  In- 
sane, at  the  time  of  committing  suicide,  the  presumption  is 
in  favor  of  his  sanity  and  the  burden  is  upon  the  one  afi^rm- 
ing  the  contrary  to  establish  insanity. 

Same— ^u  icide— Statute : 

Under  the  Missouri  suicide  law  there  is  no  liability  under  a 
policy  of  accident  insurance  in  case  of  the  death  of  the  In- 
sured by  suicide  while  sane. 

[Judgment  for  plaintiff  below.     Here  reversed  in  favor  of 
company.] 

Scales  V.  National  Life  &  Ace.  Ins.  Co.  (Mo.  S.  C.) : 

212  Southwestern  Reporter  (July  2,  1919)   8. 

Poiicy — "User  or  Handier"  of  Dynamite^Evidence  consid* 

ered: 

The  act  of  a  hardware  clerk  in  selling  dynamite  sticks  out 
of  the  hardware  stock  would  not  constitute  him  a  "user  or 
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handler"  of  dynamite  within  the  terms  of  the  policy  relating 
to  engagement  in  more  hazardous  occupations;  and  the  fact 
that  such  clerk  accompanied  the  purchasers  of  such  dyna* 
mite  back  to  the  alley  where  the  Fourth  of  July  was  being 
celebrated  and  where, the  explosion  occurred,  did  not  make 
him  a  "user  and  handler"  of  the  dynamite.  Insured  was 
simply  a  spectator. 

Same — ^Voluntary  Exposure — Evidence  Considered: 

The  two  sticks  of  dynamite  were  placed  on  the  ground 
and  connected  with  a  time  fuse  and  a  tin  pan  was  placed  on 
the  same  and  the  fuse  lighted  by  persons  other  than  the  In- 
sured; the  insured  and  others  went  inside  a  building  to  watch 
the  explosion;  Insured  at  the  time  of  the  explosion  being 
about  ten  feet  inside  the  building,  with  several  other  persons 
between  him  and  the  door;  when  the  explosion  occurred  a 
piece  of  the  tin  pan,  as  a  result  of  the  explosion,  came 
through  the  door,  striking  the  insured  at  a  point  Just  below 
the  heart,  from  which  his  death  subsequently  resulted.  Held, 
That  there  was  no  voluntary  exposure  to  luinecessary  danger 
within  the  meaning  of  the  policy.  The  insured  took  all  the 
precaution  that  any  ordinary  person  would  reasonably  have 
taken  to  avoid  the  possibility  of  injury. 

[Judgrment  for  plaintiff  below.     Here  affirmed  against  com- 
pany.] 
Forcht  V.  North  American  Life  &  Casualty  Co.  (S.  D. 
S.  C.) : 

172  Northwestern  Reporter  (July  4,  1919)  781. 

Application — l\1itrepretentation8 — Statute  Construed: 

The  statute  (Laws  1907,  c.  226)  which  provides  in  effect 
that  no  misrepresentation  made  in  obtaining  a  policy  on  the 
lives  of  persons  shall  be  deemed  material  or  render  Uie  policy 
void  unless  the  matter  misrepresented  shall  have  actually 
contributed  to  the  contingency  on  which  the  policy  is  to  be- 
come due  applies  to  a  policy  issued  by  a  health  and  acci- 
dent insurance  company  giving  indemnity  for  loss  of  life  by 
accidental  means. 

Same — Check  Igarka — Construction: 

The  application  for  insurance  contained  statements  as  to 
existing  physical  conditions  and  of  things  done  and  that  had 
not  been  done  by  the  insured,  "except  as  herein  stated."  No 
exceptions  were  stated,  but  the  statements  were  followed 
by  check  marks.  HelcB^  That  the  statements  so  made  are  to 
be  regarded  as  positive  declarations  of  fact,  but  that  they 
constitute  a  part  of  the  contract  of  insurance. 

Same — Other  Insurance — Forfeiture: 

False  representations  by  the  insured  which  affect  the  moral 
risk,  such  as  that  he  had  not  applied  for  or  taken  out  other 
insurance  of  the  same  kind,  or  that  he  had  never  received  in- 
demnity for  accident  or  illness,  while  they  cannot  be  re- 
garded as  having  directly  contributed  to  the  accidental  death 
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of  the  Insured,  are  not  within  the  scope  or  purpose  of  the 
statute  mentioned  and  are  not  rendered  immaterial  hy  the 
statute. 

[Judgrment   for  plaintiff  below.     Here  reversed  in  favor  of 
company.] 

Becker  v.  Kan.  Casualty  &  Surety  Co.  (Kan.  S.  C.) : 

181  Pacific  Reporter  (July  14.  1919)  549. 


Policy — Stipulations  as  to  Venue — Public  Policy: 

The  stipulation  in  a  policy  that  action  could  only  be 
brought  in  a  designated  county  where  the  home  oflGice  of 
the  company  was  located  was  void  as  against  public  policy. 

Same — Res  Gestae — Case  Considered: 

It  was  averred  that  the  insured  was  aji  involuntary  witness 
of  an  accidental  fire  in  which  a  helpless  man  was  accident- 
ally burned  to  death;  that  the  insured  was  unnerved,  and 
that  he  fell.  Held,  That  the  statements  of  the  insured  to 
his  wife  and  to  his  trained  nurse  about  having  seen  the 
burned  man  and  about  having  fallen,  made  two  or  three  days 
afterwards,  were  hearsay  and  self-serving. 

[Judgment  for  plaintiff  below,  affirmed  on  appeal  (169  South- 
western 389).     Here  reversed  in  favor  of  company.] 

International  Traveler's  Assn.  v.  Branum  (Tex.  S.  C.) : 

212  Southwestern  Reporter   (July  16,  1919)   680. 

Policy — Excepted  Risks — Burden  of  Proof: 

The  policy  insured  against  death  from  accident;  it  con- 
tained a  provision,  "This  policy  shall  not  cover  •  •  •  • 
accidents  •  •  •  •  resulting  directly  or  indirectly  from 
entering  or  trying  to  enter  or  leave  a  moving  conveyance," 
etc.  Heldp  That  the  burden  of  proof  was  upon  the  plaintiff 
to  show  that  her  cause  of  action  did  not  fall  within  the  ex- 
ception; the  exception  Is  to  be  construed  as  "Taking  some- 
thing out  of  the  general  portion  of  the  contract  so  that  the 
promise  Is  to  perform  only  what  remains  after  the  part  ex- 
cepted is  taken  away." 

[Judgment  for  plaintiff  below  (178  Southwestern  816).     Here 
reversed  in  favor  of  company.] 

Travelers  Ins.  Company  v.  Harris  (Tex.  Comm.  of  App.) : 

212  Southwestern  Reporter  (July  28.  1919)    98». 

Action  on  Policy — Cause  of  Death — Stipulations  of  Facts: 

It  was  stipulated  by  the  parties  as  follows:  "That  upon 
discovering  said  pimple,  while  alone  and  in  the  absence  of 
any  eye-witness,  (insured)  removed  his  gold  scarf  pin  from 
his  necktie  and  intentionally  pricked  said  pimple  with  said 
scarf  pin;  that  his  lip  at  the  said  place  became  immediately 
infected."  Heid^,  That  the  stipulation  is  to  be  construed  as 
meaning  that  the  scarf  pin  itself  carried  the  infection,  and  as 
there  was  no  evidence  that  the  insured  knew  this  fact  nor 
could  be  presumed  to  know  it,  the  use  of  a  pin  that  was  In- 
fected was  an  accidental  means  causing  death. 
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Same — Accidental  Means — Intentional  Pin  Pricic: 

It  was  contended  that  if  the  insured  used  the  scarf  pin 
in  ignorance  of  its  infected  condition  in  making  a  Yoluntary 
puncture  of  the  skin,  this  fact  would  not  make  the  means  ac- 
cidental. Held,  That  the  death  so  resulting  was  due  to  bodily 
injury  affected  by  external,  violent  and  accidental  means. 

Poilcy — Ruie  of  Construction: 

The  rule  that  where  an  insurance  contract  is  doubtful  as 
to  its  meaning  in  some  particular,  the  doubt  should  be  re- 
solved against  the  company,  cannot  be  used  to  strike  down  a 
clause  when  the  meaning  thereof  is  reasonably  clear. 

Same — Death  Due  to  Infection — Measure  of  Recovery: 

The  laws  of  the  society  provided  for  the  payment  of  a 
limited  amount  "on  account  of  disability  or  death  •  •  •  • 
resulting  from  infection,"  under  the  following  circumstances: 
"Whenever,  •  •  •  •  the  skin  or  the  outer  covering  of  the 
eye  shall  be  abraded,  cut  or  punctured,  and  there  shall  be  in* 
troduced  Into  the  system  any  specific  bacteria."  Held,  That 
these  limitations  applied  to  death  or  injuries  by  accidental 
means,  so  that  it  would  be  unreasonable  to  construe  it  so  as 
not  to  refer  to  death  ,or  injuries  by  accidental  means  where 
infection  causes  the  injury  or  death ;  the  death  of  the  insured 
having  resulted  as  hereinbefore  set  out,  the  society  was 
liable  only  for  the  limited  amount. 

Same — "Skin  or  Outer  Covering  of  the  Eye": 

"The  skin  or  outer  covering  of  the  eye"  does  not  refer  to 
the  eye  alone,  but  to  the  skin  of  the  other  portions  of  the 
body  as  well;  the  use  of  the  word  "the"  before  the  word 
"outer"  shows  that  the  language,  without  doubt,  refers  to 
the  skin  of  the  body  and  the  outer  covering  of  the  eye. 

[Judgment  for  plaintiff  below.     Here  reversed  with  instruc- 
tions to  enter  Judsrment  for  plaintiff  for  limited  amount] 

Interstate  Business  Men's  Ace.  Assn.  v.  Lewis  (U.  S.  C. 
C.  A.,  8th  Cir.) : 

257  Federal  Reporter  (July  24,  1919)   241. 

Policy — Change  of  Occupation — Evidence  Considered: 

The  policy  insured  a  physician  "while  he  is  engaged  in  the 
occupation  of  a  physician  and  surgeon  ♦♦♦•♦♦  in  the 
case  of  death  affected  by  external,  violent  and  accidental 
means";  insured  was  a  member  of  the  national  guard;  It 
was  called  out  on  account  of  a  strike;  insured  went  with  his 
company  as  a  part  of  the  medical  corps;  he  was  not  other- 
wise connected  with  the  operations;  he  was  equipped  with 
no  gun  or  sword;  the  only  weapon  upon  his  person  was  a 
pistol;  he  wore  the  insignia  of  the  Red  Cross  and  his  work 
was  confined  to  caring  for  the  sick  and  wounded;  on  the 
morning  of  his  death  he  visited  a  number  of  lay  patients ;  he 
then  went  with  a  small  detachment  of  the  guard  to  recon- 
noitre and  resist,  if  necessary,  the  activity  of  the  strikers. 
The  lieutenant  of  this  force  was  wounded;  insured  had  just 
finished  dressing  his  wound  when  he  was  struck  by  a  bullet 


Digitized  by  VjOOQ IC 


304  DIGEST  OF  INSURANCE  CASES,      [vou  xxxn. 

and  killed.  Heflds  That  at  the  time  of  his  death  the  insured 
was  engaged  in  the  occupation  of  a  physician  and  surgeon." 
Same — Same — ^Temporary  Employment: 

The  language  of  the  policy  did  not  confine  the  insured  to 
the  practice  of  his  profession  in  the  ordinary  walks  of  civil 
life;  his  joining  of  his  company  in  the  military  service  did 
not  change  his  vocation  from  that  of  a  physiciaiu  and  surgeon 
to  that  of  a  soldier;  his  service  with  his  company  was  tem- 
porary; he  was  called  out  to  meet  an  emergency;  while  the 
service  lasted  for  some  months,  it  was  a  side  issue;  such  a 
temporary  change  did  not  constitute  a  change  of  occupation. 
Same — Acidentai   Means — intentional  Acts: 

If  the  insured  does  something  which  culpably  provokes  or 
induces  the  act  which  causes  his  injury  or  death,  then  the 
result  is  not  accidental,  but  if  he  is  wholly  free  from  cul- 
pability himself,  the  result  is  accidental  as  to  him,  though 
it  may  have  been  within  the  deliberate  intent  of  the  ag- 
gresBdr. 
Same — Same — Expotu  re : 

The  death  of  the  insured  as  outlined  in  the  first  paragraph 
above  was  clearly  accidental;  he  did  nothing  to  procure  or 
induce  the  act  which  resulted  in  his  death,  in  the  pursuit 
of  duty  he  simply  exposed  himself  to  the  hazard  of  the 
service;  he  may  have  contemplated  death  or  injury  as  pos- 
sible, or  even  probable,  but  if  he  <lid  this  would  not  take  him 
out  of  the  protection  of  his  insurance. 

[Judgment  for  plaintiff  below.     Here   affirmed  against  as- 
sociation.] 

Interstate  Business  Men's  Ace.  Assn.  y.  Lester  (U.  s'.  C. 
C.  A.,  8th  Cir.) 

257  T'ederal  Reporter  (July  24,  1919)  226. 

Action  on  Policy — Accidental  Death — Intentional  Acts: 

The  evidence  was  to  the  effect  that  the  insured  called  his 
daughter  to  Ills  room  where  he  lay  upon  a  bed  with  one  of 
his  arms  exposed  and  directed  the  daughter  to  Insert  a 
hypodermic  needle  in  his  arm;  this  she  did.  This  needle  was 
one  which  had  been  furnished  by  a  doctor  who  had  treated 
the  insured's  wife  for  cancer  some  two  years  before;  blood 
poison  developed,  causing  insuredjs  death.  \Held,  that  death 
so  resulting  was  not  from  accidental  causes;  the  fact  that 
he  did  not  contemplate  the  result  reached  does  not  alter 
the  character  of  the  fact. 
Same — ^Violation  of  Law^^Forfeiture: 

The  hypodermic  needle  being  in  the  possession  of  the  in- 
sured in  violation  of  the  laws  of  the  state,  and  having  been 
used  by  him  in  violation  of  such  laws,  the  company  could 
not  be  held  liable  because  of  unlawful  acts  which  resulted  in 
his  death. 

[Judgment  for  association  below.    Here  affirmed  in  favor  of 
association.] 

Townsend  y.  Commercial  Travelers  Mutual  Ace.  Assn. 
of  America  (N.  Y.,  App.  Div.) : 

177  New  York  Supplement  (July  28,  1919)  268. 
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Action  on  Policy— Suicide — Presumption  at  to  Sanity: 

In  an  action  on  a  policy  of  accident  Insurance,  defendant 
on  the  ground  of  suicide,  poison  route,  the  sanity  of  the 
assured  is  presumed. 

Sam*— Same— insane  Act: 

If  insured  took  cyanide  of  potassium  while  insane,  his 
death  was  caused  by  an  accident,  notwithstanding  the  pro- 
vision of  the  policy  excepting  liability  for  death  self-in- 
flicted while  insane,  which  provision  is  rendered  void  by  the 
express  provisions  of  Sec.  6945  R.  S.  Mo.  1909. 

Same— Same — ^Accidental  Meanr: 

If  insured  intentionally  swallowed  cyanide  of  potassium, 
his  death  was  not  due  to  accident  and  his  beneficiary  could 
not  recover  under  a  policy  insuring  against  death  resulting 
fro]^  accidental  means;  an  act  intentionally  done  by  a  sane 
man  is  not  an  accident  * 

Same — Same— Burden  of  Proof — Statute: 

Sec.  6945  R.  S.  Mo.  1909,  relating  to  suicide  as  a  defense, 
has  nothing  to  do  with  the  manner  or  cause  of  death,  it 
leaves  the  parties  perfectly  free  to  contract  in  an  accident 
policy  touching  the  cause  of  death;  if  they  see  fit  to  con- 
tract that  there  shall  be  no  liability  except  for  death  re- 
sulting from  an  accidental  Injury,  then  the  proof  must  show 
such  a  cause  of  death  before  any  recovery  can  be  had  on  the 
contract.  In  other  words,  If  the  proof,  even  where  aided  in 
a  proper  case  by  the  presumption  against  suicide,  yet  shows 
suicide  by  the  insured  while  sane,  the  plaintiff  has  simply 
failed  to  meet  the  burden  expressly  assumed  in  the  contract 
of  proof  of  death  by  accident 
Same— ^ame — Same— ^ame : 

Under  life  policies  the  fact  of  death  is  alone  pertinent, 
and  since  such  is  the  case.  Sec.  6945  applies  automatically 
to  all  cases  of  death  by  suicide,  regardless  of  the  question  of 
sanity;  but  where  the  insured  contracts  in  an  accident  policy 
that  liability  for  death  only  accrues  when  the  cause  of  death 
shall  be  an  accidental  injury,  the  statute  has  po  application 
unless  the  act  of  suicide  occurred  when  the  insured  was  in- 
sane. 
Sam*— Same— Accident — Presumptions: 

When  it  is  shown  that  the  insured  died  from  cyanide  of 
potassium,  self-administered,  then  the  inference  arose  that 
death  was  caused  by  either  accident  or  suicide,  and  the 
plaintiff  could  not  recover  if  the  evidence  (aided  by  the  pre- 
sumption against  suicide)  yet  showed  suicide,  till  there  was 
further  evidence  adduced  showing  that  such  suicide  was  com- 
mitted while  the  insured  was  insane.  The  presumption 
against  suicide  does  not  carry  with  it  the  presumption  of 
accident. 

Same— ^ame — Presumptions — Evidence: 

By  showing  that  death  resulted  from  swallowing  cyanide  of 
potassium,  the  inference  arises  that  the  swallowing  was 
either  accidental  or  suicidal;  the  presumption  is  that  it  was 

20 
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not  suicidal  and  such  presumption  when  invoked  in  the  trial 
of  a  case,  in  a  way  as  a  constituent  of  evidence  for  such  pur- 
pose, it  automatically  arises  when  there  is  no  convincing 
evidence  for  or  against  suicide  and  in  such  case,  perforce 
this  presumption  alone,  a  finding  in  favor  of  accidental  death 
will  be  upheld.  While  such  presumption  is  not  strictly  evi- 
dence, it  has  the  effect  of  shifting  the  burden  of  evidence  to 
the  adverse  side. 

Same — Same — Burden  of  Proof: 

If  the  evidence  in  favor  of  suicide  is  wholly  satisfactory, 
then  it  ought  to  be  such  and  have  such  weight  as  to  negative 
every  reasonable  inference  as  to  death  by  accident. 

Same — Same — Question  for  Jury: 

Defendant  put  in  no  evidence  save  and  except  the  approved 
facts  that  a  few  minutes  before  the  insured  was  found  in  a 
dying  condition  due  to  his  taking  cyanide  of  potassium  he 
was  seen  to  fold  up  a  handkerchief;  that  after  his  death  a 
large  quantity  of  this  poison  was  found  in  a  handkerchief  in 
his  pocket;  that  he  had  this  poison  in  his  pocket  for  several 
days  and  knew  what  it  was,  and  likewise  knew  its  deadly 
nature;  there  were  no  affirmative  facts  in  the  record  to  show 
suicide.  Held,  That  this  evidence  was  insufficient  and  the 
court  could  not  say  as  a  matter  of  law  that  suicide  and  not 
accident  is  the  cause  of  death. 

[Judgment    for    defendant    below    reversed    on    appeal    (187 
Southwestern  802).     Here  reversed  against  company.] 

Brunswick  v.  Standard  Ace.  Ins.  Co.  (Mo.  S.  0.) : 

212  Southwestern  Reporter  (July  30.  1919)   46. 

Policy — Suicide — Statute: 

Inasmuch  as  there  was  no  pretense  in  the  record  that  the 
insured  was  insane  at  the  time  of  his  death,  Sec.  6945  R.  S. 
Mo.  1909,  relating  to  suicide  as  a  defense,  had  no  application, 
and  the  question  of  its  constitutionality  would  not  be  con- 
sidered. 

Same — Same— Same : 

Sec.  6945  R.*S.  Mo.  1909,  relating  to  suicide  as  a  defense, 
leaves  the  parties  perfectly  free  to  contract  in  an  accident 
policy  touching  the  cause  of  death. 

[Judgment  for  plaintiff  below.     Here  ordered  transferred  to 
Court  of  Appeals.] 

Rollins  V.  Business  Men's  Ace.  Assn.  of  America.  (Mo. 
S.  C): 

213  Southwestern  Reporter  (July  80,  1919)   52. 

Policy — Other  Insurance — Pleading: 

That  the  insured  had  taken  other  "insurance"  without 
giving  notice  to  defendant  company  was  a  defense  which 
should  have  been  pleaded  to  be  available. 

Same — Same--Same: 

In  view  of  the  provision  of  the  Kentucky  statute  that  the 
words    "insurance   company"   shall   not   apply   to   fraternal 
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benefit  societies,  in  the  absence  of  pleading  setting  forth  the 
nature  of  the  organization  of  Odd  Fellows,  in  which  the  in- 
sured had  obtained  other  Insurance,  the  question  of  whether 
or  not  he  had  taken  other  Insurance  without  notice  to  the 
defendant  could  not  be  considered. 

Same — Prior  Accident — Evidence  Considered: 

In  the  application,  to  the  question  "Have  you  sustained  or 
suffered  any  accident  or  injury  within  five  years  prior  to  this 
date?"  the  Insured  answered  no.  The  wife  and  two  daughters 
testified  that  he  had  suffered  an  Injury  eight  years  prior  to 
the  making  of  the  application;  there  was  no  other  evidence 
undertaking  to  fix  the  time  of  such  prior  accident,  ffeldf 
that  no  false  statement  was  established. 

[Judgment  for  plaintiff  below.     Here  affirmed  against  com- 
pany.] 

Transylvania  Cas.  Co.  v.  Parltz  (Ky.  C.  A.) : 

213  Southwestern  Reporter  (July  30.  1919)  195. 

Policy — "Externai,    Vioient    and    Accidental    Means" — Con- 
struction: 
The  insured  died  as  a  result  of  opening  a  pimple  with  an 

Infected  pin.    He^c^  Such  death  to  be  the  result  of  receiving 

a  bodily   injury  through   external,   violent   and   accidental 

means,  as  provided  in  the  policy. 

Same — ^"Open  Wound" — Definition: 

Where  the  death  of  the  insured  was  the  result  of  opening 
a  pimple  with  an  infected  pin,  the  court  held  that  the  wound 
was  an  open  wound  within  the  terms  of  the  policy  exempt- 
ing the  insurer  from  liability  for  local  or  general  infection, 
except  when  such  infection  should  result  from  a  visible  or 
open  wound  caused  by  external,  violent  and  accidental 
means. 

[Judgment  for  plaintiff  below.     Here  affirmed  a-galnst  asso- 
ciation.] 

Iowa  State  Traveling  Men's  Assn.  v.  Lewis  (U.  S.  C.  C. 
A.,  8th  Clf.) : 

257  Federal  Reporter  (Augrust  21.  1919)  ^52. 

Policy — Payment  of  Premium — Agent's  Authority: 

An  accident  policy  provided  that  no  agent  should  have 
authority  to  alter  any  of  its  terms.  The  insured  directed 
the  paymaster  of  his  employer  to  pay  the  premium  in  certain 
Installments;  shortly  after  the  policy  was  written,  the  in- 
sured left  the  service  of  such  employer.  In  an  action  on 
the  policy  it  was  held  erroneous  to  charge  that  payment  of 
the  premium  to  an  agent  whom  the  insurer  claimed  was  un- 
authorized to  collect  premiums,  was  a  payment  to  the  in- 
surer and  it  was  a  question  for  the  jury  whether  the  re- 
ceipt of  payments  was  within  the  apparent  scope  of  the 
agent's  authority. 

Same— Statute— Application : 

Compiled  laws  1915,  Art.  9305,  provide  that  any  person  who 
shall  solicit  an  application  for  Insurance  upon  the  life  of 
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another  shall  in  any  controversy  between  the  assured  or  his 
beneficiary  and  the  insurer  be  regarded  as  agent  of  the  in- 
surer.   Held,  Such  statute  not  applicable  to  accident  policies. 

[judgment  for  plaintiff  below.     Here  reversed  in   favor  of 
company.] 

Randall  v.  Travelers  Insurance  Company  (Mich.  S.  C.) : 

173   Northwestern  Reporter    (August  22,   1919)    888. 

Accident  Insurance — ^Tlme  of  Payment — Waiver: 

Where  an  accident  insurer  accepted  monthly  premiums 
after  they  were  due  on  the  first  of  the  month,  such  action 
constituted  a  waiver  of  the  time  of  payment  binding  upon  it. 

Sams — Suicide — Defense: 

Where  the  insured  committed  suicide  there  could  be  no 
recovery  under  his  policy  of  accident  insurance  unless  he 
was  insane,  in  which  case  Rev.  Stat.  1909,  Art.  6945  applies. 

Same — Sanity — Question  for  Jury: 

Where  the  insured  committed  suicide  the  question  of 
sanity  or  insanity  in  an  action  on  his  policy  of  accident  in- 
surance should  have  been  determined  by  the  jury. 

Same — Action  on  Poiicy — Practice: 

The  question  of  the  sanity  or  insanity  of  the  insured  was 
in  the  case,  inasmuch  as  the  insured  demurred  to  the  plain- 
tiff's evidence  at  the  close  of  her  case  as  well  as  at  the  close 
of  all  the  evidence,  and  as  the  instruction  requested  by  the 
insurer  was  refused. 

[Judgment  for  plaintiff  below.     Here  reversed  in  favor  of 
company.] 

Wacker  v.  National  Life  &  Ace.  Ins.  Co.  of  Nashville, 
Tenn.  (St.  Louis  C.  A.,  Mo.) : 

213  Southwestern  Reporter  (August  27,  1919)  869. 

Insurance — Injury  from  Jitney  Bus — Liability: 

Under  the  provisions  of  the  Act  entitled  "An  act  concern- 
ing auto  busses,  commonly  called  jitneys,  and  their  operation 
In  cities"  (P.  L.  1916,  p.  283)  one  who  suffers  loss  from  an 
injury  to  his  automobile  resulting  from  collision  with  a 
jitney  bus,  cannot  recover  such  loss  from  the  indemnity  in- 
surance company,  upon  an  accident  policy,  filed  with  the 
municipality,  for  the  reason  that  the  loss  recoverable  under 
the  statute  is  limited  to  losses  resulting  to  third  parties  from 
bodily  Injury  or  death. 

[Judgment  for  plaintiff  below.     Here  reversed  In  favor  of 

company.] 
Gillard  v.  Mfgs.  Casualty  Ins.  <)o.  (N.  J.  B.  A.) : 

107  AUanUc  Reporter   (August  28,  1919)   448. 

Insurance — Indemnity  Bond — Statute — ^"Operation": 

A  policy  of  accident  insurance  was  filed  with  the  municip- 
ality by  a  jitney  bus  driver  as  a  condition  precedent  to  the 
granting  of  his  license  by  the  city;  subsequently  his  bus  col- 
lided with  the  plaintiff's  automobile  from  which  accident  the 
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plaintiff  suffered  personal  injuries  for  which  in  a  suit  against 
the  bus  owner  she  recovered  damages.  She  then  brought 
suit  against  the  insurer  upon  the  policy  of  insurance.  Held, 
That  the  act  entitled  "An  act  concerning  auto  busses,  com- 
monly called  Jitneys,  and  their  operation  in  cities"  (P.  L. 
1916,  p.  283X  was  not  unconstitutional  in  that  its  title  by  the 
use  of  the  word  "operation"  fairly  comprehended  the  subject 
matter  of  the  Jitney  insurance,  as  indemnity  and  protection 
to  the  traveling  public,  for  whose  benefit  the  policy  was  is- 
sued and  filed.  That  since  the  insurance  policy  expressly 
provided  for  the  payment  of  such  indemnity  to  an  injured 
third  party,  the  failure  of  the  insured  to  comply  with  certain 
details  thereof,  in  case  of  accident,  such  as  notice  of  the 
accident,  etc.,  could  not  affect  the  right  of  the  injured  party 
to  recover  upon  the  same  for  damages,  adjudicated  in  a  suit 
of  law  between  the  insured  and  the  injured  third  party,  as  a 
basis  for  the  suit  upon  the  policy  to  recover  the  amount  so 
adjudicated. 

[Judgnnent  for  plaintiff  below.     Here  affirmed  against  com- 
pany.] 

Gillard  v.  Mfgs.  Ins.  Company  of  Philadelphia,  Pa.  (N.  J. 
C.  E.  A.): 

107  AtlanUc  Reporter   (August  28,  1919)   446. 

Accident  Policy — ^Totai  Disablement — Construction: 

Where  the  policy  defined  total  disablement  as  "continuous 
disablement  and  inability  from  date  of  accident,"  the  insured 
cannot  recover  for  total  disablement  following  a  period  of 
partial  disablement. 
Same — I  nstructions — Correction : 

Where  at  the  trial  an  instruction  was  given  defining  total 
disablement  as  inability  to  perform  "any  material  or  sub- 
stantial part  of  his  duties",  and  subsequently  another  in- 
struction was  given  charging  that  there  was  no  total  dis< 
ablement  unless  insured  was  disabled  "from  performing  any 
and  every  material  and  substantial  duty."  Held^  That  the 
first  instruction  was  cured  by  the  one  following. 
Same — ^"Totai   Disablement" — Construction : 

Insured  was  totally  disabled  within  the  policy  which  de> 
fined  total  disablement  as  inability  "to  perform  any  and 
every  business  duty  or  occupation,"  despite  the  fact  that  on 
different  occasions  he  visited  his  place  of  business  and  at- 
tempted to  perform  some  of  his  duties. 
Same — Same— Same: 

Where  the  policy  defines  total  disablement  as  inability  "to 
perform  any  and  every  business  duty  or  occupation"  it  is  not 
necessary  that  insured  be  confined  to  his  room,  home,  or 
hospital  for  the  entire  period  for  which  he  claims  total  dis- 
abiUty. 
Sa  me— Sa  me— Sam  6 : 

Had  the  Insured  failed  or  refused  to  attempt  to  perform 
any  act  or  duty  in  connection  with  his  business,  the  Insurer 
would  not  have  been  precluded  from  proving  that  the  in- 
jury was  not  such  as  to  cause  total  disability. 
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Same— Same— Same— Estoppel : 

Where  the  Insured  attempted  to  perform  some  of  the 
duties  in  connection  with  his  business,  when  in  fact  he 
should  not  have  made  such  attempt,  he  is  not  estopped  from 
showing  he  was  totally  disabled  during  such  period. 

Same— Same— Same— Same: 

Where  the  insured  received  wages  from  his  employer  dur- 
ing the  time  for  which  he  claimed  total  disability,  such  ac- 
ceptance of  wages  of  itself  did  not  preclude  his  right  to  re- 
cover for  such  total  disability. 

Same — Notice  of  Accident — Estoppel: 

Where  the  insured  gave  notice  and  claim  for  loss  for  a 
specied  period  of  total  and  partial  disability  and  the  in- 
surer did  not  act  upon  this  claim  to  its  detriment  or  in- 
Jury,  the  insured  is  not  estopped  from  giving  another  and 
subsequent  notice  and  claim  of  loss  for  a  longer  period. 

[Judgrment  for  plaintiff  below.     Here  affirmed  agalnat  com- 
pany.] 

U.  S.  Casualty  Co.  v.  Penyman  (Ala.  S.  C.) : 

_^  82  Southern  Reporter   (August  80.  1919)    462. 

Action   on    Policy — Settlement   and    Release — Evidence — Ap- 
peal and  Error: 

"Upon  consideration  of  the  evidence,  Held^  That  it  sus- 
tains a  verdict  in  the  plaintiff's  favor  in  an  action  on  a  pol- 
icy of  accident  insurance  as  against  a  defense  based  on  an 
alleged  settlement  and  release  of  his  claim  for  indemnity." 
The  general  rule  applied  in  determining  whether  a  verdict 
is  sustained  by  the  evidence  extends  to  cases  where  an 
alleged  fact  must  be  established  by  a  preponderance  of  clear 
and  convincing  evidence. 

Same — Conditions  Precedent — Settlement  as  Defense: 

A  provision  of  the  policy  requiring  the  insured  to  furnish 
physician's  reports  as  a  condition  precedent  to  the  main- 
tenance of  an  action  thereon  has  no  application  where  the  in- 
surer asserts  that  it  has  made  settlement  in  full  and  is  re- 
leased from  further  liability. 

Same— Physician's  care— Construction : 

By  the  terms  of  the  policy  the  insured  was  entitled  to  in* 
demnity  for  total  disability  caused  by  accident  if  he  was 
under  the  care  of  a  physician  during  the  period  of  disability, 
even  though  there  was  no  medical  treatment  of  his  injury. 

Same — Indemnity: 

The  liability  of  the  insurer  became  absolute  when  the  ac- 
cident occurred,  and  the  right  to  indemnity,  payable  in  fu- 
ture installments,  was  not  contingent  upon  the  payment  of 
premiums  falling  due  after  the  date  of  the  accident. 

Same— Pleading — Departure: 

A  reply  denying  that  settlement  of  claims  under  the  policy 
had  been  made,  and  alleging  that,  if  a  release  of  the  claim 
of  the  insured  was  given,  it  was  procured  by  the  fraud  of  an 
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agent  of  the  insurer,  is  not  a  departure  from  the  complaint 
which  alleged  that  no  payment  of  the  claim  had  been  made. 

Appeal  and  Error — Harmleaa  Error — Instruction: 

Alleged  errors  in  the  court's  instructions  to  the  Jury  and 
In  rulings  on  the  admission  of  evidence  were  without  pre- 
judice to  appellant. 

[Judgment  for  plaintiff  below.     Here  affirmed  against  com- 
pany.] 

Rechtzigel  v.  National  Casualty  Company  (Minn.  S.  C.) : 

173  Northwestern  Reporter  (September  6,  1919)  670. 

Action  on  Policy — Injury  in  Fkght: 

Where  the  Insured  sustained  injuries  while  defending  him- 
self from  an  unprovoked  assault,  such  injuries  are  covered 
by  a  policy  of  accident  insurance  against  injuries  from  ex- 
ternal, violent  and  accidental  means,  notwithstanding  the 
fact  that  the  insured  struck  the  first  blow. 

Same — Evidence  to  Support  Verdict — Insufnciency: 

The  policy  provided  for  certain  weekly  indemnity  for  total 
or  partial  loss  of  time,  or  a  lump  sum  payment  if  the  in- 
sured so  elected  in  writing  within  a  specified  period.  In  an 
action  on  the  policy  no  election  was  shown  to  have  been 
made  by  the  insured  according  to  the  terms  of  the  policy 
and  no  evidence  was  offered  to  show  facts  authorizing  a  re- 
covery for  the  total  or  partial  loss  of  time.  iffeW,  That  un- 
der these  circumstances  the  verdict  cannot  stand. 

[Judgment   for   plaintiff  below.     Here  reversed   in  favor  of 
company,] 

Travelers  Ins.  Co.  v.  Dupree  (Ala.  C.  A.): 

82  Southern  Reporter  (September  6,  1919)  579. 

Policy — Hernia — Cause  of  Death: 

An  accident  policy  provided  for  payment  of  a  certain  sum 
in  event  of  the  death  of  the  insured  on  account  of  bodily 
injuries  accidentally  sustained.  There  was  also  a  declara- 
tion that  if  the  injury  should  be  hernia  the  liability  was 
limited  to  150.00.  The  insured  met  with  an  accident  which 
caused  a  hernia  of  which,  within  a  short  while,  he  died.  In 
an  action  by  the  beneficiary  it  was  Seld,  That  the  benefi- 
ciary is  entitled  to  recover  the  full  amount  under  the  policy, 
as  the  hernia  was  the  result  of  the  accident  and  the  cause 
of  the  insured's  death  was  the  accident  itself  and  not  the 
hernia. 

[Judgment   for  plaintiff  below.     Here   affirmed   against   so- 
ciety.] 

Hanna  v.  Interstate  Business  Men's  Ace.  Assn.  of  Des 
Moines,  la.  (Cal.  D.  C.  A.): 

182  Pacific  Reporter   (September  8,   1919)   771. 

Accident  Insurance — Knowledge  of  Disability — Notice  of  In- 
jury: 

Where  two  accident  insurance  policies  provided  that 
"written  notice  of  an  injury  or  of  the  beginning  of  any  dis- 
ability" must  be  given  within  40  days  and  "within  21  days 
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from  the  date  of  the  accident  or  injury"  respectively,  the  in- 
sured, who  lost  an  eye  as  a  result  of  an  accident  but  did  not 
know  the  extent  of  the  injury  until  41  days  after  the  ac- 
cident, fully  complied  with  the  terms  of  the  policies,  where 
he  gave  notice  within  40  days  and  21  days  respectively, 
from  the  time  he  acquired  such  knowledge. 

Same — Policy — Construction: 

Provisions  in  accident  insurance  policies  must  be  con- 
strued against  the  insurer  where  such  construction  does  not 
violate  the  plain  provisions  of  the  contract. 

Same^ — Payment  of  Premiums — Extension  of  Credit  by  Agent: 
A  claim  by  insurer  that  premiums  had  not  been  paid 
cannot  be  sustained,  where  the  evidence  showed  that  the 
local  agent  for  the  insurer  had  extended  credit  to  the  insured 
and  paid  the  premiums  for  him. 

Same — Loss  of  Sight: 

Where  the  insured's  eye  became  incurably  sightless  as  a 
result  of  an  accident,- although  a  slight  light  perception  still 
remained,  there  was  a  "loss  of  the  entire  sight  of  one  eye" 
under  the  policy  of  accident  insurance 

Same — Other  Insurance — Waiver: 

The  insurer  waived  its  defense  that  it  was  liable  only  for  a 
proportionate  part  of  the  loss  because  of  the  insured's  failure 
to  give  notice  that  he  had  acquired  other  insurance,  by  fail- 
ing to  cancel  the  policy  and  by  collecting  and  accepting  pre- 
miums after  knowledge  of  other  insurance. 

[Judgment  for  defendants  below.    Here  reversed  against  com- 
pany.] 

Watkins  v.  U.  S.  Casualty  Co.; 

Same  v.  Metropolitan  Casualty  Company  (Tenn.  S.  C.) : 
214  Southwestern  Reporter  (September  10,  191$)  78. 

Action  on  Policy — Evidence — Admissibility: 

Plaintiff  was  insured  by  defendant  against  disability  re- 
sulting from  accidental  injuries  and  sued  on  the  contract. 
Defendant  had  issued  to  him  a  certificate  of  membership 
which  contained  none  of  the  substantive  provisions  of  the 
contract  but  stated  that  his  application  and  the  by-laws  con- 
stituted the  contract.  No  other  policy  was  issued.  Plain- 
tiff put  his  certificate  of  membership  in  evidence,  and  proved 
the  provision  of  the  application  and  the  by-law  which  in- 
cluded the  part  of  the  contract  on  which  he  relied  to  es- 
tablish his  cause  of  action,  but  on  his  objection  the  court 
excluded  the  remainder  of  the  application  and  the  remainder 
of  the  by-laws  which  included  the  part  of  the  contract  on 
which  defendant  relied  to  establish  its  defense.  iHeld,  Error. 
Same — Same— Same ; 

Plaintiff's  claim  that  this  evidence  was  not  admissible  un- 
der the  pleadings  cannot  be  sustained. 
Same— Same— Same— Statute : 

Chap.  156,  Laws  1913  (G.  S.  1913,  Arts.  3522-3525),  es- 
tablish a  complete  code  regulating  health  and  accident  in- 
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Burance,  and  excluded  that  class  of  insurance  from  the  operar 
tlon  of  Sec  3292,  G.  S.  1913,  under  which  the  profered  evl- 
dence  was  excluded. 

Same— "Po  I  icy"— Statute : 

The  word  "policy"  as  used  in  the  statute  usually  refers  to 
the  written  instrument  in  which  the  contract  of  insurance 
is  embodied.  The  certificate,  the  application  and  the  by- 
laws constitute  the  only  contract  contemplated  by  the  parties 
in  the  present  case  and  is  the  only  existing  contract. 

Samo^Defense: 

By  proving  the  provisions  of  the  application  and  by-laws 
on  which  his  cause  of  action  rested,  the  plaintiff  gave  the 
defendant  the  right  to  prove  the  provisions  of  these  docu- 
ments on  which  its  defense  rested,  even  if  the  defendant 
would  not  have  had  this  right  otherwise. 
[Judgment   in   accordance   with   opinion.] 
Aaberg  v.  Minn.  Commercial  Men's  Assn.  (Minn.  S.  C.) : 
173  Northwestern  Reporter  (September  12,  1919)  708. 

Life  Insurance— Suicide-^Presumption: 

If  the  evidence  in  an  action  on  a  policy  of  accident  in- 
surance is  consistent  with  the  theory  of  accidental  death, 
the  presumption  which  the  law  raises  from  the  ordinary 
motives  and  principles  of  human  conduct  requires  a  finding 
against  suicide. 

Action  on  Policy — Cause  of  Death — Burden  of  Proof: 

When  by  the  tenns  of  a  iK)licy  of  accident  insurance  there 
can  be  no  recovery  in  case  of  death  unless  death  was  caused 
by  accidental  means,  the  burden  of  proving  that  it  was  so 
caused  rests  on  the  plaintiff. 

Same— Accidental  Death — Evidence: 

Evidence  considered  and  held  to  be  of  such  a  nature  that 
reasonabie  minds  might  properly  reach  different  conclusions 
as  to  the  inferences  fairly  deducible  therefrom  and  that  the 
trial  court  did  not  err  in  permitting  a  verdict  of  accidental 
death  to  stand. 

Same— Same^Defense  of  Suicide: 

It  was  within  the  discretion  of  the  trial  court  to  receive 
testimony  that  the  insured  had  expressed  the  belief  that  it 
was  wrong  to  commit  suicide  without  specifically  limiting 
the  proof  to  declarations  made  Immediately  preceding  the 
date  of  his  death. 

[Judgment  for  plaintiff  below.     Here  afllrmed   agalzuit  so- 
clety.] 

Farrar  v.  Locomotive  Engineers'  Mutual  Life  &  Ace. 
Ins.  Assn.  (Minn.  S.  C.) : 

178  Northwestern  Reporter  (September  12,  1919)  705. 

Action  on  Policy — Release — "Know",  "Understand^,  "Appre- 
ciate", "Effect": 
In  an  action  on  an  accident  policy  defended  on  the  ground 

that  the  insured  had  executed  a  release,  submission  of  the 
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Issue  of  whether  insured  was  "possessed  of  sufficient  men- 
tal capacity  to  know,  understand  and  appreciate  the  nature 
and  effect  and  result  of  his  act."  iHeld,  Not  prejudicial, 
the  words  "know,"  "understand"  and  "appreciate"  having 
been  used  with  the  same  meaning  and  the  word  "effect"  as 
"result,"  the  question  being  merely  whether  the  insured 
had  mental  capacity  to  understand  the  nature  and  effect 
of  his  execution  of  the  release. 

Same— Cause  of  Disability — Question  for  Jury: 

In  an  action  on  a  policy  of  accident  insurance,  whether 
the  injuries  resulted  directly  and  Independently  of  all  other 
causes,  through  accidental  means,  or  whether  disease  or  use 
of  alcoholic  liquors  caused  or  contributed  thereto,  was  for 
the  Jury, 

Same — Release^ — Mental    Competency — Question   for   Jury: 

Whether  the  insured,  when  he  executed  his  release  to  the 
insurance  company,  was  mentally  competent  to  comprehend 
the  nature  of  his  act  was  for  the  Jury. 

Same— Cause  of  Disability  and   Death — Sufficiency  of   Evi- 
dence: 

The  evidence  held  sufficient  to  warrant  a  finding  that  the 
insured's  injuries  resulted  through  accidental  means  and 
that  such  injuries  totally  disabled  the  insured,  causing  per- 
manent paralysis,  and  finally  his  death. 

Same^ — Practice— Special  Issues: 

In  an  action  on  an  accident  insurance  policy  to  recover 
both  weekly  indemnity  for  disability  and  initial  principal 
sum  for  insured's  death,  the  submission  for  a  "Yes"  or  "No" 
answer  of  a  special  issue  whether  the  claimed  injuries  to 
insured  had  "continuously  and  wholly  disabled"  insured  and 
"resulted  in  his  death."  Held,  erroneous,  as  combining  dis- 
tinct issues,  which  might  be  answered  differently. 

Same— Same— Submission  of  Issue: 

Where  the  defense  was  that  either  one  of  two  diseases  or 
the  use  of  intoxicating  liquor  caused  or  contributed  to  the 
death  Of  the  msured,  the  submission  in  one  issue  of  whether 
plaintiffs  had  proved  that  neither  the  use  of  liquor  nor  either 
disease  caused,  or  contributed  to  cause,  the  injury  which 
resulted  in  the  insured's  death.  Held,  erroneous,  involving 
several  issues  of  fact  which  the  insurer  was  entitled  to  have 
separately  submitted. 

Same— Death  from  Disease — Proximate  Cause: 

Where  the  policy  insured  against  bodily  injuries  inflicted 
"directly  and  independently  of  all  other  causes"  through  ex- 
ternal means,  if  the  disease  with  which  the  insured  was 
suffering  caused  apoplexy,  the  insurance  company  was  not 
liable,  but  was  liable  if  the  injury  from  the  fall  was  the 
sole  cause  of  the  apoplexy. 

Same— Appeal  and  Error: 

Where  the  court  fails,  on  its  own  motion,  to  confine  coun- 
sel strictly  to  the  evidence,  under  court  rules  39  and  41 
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(142  S.  W.  ♦  ♦)  the  opposing  couns^el  has  the  privilege  of 
presentingi  his  point  of  objection,  but  is  not  required  to  do 
80  to  subsequently  ayail  himself  thereof. 

Same  —  Argument  —  Conduct   of   Counsel  —  Prejudicial    Re- 
marks: 

In  an  action  by  a  surviying  widow  of  the  insured  on  an 
accident  policy,  ner  counsel,  in  referring  to  the  widow  as 
a  "poor,  old  woman  without  friends  and  without  money," 
and  in  criticising  counsel  for  insurance  company  for  objec- 
tion to  such  remarks,  it  was  Seld,  That  such  remarks  by 
counsel  are  improper  and  prejudicial. 

[Judgment  for   plaintiff  below.     Here  reversed   in  favor   of 
company.] 

Western  Indemnity  Co.  v.  MacKechnie  (Tex.  C.  <3.  A.) : 

214  Southwestern  Reporter  (September  17,  1919)  466. 

Accident  Insurance^ — Notice — ^Time — Question  for  Jury: 

A  provision  in  a  policy  of  indemnity  insurance,  to  the  ef- 
fect that  written  notice  should  be  given  the  company  within 
30  days  from  the  date  of  sustaining  the  injury,  is  of  the  es- 
sence of  the  contract,  and  like  other  contracts  should  be  con- 
strued so  as  to  give  effect  to  the  intention  and  express 
language  of  the  parties.  This  rule  of  law  is  subject  to  the 
qualification  that  if  at  the  time  of  the  accident,  and  within  the 
period  stipulated  for  the  giving  of  notice,  no  reasonable 
ground  existed  warranting  a  belief  that  the  injury  was  any- 
thing but  trivial  in  its  character,  not  Justifying  a  claim  for 
damages,  and  it  subsequently  develops  that  as  a  result  of 
such  accident  serious  consequences  have  ensued,  and  that 
immediately  upon  being  advised  of  this  fact  the  insured  gives 
written  notice  to  the  insurer,  the  question  whether  the  notice 
was  given  within  time  is  not  a  matter  of  law,  but  is  a  ques- 
tion for  the  determination  of  a  Jury. 

[Judgment  in  accordance  with  opinion.] 
Employers*  Liability  Assurance  Corporation  v.  Hoehm 
(Ohio  S.  C.) : 

124  Northeastern  Reporter  (September  23,  1919)  223. 

Accident  Insurance — Notice  of  injury: 

Where  an  accident  insurance  policy  in  its  notice  of  injury 
provision  required  notice  of  injury  to  the  insurer  within  ten 
days,  the  failure  to  specifically  include  an  exception  where 
such  notice  "may  be  shown  not  to  have  been  reasonably 
possible"  was  of  no  importance ;  such  an  exception  is  implied. 
[Judgment  In  accordance  with  opinion,] 
American  Casualty  Company  v.  Roehm  (Ohio  S.  C.) : 

124  Northeastern  Reporter  (September  23,  1919)  225. 

Annotation — Expiration   of  Policy   of   Insurance  on   Sunday 

or  Holiday: 

Under  the  above  head  appears  an  annotation  to  the  case 
of  Upton  v.  Travelers*  Insurance  Company,  reported  in  178 
Pacific  851;  2  A.  L.  R.  1601. 
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Annotation — Additional   Payment  of   Premium   by   Insureds 
Agent,  or  Charge  of  Premium  to  Him:  • 

Under  the  above  heading  appears  an  annotation  to  the 
case  of  Amos  v.  United  States  Casualty  Company,  heretofore 
reported  in  31  Insurance  Digest  285;  2  A.  L.  R.  1664. 

Annotation — Provision  Exempting  from  or  Limiting  Liability 
Where  Death  or  Injury  Results  from  Poison: 
Under  the  above  heading  appears  an  annotation  to  the  case 

of  Riley  v.  Interstate  Business  Men's  Ace.  Assn.,  reported  In 

169  N.  W.  448;  2  A.  L.  R.  61. 

Annotation — Provision  Exempting  from  or  Limiting  Liability 
for  Death  or  Injury  Resulting  from  Poison  as  Preventing 
Recovery  Where  Poisoning  Follows  Accidental  Injury: 
Under  the  above  heading  appears  an  annotation  to  the 
case  of  Riley  v.  Interstate  Business  Men's  Ace.  Assn.,  re- 
ported in  169  Northwestern  448;  2  A.  L.  R.  64. 

Annotation^ — Arterio  Sclerosis  as  Affecting  Right  to  Recover 

Under  Accident  Policy: 

Under  the  above  heading  appears  an  annotation  to  the 
case  of  Lickleider  v.  Iowa  State  Traveling  Men's  Assn.,  here- 
tofore reported  in  31  Insurance  Digiest  305;  8  A.  L.  R.  1804. 
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Marine  Policy — Liability  of  Insurer  for  Forwarding  Charges: 
A  contract  of  credit  obligated  shipper  to  pay  special  for- 
warding charges  on  the  happening  of  any  contingency  mak- 
ing It  necessary  to  complete  the  voyage  In  any  yessel  other 
than  that  upon  which  the  goods  were  shipped.  Owing  to 
stranding  of  such  vessel  It  became  necessary  to  transfer  the 
cargo  to  another  vessel  which  completed  the  voyage.  Held, 
That  the  Insurer  of  the  cargo  under  a  policy  covering  the 
peril  of  stranding  was  liable  for  the  expense  of  reshlpplng 
although  the  policy  contained  a  warranty  against  particular 
average. 

Same— Same — Particular  Charge: 

The  reshlpment  charge  In  such  case  Is  recoverable  under 
the  laws  and  customs  of  EIngland  which  by  the  terms  of  the 
policy  were  to  control,  as  a  "particular  charge"  as  distin- 
guished from  a  particular  average. 

Same— Same— Contract  Considered: 

The  clause  "freight  warranted  free  from  any  claim  conse- 
quent upon  loss  of  time  whether  arising  from  a  peril  of  the 
sea  or  otherwise"  would  not  prevent  recovery  of  forwarding 
charges  on  stranding  of  the  vessel,  the  Insurer  otherwise 
being  liable. 

[Judgment  for  plaintifC  below.    Here  affirmed  against  insur- 
ance company.] 

Firemen's  Fund  Ins.  Co.  v.  Trojan  Powder  Co.  (U.  S.  C. 
C.  A.,  9th  Clr.) : 

263  Federal  Reporter  (December  19,  1918)  306. 

Carriers — ^Agreements  as  to  Insurance-^Effect  of  Payment 

by  Insurance  Company: 

The  provision  of  a  bill  of  lading  to  the  effect  that  the  car- 
rier shall  have  the  benefit  of  any  Insurance  that  may  have 
been  effected  upon  or  on  account  of  the  goods  shipped  Is 
valid,  and  if  the  shipper  under  a  bill  of  lading  containing 
such  provision  effects  insurance  and  is  paid  the  full  amount 
of  his  loss  neither  he  nor  the  Insurer  can  recover  against  the 
carrier. 

Advancement  of  Funds  by  insurer  as  Loan  Pending  Settle- 
ment  of  Charterers — Validity  of  Agreement: 
The  policies  under  which  the  shipper  was  insured  con- 
tained the  following  provision:  "Warranted  by  the  assured 
free  from  any  liability  for  merchandise  in  the  possession  of 
any  carrier  •  ♦  ♦  and  for  merchandise  shipped  under 
bill  of  lading  containing  stipulation  that  the  carrier  may 

(317) 
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have  the  benefit  of  any  insurance  thereon."  In  order  that 
the  shipper  should  not  be  deprived  of  the  use  of  money 
which  it  was  entitled  to  receive  promptly  after  the  loss 
either  from  the  carrier  or  from  the  insurers,  and  that  the 
insurer  should  not  lose  the  right  of  subrogation,  agreements 
were  made  whereby  the  insurance  companies  advanced  as  a 
loan  to  the  shipper  the  amount  of  the  loss.  Held,  That  such 
an  agreement  advancing  the  money  for  such  purposes  was 
valid  and  will  be  given  effect 

[Judgment   for    carrier   and    privies   below    (235    Fed.    338). 

Here  affirmed.] 
Luckenbach  et  al.  v.  W.  J.  McCahan  Sugar  Refining  Co. 
et  al.  (U.  S.  S.  C.) : 

89  Supreme  Court  Reporter   (January  1,  1919)   53. 

Policy — Notice  of  Abandonment — Evidence  Considered: 
The  assured  wired  the  underwriters  as  follows: 
"Wolverton  (the  vessel  on  which  the  cargo  was  shipped) 
requisitioned.  Impossible  reload  barley.  Consider  case 
covered  by  war  risk.  Agreeable  release  underwriters  from 
all  risks  if  underwriters  will  pay  difference  between  pres- 
ent value  in  Novorrossisk  (from  whence  the  cargo  is  being 
shipped)  and  insured  value."  Held,  That  the  notice  was 
not  a  good  notice  of  abandonment  but  rather  an  offer  of  a 
compromise. 

[Judgment   against   assured    below.      Here    affirmed   agpainat 
assured.] 

Russian   Bank   of   Foreign   Trade   v.   Excess   Insurance 
Co.,  Ltd.  (Eng.  C.  A.) : 

[1919]  1  K.  B.    The  Law  Reports  (January  1)  39. 

Prize  Court — Claimi  for  Benefit  of  Enemy  Underwriters: 

Goods  seized  as  prize  in  a  British  ship  were,  at  the  date 
of  seizure,  the  property  of  a  neutral  firm.  The  goods  were 
insured  against  war  risks,  nearly  the  whole  of  the  insured 
amount  being  underwritten  by  Germans  at  Hamburg.  After 
seizure,  the  German  underwriters  paid  a  total  loss,  and  it 
was  thereupon  agreed  that  they  should  become  owners  of 
the  goods.  The  neutral  firm  subsequently  claimed  in  the 
prize  proceedings,  the  claim  being  really  on  behalf  of  the 
German  underwriters.  The  Prize  Court  dismissed  the 
claim,  and  condemned  the  goods.  Held,  That  the  claim 
was  properly  dismissed;  but,  without  deciding  that  the  con- 
demnation was  wrong  and  the  Crown  consenting,  that  the 
condemnation'  should  be  set  aside,  the  proceeds  of  the 
goods  remaining  in  the  Prize  Court  until  further  order. 
[Claim  dismissed  below.  Here  affirmed.] 
The  Palm  Branch   (Privy  Council): 

[1919]  A.  C.    The  Law  Reports  (February  6)  272. 

Policy — "Hostilities*' — Damage  Caused  by  Infernal  Machine: 

A  policy  of  re-insurance  upon  goods  per  named  steamship 

from  Bahia  to  New  York  contained  the  usual  f.  c.  and  s. 

clause,  the  material  words  of  which  were  "Warranted  free 
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from  all  consequences  of  hostilities  or  warlike  operations 
whether  before  or  after  the  declaration  of  war."  Seld,  That 
the  word  "hostilities,"  as  used  in  the  clause,  meant  hostile 
acts,  by  persons  acting  as  the  agents  of  Sovereign  Powers, 
or  of  such  organized  and  considerable  forces  as  were  en- 
titled to  the  name  of  rebels,  as  contrasted  with  mobs  or 
rioters,  and  did  not  cover  the  act  of  a  mere  private  indi- 
vidual acting  entirely  on  his  own  initiative,  however  hostile 
his  action  might  be.  Held,  further.  That  the  word  "agent" 
in  this  connection  was  not  limited  to  the  strictness  with 
which  the  words  agent  and  principal  are  used  in  business 
transactions.  A  person  is  acting  as  the  agent  of  his 
Government  within  the  meaning  of  the  clause  when,  know- 
ing that  the  settled  and  concerted  policy  of  that  Govern- 
ment is  to  avail  itself  of  the  efforts  of  all  its  subjects, 
whether  naval,  military,  or  civilian,  to  destroy  enemy  life 
and  property  as  occasion  offers,  he  uses  such  opportunity  as 
presents  itself  in  furtherance  of  that  policy.       ^ 

[Judgrment  for  company.] 

Atlantic  Mutual  Insurance  Co.  v.  King  (K.  B.  Div.) : 
[1919]  *1  K.  B.      The  Law  Reports  (March  6)  307. 

Policy — Scope  of  Risk — Contract  Construed: 

The  policy  undertook  to  insure  against  the  "perils  of  the 
seas,  fires,  ♦  *  *  and  all  other  like  perils,  losses  and  mis- 
fortunes." A  typewritten  rider  was  attached  providing, 
"This  policy  attaches  from  the  time  the  goods,  if  at  the 
risk  of  the  assured,  leave  the  store,  warehouse  or  factory 
at  initial  point  of  shipment."  The  plaintiff  undertakes  to 
recover  for  loss  on  land  while  the  goods  were  in  the  course 
of  transportation  from  a  warehouse  to  the  vessel  upon  which 
they  were  to  be  carried.  Part  of  the  goods  was  left  on  a 
pier  for  the  night  and  the  damage  was  done  by  rain  and 
snow.  Held,  That  the  printed  and  typewritten  parts  of  the 
contract  were  not  inconsistent  but  qualified  each  other; 
that  the  loss  shown  was  not  within  the  coverage  Intended 
by  the  policy. 

[Judgment  for  insurance  company.] 

Brazilian  Export  &  Import  Co.,  Inc.,  v.  Firemen's  Fund 
Insurance  Co.  (Municipal  Court  of  City  of  N.  Y.) : 
174  New  York  Supplement  (March  3,  1919)  265. 

Shipping — Agreement  to  insure — Question  for  Jury: 

Plaintiffs  claim  to  have  hired  a  boat  from  defendant, 
alleging  defendant  agreed  to  insure  it  for  plaintiffs'  benefit: 
that  the  boat  was  injured  while  in  plaintiffs*  possession  and 
that  plaintiffs  were  obliged  to  pay  for  the  same  because  no 
insurance  was  obtained.  One  of  the  plaintiffs  testified  that 
the  defendant  had  agreed  to  insure  the  boat.  On  behalf 
of  the  defendant  there  was  testimony  to  the  effect  that  this 
matter  was  to  be  held  in  abeyance  until  a  more  detailed 
charter  party  was  agreed  upon  and  signed  later.  Held,  That 
under  this  evidence,  whether  there  was  an  agreement  to 
insure,  was  for  the  jury. 
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Same— Same — Admiralty  Jurisdiction: 

An  agreement  to  procure  insurance  or  to  cause  to  be 
insured,  standing  alone,  is  not  a  maritime  contract  or 
within  the  Jurisdiction  of  the  court  of  admiralty.  The  agree- 
ment with  reference  to  insurance,  however,  being  part  of 
the  contract  of  hire,  which  was  itself  a  marine  contract, 
was  properly  cognizable  by  the  admiralty  court,  at  least  to 
the  extent  that  it  would  constitute  a  defense  to  an  action 
on  the  contract. 

Same — Same — Conditions   Precedent: 

The  alleged  covenant  to  insure  evidently  was  Intended 
to  proceed  or  at  least  become  concurrent  with  the  plaintiffs' 
liability  to  care  for  the  liability  under  the  contract  of  hire, 
and  was  intended  to  protect  plaintiffs  in  the  assumption 
of  such  liability;  its  performance  was  therefore  a  condi- 
tion precedent  to  plaintiffs*  obligation. 
[Judgm^at  for  defendant] 

Merritt  &  Chapman  Derrick  &  Wrecking  Co.  v.  Terry 
&  Tench  Co.,  Inc.  (N.  Y.,  Tr.  Tr.,  N.  Y.  Co.) : 

174  New  York  Supplement  (March  10.  1919)  881. 

Policy — Scope  of  Risk — Contract  Considered: 

A  marginal  endorsement  on  the  policy,  that  the  vessel  was 
not  to  be  covered  if  employed  beyond  the  waters  of  south- 
eastern Alaska  will  prevail,  in  the  absence  of  facts  which 
would  estop  the  company  from  reliance  thereon. 

Same— Knowledge  of  Broker — Effect: 

The  aplication  was  presented  by  W.  &  Co.  to  the  agents 
of  the  insurer.  Held,  That  if  W.  &  Co.  operated  as  a  broker 
it  was,  because  of  such  relation,  the  agent  of  the  owners 
of  the  boat  and  its  knowledge  as  to  customary  trading 
limits  would  not  be  imputed  to  the  insurance  company. 

Same--Same— Same: 

The  undisputed  facts  showing  that  W.  &  Co.  under  the 
provisions  of  the  laws  of  Washington,  defining  agents  and 
brokers,  was  acting  as  a  broker  its  knowledge  of  the  facts 
would  not  be  imputed  to  the  insurance  company. 

Same — Scope  of   Risk — Knowledge  of  Agents: 

W.  &  Co.,  representing  owners  as  broker,  made  a  written 
application  expressly  specifying  that  the  boat  was  not  to 
be  employed  in  the  waters  of  southwestern  Alaska,  where  it 
was  destroyed.  The  surveyor's  report  gave  the  employ- 
ment of  the  boat  as  both,  the  waters  of  southeastern  and 
southwestern  Alaska.  The  question  arises:  Was  it  the  duty 
of  the  agents  to  disregard  the  express  statement  in  the 
application  made  by  W.  &  Co.,  the  broker,  and  make  inquiry 
as  to  whether  the  insurance  desired  was  to  be  co-extensive 
with  the  surveyor's  report?  The  rate  of  insurance  for  the 
two  waters  was  different,  that  for  southwestern  Alaska  be- 
ing higher.  Held,  That  the  agents  were  not  chargeable 
with   knowledge   that  the   owners   of   the   boat   were   con- 
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templating  the  voyage  to  southwestern  Alaska.  They  had 
thQ  right  to  assume  that  the  application  stated  the  kind 
of  policy  that  was  desired. 

[Judgment  for  plaintiffs  below.     Here  reversed  in  favor  of 
insurance  company.] 

Reynolds  et  al.  v.  Pacific  Marine  Insurance  Co.  (Wash. 
S.  C): 

178  Pacific  Reporter  (March  81.  1919)   811. 

Pollcy^Measure  of  Recovery — Contribution: 
.  A  steamship  was  insured  for  £89,000.  and  waa  valued  at 
that  sum.  By  another  policy  a  sum  of  £1,855  was  insured 
upon  increased  value  of  hull,  machinery,  etc.  The  policy 
was  designated  as  being  "Against  risk  of  total,  constructive 
or  compromised  total  loss  as  settled  on  hull  and  machinery 
policies,  but  included  liability  for  general  average,  salvage 
charges,  sue  and  labor  expenses  under  the  running  down 
clause,  in  excess  of  the  declared  value  in  the  hull  and  ma- 
chinery policies."  During  the  time  covered  by  the  policies 
salvage  services  were  rendered  to  the  steamer,  there  was  a 
general  average  expenditure,  and  by  reason  of  the  value  of 
the  steamer  adopted  in  the  salvage  action  and  the  contribu- 
tory value  in  respect  of  the  general  average  expenditure 
being  each  in  excess  of  £39,000,  the  proportions  of  the  sal- 
vage award  and  of  the  ship's  contribution  to  the  general 
average  expenditure  borne  by  the  ordinary  policies  were  re- 
spectively less  than  the  salvage  award  and  the  ship's  con- 
tribution to  the  general  average  expenditure;  and,  there- 
fore, an  excess  liability  in  both  cases  attached  to  the  ship's 
owner.  Held,  That  the  policy  was  not  one  of  the  unusual 
policies  against  a  liability,  and  the  basis  upon  which  the 
assurers  under  the  policy  for  £1,855  were  liable  to  contrib- 
ute to  the  excess  amount  of  salvage  and  general  average 
respectively  was  the  payment  by  them  of  the  proportionate 
parts  thereof  in  proportions  that  the  £1,855  bore  to  the 
total  excess  valuation  and  total  excess  contributory  value  of 
the  steamship  respectively. 

[Judgment  for  plaintiffs  below.     Here  aifirmed  against  com- 
pany.] 

Holman  &  Sons,  Ltd.,  for  Owner  of  the  S.  S.  Nefeli,  v. 
Merchants'  Marine  Insurance  Company,  Ltd.  (K.  B. 
Div.) : 

[1919]  1  K.  B.    The  Law  .Reports  (April  2)   888. 

Action  against  Carrier  for  Damages — Ownership  of  Property 

— I^easure  of  Recovery: 

In  an  action  by  a  shipper  against  an  ocean  carrier  for 
damages  for  loss  of  certain  lumber,  where  the  plaintiff  had 
not  been  able  to  recover  insurance  because  the  shipment 
was  "on  deck"  and  not  "under  deck,"  it  having  been  al- 
leged that  the  shipper  did  not  give  the  customary  notice 
of  the  fact  that  the  shipment  was  "on  deck,"  the  presump- 
tion would  arise  that  the  consignee  became  the  owner  of  the 
property,  and  there  being  no  evidence  to  indicate  an  insur- 
able interest  retained  in  the  plaintiff,  he  could  not  recover  in 
cases  of  nominal  damages. 
21 
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Same— Lost  of  Insurance— Evidence: 

In  such  an  action  the  Insurance  policy  should  have  been 
introduced  in  the  evidence  to  establish  the  averment  "that 
such  insurance  would  have  covered  the  loss  occasioned  by 
the  Jettison."  The  offer  of  a  mere  certificate  that  the  proper- 
ty was  insured  under  a  certain  policy,  where  the  terms  of  the 
insurance  contract  were  not  shown,  was  insuflacient. 

Same— Same — Measure  of  Recovery: 

Th©  amount  of  recovery  in  such  a  case  should  not  exceed 
what  would  be  legally  collectible  under  the  policy  insur- 
ance, with  interest  on  that  amount. 

[Judgrment   for   plaintiff   below.      Here   reversed    in   favor   of 
defendant.] 

Munson  S.  S.  Line  v.  Horace  Turner  &  Company  (Ala. 
S.  C.) : 

81   Southern  Reporter    (April  12,   1919)     76. 

Shipping — Recovery     of     Prepaid     Freight — Contract     Con- 
strued: 

A  stipulation  in  a  contract  of  charter  party  "Vessel  to 
pay  cost  of  war  and  marine  insurance  on  prepaid  freight, 
not  exceeding  5  percent"  did  not  make  the  contract  one  pre- 
venting recovery  of  freight  for  loss  of  goods  at  sea,  where 
the  contract  was  otherwise  silent  on  such  subject. 

[Judgment  for   plaintiff  below.      Here   reversed   in   favor   of 
defendant] 

Norton-Crossing  Company  v.  Martin  (Ala.  S.  C.) : 

81  Southern  Reporter  (April  12,  1919)    71. 

Suit  to   Cover   Death    Benefit — Alien    Enemy — Statute   Con- 
strued: 

This  action  is  to  recover  on  a  benefit  certificate.  Defense 
was  made  of  payment  of  the  benefit  to  the  Alien  Enemy 
Custodian  upon  his  demand.  Held,  That  this  defense  was 
not  demurrable  as  under  the  "Trading  with  the  Enemy 
Act."  Any  person  claiming  the*  fund  could  bring  suit  in 
the  District  Court  against  the  custodian  to  establish  his 
rights. 

[Demurrer  to  defense  overruled.] 

Biesantz  v.  Supreme  Council  of  Royal  Arcanum  (N.  Y., 
Sp.  Tr.,  Kings  Co.) : 

175  New  York  Supplement  (April  14,  1919)  46. 

Policy — Deviation — Abandonment: 

An  intended  deviation,  to  be  accomplished  thereafter, 
would  not  void  the  insurance.  An  abandonment  of  the  voy- 
age insured  would,  however,  void  the  policy,  since  it  was 
not  permitted  by  the  policy,  and  this  would  be  true  though 
the  loss  occurred  while  the  vessel  was  still  on  the  common 
course  and  before  it  had  reached  the  point  of  divergence. 

Same — Abandonment — Evidence  Considered : 

Where  the  undisputed  evidence  showed  that  the  incidental 
voyages  were  all  connected  with  the  insured  voyage,  such 
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incidental  voyages  could  not  be  considered  as  an  abandon- 
ment of  the  voyage  insured  so  as  to  void  the  policy. 

[Judgnnent   for   plaintiff   below.      Here   affirmed   against  de- 
fendant] 

North  British  &  Merc.  Ins.  Company  v.  H.  Baars  &  Com- 
pany (U.  S.  C.  C.  A..  5th  Clr.) : 

255  Federal  Reporter  (April  17.  1919)  625. 

Policy— "Peril  of  the  Sea": 

The  term  "peril  of  the  sea"  embraces  any  injury  oc- 
casioned by  a  peril  of  the  sea  which  has  for  its  approximate 
cause  the  fortuitous  action  of  the  sea,  operatirig  either  sing- 
ly or  in  conjunction  with  other  elements  or  causes,  or  is 
peculiar  to  transportation  by  vessels  supported  by  the  sea 
or  its  boiiyancy. 

Same — Same— Natural  Deterioration: 

Loss  or  damage  occasioned  by  natural  deterioration  or 
decay  or  by  ordinary  wear  and  tear  of  the  vessel,  are  not 
within  the  term  "peril  of  the  sea." 

Same— Sea-Worthiness — Implied  Warranty: 

There  is  an  implied  warranty  of  sea-worthiness — that  is, 
that  the  vessel  is  so  constructed,  manned,  supplied  and 
equipped,  and  in  such  condition  of  repair  as  to  be  able  rea- 
sonably to  perform  the  service  in  which  she  Is  engaged.  Any 
loss  caused  by  unseaworthiness  of  the  vessel  at  the  time  of 
leaving  port  is  not  a  loss  by  "peril  of  the  sea." 

Same— "Peril  of  the  Sea": 

Where  loss  or  damage  is  from  causes  independent  of  the 
sea  or  its  action,  or  is  not  peculiar  to  navigation,  it  is  not 
by  a  peril  of  the  sea — in  other  words,  the  peril  must  be 
".one  of  the  sea"  and  not  merely  one  occurring  "on  the  sea." 

Same — Same— Contributing  Causes: 

The  cooperation  of  other  causes  will  not  prevent  the  loss 
or  damage  fi'om  being  one  by  perils  of  the  sea,  and  this  is 
true  even  where  the  contributing  causes  are  acts  or  omis- 
sions of  the  owner  or  his  agent  amounting  to  negligence, 
but  not  amounting  to  fraud  or  design. 

Same — Same— Same : 

When  the  loss  may  be  fairly  attributable  to  a  peril  of  the 
sea,  as  one  of  its  attributing  causes,  negligence  of  the  owner 
or  his  agent  is  not  a  proper  subject  of  inquiry. 

Same— Same— -Evidence  Considered: 

The  sinking  of  a  vessel  because  of  neglect  of  a  watchman 
to  close  a  sea  cock  which  had  been  opened  for  the  purpose 
of  taking  in  water  for  use  in  the  boilers  was  a  "peril  of  the 
sea"  for  which  recovery  could  be  had. 

[Judgrment  for  plaintiff  below  reversed  on  appeal  (157  S.  W. 
291).     Here  reversed  against  Insurance  company.] 

Chas.   Clarke   &   Company   v.   Mannheim   &    Company 
(Tex.  Comm.  of  Appeals) : 

210  Southwestern  Reporter  (April  80,  1919)  628. 
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Policy — War  Risk — Evidence  Considered: 

By  a  time  policy  a  steamship  was  Insured  against  war 
risk.  The  material  clause  In  the  policy  Insured  the  vessel 
against  "All  consequences  of  hostilities  or  war-like  opera- 
tions by  or  against,  the  King's  enemies."  By  another  time 
policy  the  steamship  was  insured  against  the  usual  marine 
perils,  including  perils  of  the  seas.  The  policy  contained  a 
f.  c.  and  s.  clause,  the  material  words  of  which  were  "War- 
ranted free  from  ♦  ♦  ♦  ♦  ♦  all  consequences  of  hostili- 
ties, or  war-like  operations  ♦  ♦  ♦"  During  the  time  cov- 
ered by  the  policies  the  steamship,  one  of  four  merchant 
steamships,  carrying  cargoes  of  cotton,  while  proceeding  un- 
der convoy,  ran  upon  some  rocks  and,  after  lying  there 
some  hours,  was  torpedoed.  Her  position  was  hopeless 
from  the  first,  and  even  if  she  had  not  been  torpedoed  she 
would  still  have  been  a  total  wreck.  The  vessels  are  zig- 
zagging, the  night  was  dark,  they  were  upon  an  unaccus- 
tomed course,  and  the  currents  were  variable  and  with  un- 
known direction  and  force.  The  master  was  under  the  oi^ 
ders  of  a  King's  officer  and  was  not  responsible  for  the 
course  taken.  His  business  was  to  keep  his  position  rela- 
tive to  the  other  three  ships.  There  was  no  negligence 
proved,  either  on  the  part  of  the  master  or  the  King's  offi- 
cer. Held,  That  the  loss  fell  upon  the  war  risks  policy.  To 
sail  with  convoy  was  a  war-like  operation.  The  assembling 
of  the  ships  to  be  convoyed,  a  man-of-war  to  convoy  them, 
the  voyage  of  the  whole  flotilla,  the  route  chosen,  and  the 
precautionary  measures  taken  on  the  voyage  must  be  taken 
together  as  all  part  of  a  war-like  operation.  The  stranding, 
although  prima  facie  a  marine  peril,  happened  in  the  course 
of  this  war-like  operation,  and  was  directly  due  to  it.  The 
loss  was  therefore  the  consequence  of  a  war-like  operation. 
Bemhle,  If  the  stranding  had  been  due  to  the  negligence  of 
the  master,  the  loss  would  not  have  been  caused  by  a  war- 
like operation,  but  had  there  been  negligence  on  the  part 
of  the  King's  officer  the  operation  would  still  have  been  a 
war-like  operation,  though  badly  performed. 

[Judfirment  for  plaintiffs  afirainst  the  War  Risk  Assn.  and  in 
favor  of  the  Marine  Risks  Underwriters.] 

British  India  Steam  Navigation  Co.  v.  Green  and  Others 
and  Liverpool  and  London  War  Risks  Ins.  Assn.,  Ltd. 
(K.  B.  Div.) : 

[1919]   1  K.  B.  The  Law  Reports   (June  4)    632. 

Principal  and  Agent — Appointment — Sufficiency  of  Evidence: 
Where  B.,  G.  and  A.,  upon  inquiry',  simply  quoted  rates  to 
D.  and  W.,  and  concluded  the  letter  by  saying  that  they 
hoped  to  receive  the  order  of  D.  and  W.  for  the  insurance, 
they  did  not  thereby  appoint  D.  and  W.  as  their  agents  to 
negotiate  the  insurance. 

Same— Same— Same : 

B.,  G.  and  A.  wrote  to  D.  and  W.  as  follows:  "If  you  will 
advise  us  the  name  of  the  shipper,  etc.  ♦  ♦  ♦  ♦,  we  will 
protect  the  shipment  for  you  and  render  one  of  our  policies 
covering  on  the  same."    Held,  That  there  was  no  authority 
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to  D.  and  W.  in  their  name  to  do  anything  to  protect  the 
proposed  shipment  by  insurance.  The  letter  was  not  sub- 
ject to  the  construction  that  D.  and  W.  were  authorized  to 
make  the  contract,  and  that  upon  receipt  of  the  data  B., 
G.  and  A.  would  issue  a  policy  that  would  relate  back  to 
the  time  that  D.  and  W.  had  purported  to  make  the  contract, 

Same^Same-— Same : 

In  one  of  its  letters  B.,  G.  and  A.  wrote:  "We  have  an- 
other agent  up  sound."  Held,  That  this  of  itself  did  not 
prove  the  existence  of  nor  create  an  agency.  The  use  of 
the  word  "another"  was  in  harmony  with  the  whole  letter 
to  the  effect  that  the  writer  proposed  to  give  D.  and  W. 
authority  to  do  the  given  thing  in  a  special  manner. 

Same— Authority  of  Agent — Duty  of  Third  Parties: 

Third  parties,  dealing  with  an  agent,  must  at  their  own 
risk  ascertain  both  the  fact  and  the  extent  of  the  agent's 
authority,  and  the  burden  is  on  them  to  show  that  the  acts 
of  the  agent  were  within  the  scope  of  his  authority.  Such 
being  the  rule,  rights  of  the  claimant  are  to  be  considered 
as  if  he  had  read  each  of  the  communications  between  B., 
G.  and  A.  and  D.  and  W.  at  the  time  and  as  they  took  place. 

Same-— Same — Ratification : 

After  learning  of  the  loss  of  the  cargo,  B.,  G.  and  A.  tele- 
graphed D.  and  W.  that  it  could  not  protect  the  cargo  ex- 
cept subject  to  loss  already  sustained.  Held,  That  this  ad- 
vice was  cautionary  and  must  be  taken  as  intended  to  ad- 
vise D.  and  W.  that  if  they  proposed  to  act  under  the 
authority  given  they  must  consider  those  instructions  modi- 
fled  so  as  to  apply  to  the  cargo  as  it  was  at  the  time,  subject 
to  any  loss  that  had  already  occurred;  there  was  nothing 
in  such  advice  which  amounted  to  a  ratification  of  the  rep- 
resentations of  D.  and  W.  that  the  cargo  was  protected;  in 
fact,  ratification  relates  to  an  unauthorized  act  of  an  agent 
while  in  this  case  there  is  a  failure  of  the  proof  of  the 
agency. 

[Judgment  for  plaintiff  below.     Here  reversed  in  favor  of  de« 
fendant] 

Lauridsen  v.  Bowden,  Gazzam  &.  Arnold  (Wash.  S.  C): 

181  Pacific  Reporter  (July  28,  1919)   885. 

Floating  Policy — Subject  Matter — Interest  of  Assignees- 
Construction  by  Shippers — Marine  Insurance  Act: 
The  plaintiffs,  who  were  agents  for  the  sale  in  England 
of  goods  of  certain  firms  in  the  East,  effected  a  floating  pol- 
icy at  Lloyd's,  the  interest  intended  by  the  plaintiffs  to  be 
covered  being  their  interest  as  assignees  of  the  goods  in 
respect  of  selling  commissions  and  advances  made  by  them 
against  the  goods  shipped.  The  subject  matter  insured  was 
described  as  "produce  and  or  merchandise,"  and  the  insure 
ance  was  against  war  risks  only.  The  plaintiffs  made  dec- 
larations under  the  floating  policy  of  all  consignments  of 
goods  within  the  term  of  the  policy,  except  such  consign- 
ments as  they  were  instructed  by  their  shippers  to  insure 
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against  war  risks  under  the  Government  scheme  of  war 
risks  insurance  and  not  under  the  floating  policy.  Certain 
goods  were  lost  by  war  perils  in  regard  to  which  the  plain- 
tiffs made  a  declaration  under  the  policy.  Seld,  That  as 
the  subject  matter  insured  was  designated  in  the  policy  in 
general  terms,  the  interest  of  the  plaintiffs,  which  was  cov- 
ered by  the  policy,  was  under  s.  26,  sub-3,  of  the  Marine 
Insurance  Act,  1906,  the  interest  which  was  originally  in- 
tended by  the  plaintiffs  to  be  covered,  and  that  it  was  not 
affected  by  or  limited  by  the  instructions  of  the  shippers 
with  regard  to  insurance;  that  as  the  consignments  which 
the  plaintiffs  were  instructed  not  to  insure  under  the  policy 
were  consignments  within  the  terms  of  the  policy,  the  plain- 
tiffs were  bound  under  s.  29,  sub-3,  of  Marine  Insurance  Act 
1906,  to  make  declarations  of  such  goods,  and  that  accord- 
ingly the  policy  had  run  off. 

[Judgment  in  accordance  with  opinion.] 

Dunlop  Brothers  and  Company  v.  Townsend: 

[1919]  2  K.  B.  &  P.    The  Law  Reports  (July  2)  127. 

Marine   Insurance— Application — "Docked": 

The  word  "docked"  as  used  in  an  application  for  marine 
insurance  is  not  ambiguous,  but  means  dry  docked. 

Action  on  Policy — Application: 

A  statement  in  an  application  for  a  marine  policy  on  a 
vessel  "warranted  docked  and  overhauled"  not  carried  into 
the  policy  is  merely  a  representation,  and  in  an  action  on 
the  policy  may  be  shown  to  have  been  substantially  per- 
formed. 
Same^Same — Representation — Materiality: 

Where  the  insurer  requested  information  in  the  applica- 
tion which,  when  given,  amounted  to  a  representation,  such 
answer  to  a  speciflc  question  is  conclusively  presumed  to  be 
material  to  the  risk. 

Same— Same — Promissory   Representation : 

Where  the  insured  represented  in  an  application  for  in- 
surance on  a  vessel  during  a  voyage  that  the  vessel  would 
be  dry-docked  and  overhauled  before  the  voyage,  such  rep- 
resentation is  promissory  and  a  substantial  compliance  with 
it  is  sufficient  to  sustain  the  contract. 

Same — Same — Same — Substantial   Compliance: 

Where  the  insured  represented  in  his  application  for  a 
marine  policy  that  the  vessel  would  be  dry-docked  and  over- 
hauled before  the  voyage,  the  insured  may  show  to  have 
substantially  complied  with  such  representation  by  offering 
proof  which  warrants  a  finding  tliat  while  not  dry-docked, 
the  vessel  was  made  entirely  seaworthy  and  was  in  a  good 
condition  as  she  would  have  been  had  she  been  dry-docked. 

[Judgment  for  defendant  below.     Here  reversed  against  Com- 
pany.] 

Snare  &  Triest  Company  v.  St.  Paul  Fire  &  Marine  Ins. 
Co.  (U.  S.  C.  C.  A.,  2nd  Cir.) : 

258  Federal  Reporter   (October  2,  1919)   455. 
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Phytlclana  Indemnity   Policy — ^^Malpractice,   Error  or   Mis- 
take"— Construction : 

The  policy  insured  against  "liability  imposed  by  law  upon 
the  assured  for 'damage  on  account  of  bodily  injuries  or  death 
suffered  by  any  person  or  persons  in  consequence  of  any 
malpractice,  error  or  mistake.  The  assured  had  undertaken  to 
remove  all  gall  stones  then  in  the  body  of  a  patient.  In  pei^ 
forming  the  operation  he  failed  to  remove  a  gall  stone  which 
should  have  been  removed,  whereupon  action  was  brought 
for  damages,  ffeld,  That  the  words  "malpractice,"  "error" 
and  "mistake"  as  used  in  the  policy  did  not  mean  necessarily 
the  same  thing.  The  policy  covered  liability  for  errors  and 
mistakes  in  the  practice  of  the  assured's  profession  as  well 
as  malpractice,  and  that  the  policy  extended  to  cover  liabil- 
ity for  the  error  or  mistake  of  the  physician  in  failing  to  re- 
move all  gall  stones  as  he  had  contracted. 

[Judgrment  for  company  below.     Here  reversed  against  com- 
pany.] ^ijul 

Sutherland  v.  Fidelity  &  Casualty  Co.  (Wash.  S.  C.) : 
176  Pacific  Reporter  (Novemberi  4,  1918)  187. 

Income  Tax — Deductions — Premiums  on   Policies — Assigned 

to  Secure  Loans: 

One  H  efTected  Insurance  policies  on  his  life  and  for  the 
purpose  of  raising  certain  funds  mortgaged  his  life  interest 
in  certain  estates,  and  also  assigned  the  policies  to  secure 
the  sums  advanced  to  him  by  the  insurance  company.  He 
gave  the  right  to  the  company  to  pay  the  premiums  if  he 
neglected  to  do  so  and  to  charge  them  upon  the  mortgaged 
property.  Held,  That  the  premiums  were  annual  payments 
reserved  or  charged  on  his  income,  whereby  the  income  was 
diminished  within  the  English  Income  Tax  Act,  and  there- 
fore in  estimating  his  income  for  taxation  purposes  he  was 
entitled  to  deduct  them. 

[Judgment  in  favor  of  commissioners  below.     Here  reversed 
in  favor  of  tax  payer.] 

Earl  Howe  v.  Commissioners  of  Inland  Revenue  (K.  B. 
Div.) : 

[1918]  2  K.  B.  The  Law  Reports  (November  4)  584. 

Agency  Contract — Suit  to  Recover  Commissions  Advanced — 

Prematurity  of  Action: 

Among  the  covenants  of  an  insurance  agency  bond  was 
the  following:  "And  it  is  further  understood  and  agreed  that 
he  (the  agent)  shall  make  good  and  pay  to  this  company  all 
commissions  advanced  on  notes  where  such  notes  or  any 
part  of  them  become  due  and  are  not  paid  for  a  period  of 
two  years  after  the  severing  of  his  connections  with  this 

(327) 
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company.  Held,  That  in  an  action  on  the  bond  brought  to 
recover  commissions  advanced  on  policies  for  which  the 
agent  had  taken  premium  notes,  and  which  notes  though 
due  were  unpaid,  that  such  action  was  not  prematurely 
brought,  when  commenced  within  two  years  from  the  ma- 
turity of  the  unpaid  notes  and  from  the  termination  of  the 
agency. 

Same — Construction — "For" : 

The  preposition  "for",  as  used  in  the  paragraph  above 
quoted,  being  used  in  connection  with  time,  means  "during" 
the  period  of  two  years  after  the  termination  of  the  agency. 

[Judgment  for  defendants  below.     Here  reversed  in  favor  of 

company.] 
Liverpool  &  London  &  Globe  Ins.  Co.  v.  Biggers  et  al. 
(Okla.  S.  C.) : 

175  Pacific  Reporter  (November  4,  1918)   242. 

Mortgagor    and    Mortgagee — Insurance    Proceeds — Distribu- 
tion: 

As  a  mortgagee  in  possession  of  a  livery  bam,  defendant 
insured  it  for  $1,000,  charging  the  premiums  paid  to  the  rents 
and  profits  of  the  bam.  For  the  loss  of  the  bam  by  fire,  de- 
fendant received  a  draft  for  $1,000  payable  to  himself  and  the 
plaintiff,  the  owner  of  the  property.  Under  the  facts  pre- 
sented, it  is  Held,  That  the  trial  court  should  have  directed 
a  verdict  for  the  plaintiff  for  the  insurance. 

[Judgment  for  plaintiff  below.     Here  affirmed  in   favor  of 
plaintlfL] 

Thress  v.  Zempel  (N.  D.  S.  C.) : 

169  Northwestern  Reporter  (November  8,  1918)  79. 

Live  Stock  Po9icy — Apportionment  of  Insurance: 

Where  a  policy  is  written  on  live  stock,  and  the  risk  on 
each  head  is  not  otherwise  stated,  each  is  to  be  regarded  as 
separately  insured  for  a  numerically  proportional  part  of  the 
entire  amount  named. 

Same — Reformation — Agent's  Construction  of  By-Laws: 

Where  the  statute  provides  that  the  by-laws  of  a  mutual 
insurance  company  shall  be  made  a  part  of  every  policy  is- 
sued, the  fact  that  the  agent  who  solicited  the  insurance 
made  an  incorrect  statement  concerning  the  force  of  a  by- 
law, through  a  mistaken  opinion  as  to  its  meaning,  will  not 
form  a  basis  for  a  reformation  of  the  contract  to  conform  to 
such  erroneous  conception. 

Same — By-Laws — Amendment: 

A  change  in  such  by-law  by  the  elimination  of  a  provision 
that  in  no  event  should  the  company's  liability  exceed  the 
market  value  of  the  animal  lost,  is  Held,  Not  to  have  any 
effect  upon  the  rights  of  the  parties  involved  in  this  action. 

[Judgment  for  plaintiff  below.     Here  reversed  in  favor  of 

compcuiy.] 
Brenn  v.  Farmers  Alliance  Ins.  Co.  (Kan.  S.  C.) : 

176  Pacific  Reporter  (November  11.  1918)  888. 
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Lessor  and  Lessee — Option  to  Purchase — Insurance  Money — 
Distribution: 

A  lease  was  made  embodying  an  option  to  purchase,  the 
mortgagee  consenting.  Certain  policies  were  taken  out,  pur- 
suant to  the  lease,  in  the  names  of  the  lessor,  lessee  and 
mortgagee  bank.  The  property  was  subsequently  damaged 
by  fire.  The  lease  contract,  to  which  the  bank  consented, 
provided  that  in  case  of  loss  by  fire  the  insurance  money 
shouki  be  devoted  to  the  rebuilding  of  the  property.  JBTeW, 
That  the  lessee,  exercising  the  option  to  purchase,  was  en- 
titled to  the  insurance  money. 

[Judgment  agrainst  plaintiff  below.  Here  reversed  in  favor 
of  plaintifL] 

Carnation  Lumber  &  Shingle  Co.  v.  Tolt  Land  Co.  et  al. 
(Wash.  S.  C.) : 

176  Pacific  Reporter  (November  11,  1918)   381. 

Alien    Enemy    Insurance    Company — Liquidated     License — 

Right  to  Sue: 

A  liquidated  license  from  the  alien  property  custodian  pur- 
suant to  the  provisions  of  the  Trading  with  the  Enemy  Act, 
granted  to  an  alien  enemy  insurance  company  authorizes  it 
to  maintain  actions  designed  to  bring  any  assets  growing 
out  of  its  business  transacted  within  the  United  States  prior 
to  the  issuance  of  the  license. 

[Motion  granted  permitting  maintenance  of  actions  to  collect 
premiums.] 

Nord-Deutsche  Insurance  Co.  v.  John  L.  Dudley,  Jr.,  et 
al.  (N.  Y.,  Sp.  Tr.,  New  York  Co.) : 

172  New  York  Supplement  (November  11. 1918)  164  ; 
104  MisceUaneous  Reports  365. 

Action  for  Damages — Failure  of  Employer  to  Carry  Compen- 
sation Insurance: 

The  fact  that  an  employer,  whose  employe  suffered  in- 
juries by  reason  of  structural  defects  in  an  elevator,  had  not 
taken  out  compensation  insurance,  would  not  prevent  recov- 
ery as  against  the  manufacturer  and  seller  of  the  elevator. 

[Judgment  for  plaintiff  as  against  Individual  defendant  and 
in  favor  of  the  indlvidualdefendant  as  against  defendant 
company.] 

Otis  Elevator  Co.  v.  Cameron  et  al.  (Tex.  C.  C.  A.) : 

205  Southwestern  Reporter  (November  13,  1918)  852. 

Mutual  Company — Stamp  Tax — Stjiti|$e: 

A  mutual  company,  without  capital  stock  or  stockholders, 
doing  only  a  mutual  business,  and  that  only  with  its  mem- 
bers, all  of  whom,  and  who  alone,  are  its  policyholders,  is  not 
subject  to  the  stamp  tax  of  1%  percent  on  each  dollar  of 
premium  under  the  Congressional  Act  of  October  2,  1914, 
and  this  is  so  notwithstanding  the  company  under  the  law  of 
its  creation  is  required  to,  and  does,  charge  cash  premium 
payable  at  the  time  of  the  delivery  of  the  policy;  is  required 
to  and  does  maintain  an  unearned  premium  reserve;  is  per- 
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mitted  to  and  does  maintain  a  surplus  in  addition  to  the  re- 
serve; and  earns  interest  on  its  reserve  and  surplus. 

[Judgment  for  companies  below.     Here  affirmed  in  favor  of 
companies.] 

Miles,  Collector  of  Internal  Revenue,  v.  Central  Mfrs. 

Mutual  Ins.  Co.; 
Same  v.  Ohio  Underwriters  Mutual  Fire  Ins.  Co.  (U.  S. 

C.  C.  A.,  6th  Cir.) : 

252  Federal  Reporter  (November  14,  1918)   664. 

Vendor    and    Purchaser — Conveyance     Free    from     Encum- 
brances— ^Tender  of  Title  Policy: 
The  tender  of  a  deed  with  a  policy  of  insurance  issued  by 

title  company  is  not  sufficient  as  a  tender  of  conveyance  free 

from  encumbrance. 

[Judgment  for   plaintiff  below.     Here  affirmed   against  de- 
fendant] 
Rugg  V.  Midland  Realty  Co.  (Pa.  S.  C.) : 

104  AUantlc  Reporter  (November  14,  1918)  685. 

Corporations — Insolvency — Insurance  Proceeds: 

The  claim  of  a  bondholder  of  a  corporation  that  certain 
fire  insurance  proceeds  should  have  been  applied  toward  the 
payment  of  the  bonds  of  the  corporation  and  particularly  his 
bond,  and  not  the  obligations  of  the  receivers  of  the  corpora- 
tion could  not  be  sustained:  (a)  Where  the  policies  were 
reformed  so  as  to  require  the  moneys  derived  under  them 
to  be  paid  to  the  receivers,  instead  of  the  mortgage  trustee; 
and  (b)  Where  the  loss  occurred  after  offer  to  purchase  the 
property  had  been  accepted  under  authority  of  the  court,  the 
purchaser  rather  than  the  seller  being  entitled  to  the  pro- 
ceeds in  such  case. 

[Judgment   against   plaintiff  below.     Here   affirmed   against 
plalnUff.] 

Lake  v.  Mudgett  et  al.  (U.  S.  C.  O.  A„  6th  Cir.) : 

252  Federal  Reporter  (November  14,  1918)   865. 

Principal  and  Surety — Scope  of  Authority — Statute: 

A  casualty  company  authorized  to  engage  in  all  classes  of 
business  specified  in  Acts  Mass.  1907,  c  576,  Sec.  32^ 
including  suretyship  "on  official  bonds,  and  for  the  perform- 
ance of  other  obligations,"  had  authority  to  guarantee  the 
fulfillment  of  contract  obligations. 

Same — Contracts — Authority  of  Agent: 

A  power  of  attorney  to  execute  "any  and  all  bonds,  recog- 
nizances or  undertakin,a:s"  within  a  stipulated  territory  was 
sullicient  to  authorize  the  issuance  of  bond  guaranteeing  per- 
formance of  a  contract  to  repurchase  land  where  the  com- 
pany itself  had  authority  to  make  such  a  contract 

Same — Agents — Limitation  of  Powers: 

Limitations  upon  the  power  of  an  agent,  holding  a  power  of 
attorney  placed  of  record,  are  not  binding  without  notice 
upon  third  persous. 
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Same — Premium — Payment  to  Agent: 

The  authorized  agent  of  a  company  having  received  the 
premium,  that  was  a  sufficient  payment  to  the  company.. 
Same — Ultra  Vires  Contracts — Estoppel: 

Where  the  company  had  knowledge  of  the  issuance  of  a 
bond  and  failed  to  notify  the  insured  that  it  was  not  binding 
it  was  estopped  from  pleading  ultra  vires. 
Same — Bond     Guaranteeing     Repurcliase    of     Land — Public 

Policy: 

A  bond  guaranteeing  the  performance  of  a  contract  to  re- 
purchase land  is  not  contrary  to  public  policy,  nor  is  it  in 
violation  of  Sec.  1709  la.  Code. 

[Judgment  for  plaintUC  below.     Here  affirmed  against  de- 
fendants.] 

Denecke  v.  West  et  al.  (la.'  S.  C.) : 

169  Northwestern  Reporter  (November  16,  1918)  97. 

Contract  to  Devise  Real  Estate — ^Agreements  with  Reference 

to  Insurance — Sufficiency  of  Performance: 

This  was  an  action  to  enforce  performance  of  a  contract 
to  devise  real  property.  The  proposed  devisee  had  as  a  part 
of  the  consideration  of  said  contract  agreed  to  provide  a 
home  for  his  father-in-law  and  also  to  make  the  father-in- 
law  beneficiary  in  a  certain  policy.  The  defendants  claimed 
that  there  had  been  no  performance  on  the  part  of  proposed 
devisee  and  therefore  he  was  not  entitled  to  prevail.  Held, 
That  while  it  is  true  that  jio  testimony  was  offered  to  sus- 
tain an  averment  that  a  transfer  of  the  insurance  policy  had 
been  made,  such  motion  would  not  alter  the  obligation  of 
the  parties  to  the  action,  the  object  of  the  transfer  was  to 
give  the  father-in-law  the  benefit  of  the  policy  in  case  he 
should  survive  his  son-in-law.  The  Undertaking  was  per- 
sonal to  the  father-in-law  and  he  having  died  it  is  not  now 
material. 

[Judgrment  for  defendants  below.     Here  reversed  In  favor  of 
plaintiff.] 

Alexander  v.  Lewis  et  al.  (Wash.  S.  C.) : 

,         175  Pacific  Reporter  (November  18,  1918)  572. 

Mortgagor  and   Mortgagee — Usuary-^Requirement  of  Insur- 
ance: 

The  requirement  that  chattels  offered  as  security  for  a 
loan  be  protected  by  insurance,  and  compliance  therewith 
by  the  mortp:a,e:ee,  did  not  violate  the  act  against  usury.  The 
prohibition  of  the  act  against  making  charges  for  "insuring" 
applies  only  where  the  mortgagee  would  thereby  make  a 
greater  charge  for  the  money  loaned.  Where  the  payment 
for  Insurance  does  not  come  to  the  mortgagee,  and  is  in  no 
sense  a  compensation  to  him  for  the  use  of  his  money,  the 
requirement  that  it  be  made  does  not  violate  the  law. 

[Judgment   for   plaintiff   below.      Here   affirmed   aerainst   de- 
fendant] 

Niles  V.  Kavanagh  et  ux.  (Cal.  S.  C.) : 

175  Pacific  Reporter  (November  18,  1918)  462. 
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Landlord    and    Tenant — Insurance    of    Premises — Covenanits 

Running  witli  Land: 

An  addition  to  a  lease  that  Insurance  should  be  taken  out 
on  the  buildings  in  the  name  of  the  lessors,  who  were  to  re- 
store the  buildings  in  case  of  loss,  was  not  a  covenant  run- 
ning with  the  land. 

Same — Same — Statute  of  Frauds: 

An  addition  to  a  lease  requiring  the  lessee  to  take  out  in- 
surance in  the  name  of  the  lessor  required  acceptance  by 
the  lessee  in  order  to  obligate  him  and  as  it  related  to  in- 
terest in  the  land,  was  required  by  the  statute  of  frauds  to 
be  in  writing. 

Same — Insurable  Interest  of  Lessee — Right  of  Lessor  to  In- 
surance Proceeds: 

The  premises  in  question  were  turned  over  to  the  appellee 
corporation  which  paid  the  rent  money  for  the  time  it  had 
possession.  It  never  signed  any  agreement  to  pay  rent  un- 
til the  term  specified  in  the  lease  to  its  predecessor  had  ex- 
pired, or  to  insure  the  buildings  for  the  benefit  of  the  owners. 
HeJdy  That  It  had  an  insurable  interest  in  the  buildings  so 
held  and  could  lawfully  insure  the  same  for  its  own  benefit 
to  the  excluson  of  the  owners  and  where  insurance  had  been 
so  taken  out  the  appellee  was  not  obliged  to  account  to  the 
lessor  therefor. 

[Judgment  for  company  below.     Here  affirmed  in  favor  of 
company.] 

Griffin  et  al.  v.  W.  L.  Pfeffer  Lumber  Co.  (III.  S.  C.) : 

120  Northeastern  Reporter  (November  19.  1918)  588. 

Indemnity  Policy — Risk — Contract  Construed: 

The  words  "injury,"  "damage,"  "loss"  in  an  accident  insur- 
ance policy  filed  under  J.  J.  Act,  March  17,  1916  (P.  L,,  p.  283, 
o.  136),  known  as  the  auto  bus  or  jitney  act,  include  damages 
to  personal  property,  such  as  damage  to  an  automobile. 

[Judgrment  for  plaintiff  below.     Here  affirined  against  com- 
pany.] 

Gilland  v.  Manufacturers'  Casualty  Ins.  Co.  (N.  J.  S.  C.) : 

104  AtlanUc  Reporter   (November  21,  1918)   709. 

Indemnity  Policy — Right  of  Injured  Person  to  Sue — Statute: 

Under  the  Act  P.  L.  1916,  p.  283,  entitled  "An  act  c^cem* 
ing  auto  busses,  commonly  called  jitney,  and  their  operation 
in  cities,"  a  policy  of  insurance  for  f 5,000  is  required  to  be 
delivered  to  the  chief  fiscal  officer  of  the  city  when  the  con- 
sent and  license  to  operate  such  auto  bus  is  obtained.  Tbe 
policy  is  for  the  benefit  of  persons  injured,  fis  a  result  of  an 
accident  occurring  from  the  operation  of  such  auto  bus  upon 
the  public  streets  of  the  city.  Held,  That  the  injured  person 
may  sue  directly  the  insurance  company  on  the  policy,  as 
prescribed  by  the  statute,  on  a  judgment  recovered  against 
the  auto  bus  owner,  for  damages  occasioned  as  a  result  of  an 
accident  in  the  operation  of  the  auto  bus  on  the  public 
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streets.     The  injured  person's  rights  are  original  and  pri- 
mary, not  derivative  and  secondary  under  the  statute. 

Same— Same — Service  of  Process: 

The  statute  does  not  require  process  to  be  served  on  the 
chief  fiscal  officer  of  the  city,  in  the  original  suit  between 
the  person  injured  and  the  auto  bus  own^. 

[Judgment  for  plaintifC  below.     Here  afBrmed  against  com- 
pany.] 
Gillard  v.  Manufacturers  Casualty  Ins.  Co.  (N.  J.  S.  C.) : 
104  AtlanUo  Reporter  (November  21,  1918)   707. 

Indemnity  Policy — Ordinary  Repairs  and  Maintenance — Pre- 
sumptions: 

While  there  could  be  no  recovery  under  the  policy  if  the 
employe  was  engaged  in  new  construction  work,  rather  than 
ordinary  repairs  and  maintenance,  mere  doubt  on  the  subject 
would  be  resolved  in  favor  of  repair  and  maintenance. 

Same-— Same— Construction  of  Contract: 

One  may  be  engaged  in  "ordinary  repairs  and  maintenance" 
though  doing  something  other  or  more  than  restoring  to  a 
sound  state  what  has  gone  into  partial  decay,  and  might  be 
so  engaged  though  he  did  not  go  so  far  as  to  restore  a  thing 
wholly  to  its  former  condition  or  went  somewhat  beyond  bo 
restoring. 

[Petition  for  rehearing  overruled.] 

Farmers'  Handy  Wagon  Co.  y.  Casualty  Co.  of  America 
(la.  S.  C.) : 

169  Northwestern  Reporter  (November  22,  1918)  178. 

Title  Policy — Measure  of  Recovery: 

In  an  action  on  a  title  policy  the  insured  is  not  entitled  to 
recover  the  amount  which  had  been  agreed  to  be  paid  for 
the  premises  but  was  limited  to  a  recovery  only  of  the  actual 
loss  suffered  by  reason  of  the  existence  of  the  encumbrances, 
which  had  prevented  the  sale,  which  at  most  would  be  the 
difference  between  the  value  of  the  property  as  encumbered 
and  its  unencumbered  value. 

Same— Same:  • 

A  Judgment  that  on  payment  of  the  sale  price  the  owner 
shall  execute  to  the  insurer  a  quit  claim  deed  to  the  premises 
would  be  proper  only  if  the  contract  of  insurance  contained 
clause  that  the  insurer  agreed  that,  where  a  sale  of  the  prop- 
erty had  been  rejected,  the  company  would  pay  to  the  in- 
sured the  agreed  price  of  such  property,  and  then  only  in  an 
action  for  specific  performance  in  a  court  of  equitable  juris- 
diction. 

Sam»— Same — Equ  ity : 

The  complaint  containing  no  allegation  of  the  tender  of 
deed  by  the  insured  to  the  insurance  company  nor  of  any 
obligation  on  the  part  of  the  insurance  company  to  do  any- 
thing except  indemnitfy  the  insured  against  loss  or  damage 
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sustained   by   unmarketability   of  title,   the   court   had   no 
equitable  jurisdiction. 

[Judgment  for  plaintiffs  below.     Here  reversed  in  favor  of 
company.] 

Murphy  et  al.  v.  U.  S.  Title  Guaranty  Co.  (N.  Y.,  App. ' 
Tr.): 

172  New  York  Supplement  (November  25.  1918)  248. 

Action   for   Damages — Reference  to    Insurance^^lnterest   of 

Witnesses: 

In  an  action  by  servant  as  against  his  employer,  upon  the 
issue  made  attaching  the  alleged  settlement  and  release,  the 
employer  offered  as  witnesses  two  parties  who  negotiated 
with  the  servant  and  procured  the  release.  Both  of  these 
parties  testified  in  contradiction  of  the  servant  and  that  the 
settlement  was  fairly  made  and  the  release  procured  with- 
out fraud.  Held,  That  upon  their  cross-examination  it  was 
proper  to  interrogate  such  persons  as  to  their  connection 
with  the  indemnity  company  insuring  the  employer  to  show 
their  interest  in  procuring  and  sustaining  the  release,  but 
for  no  other  purpose. 

[Judgment   for   plaintiff   below.     Here   affirmed   against   de- 
fendant] 

Coral  Ridge  €lay  Products  Co.  v.  Collins  (Ky.  C.  A.) : 

205  Southwestern  Reporter  (November  27,  1918)  968. 

Policy — Verbal     Renewal — ^^Subsequent     Issuance     of     New 

Policy: 

Plaintiff  claimed  right  to  recover  on  a  verbal  renewal  of 
the  policy.  The  company  showed  that  after  the  conversa- 
tion with  reference  to  the  renewal  the  insured  made  a  writ- 
ten application  for  another  policy  in  lieu  of  the  first;  that 
such  a  policy  was  issued  and  delivered  to  him  and  had  en- 
dorsed upon  it  two  paragraphs  in  unmistakable  language 
showing  it  to  be  in  lieu  of  the  first  policy.  Held,  That  the 
alleged  verbal  renewal  was  merged  in  the  issuance  of  the 
second  policy  and  that  there  could  be  no  recovery  on  the 
verbal  renewal  of  the  first  policy. 

[Judgment  for  company  below.     Here  affirmed   in   favor  of 
company.] 

Wright  V.  Great  Eastern  Casualty  Co.  (Kansas  City  C. 
A.): 

206  Southwestern  Reporter  (December  6,  1918)  428. 

Employer's  Liability  Policy — Scope  of  Risk — Waiver: 

Assurances  by  the  insurance  company's  agents  that  the 
policy  written  covered  all  accidents  to  the  assured's  em- 
ployes in  the  state  of  Ohio  could  not  be  considered  as  a 
waiver  of,  nor  would  the  Insurance  company  be  estopped 
from  relying  on,  a  provision  of  the  policy  that  "this  policy 
does  not  cover  any  obligation  assumed  by  or  imposed  upon 
the  assured  by  any  workmen's  compensation  agreement,  plan 
or  law." 
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8am»— Same— Same : 

The  doctrine  of  waiver  or  estoppel  caimot  be  successfully 
invoked  to  create  a  liability  for  benefits  not  contracted  for 
at  all. 

Sam»— Sam»— Same : 

That  the  insurance  company  retained  the  full  premium 
paid  for  the  policy  would  not  operate  to  invalidate  the  pro- 
vision excluding  liability  imposed  by  any  compensation  law, 
since  the  premium  was  paid  for  indemnity  provided  by  the 
terms  of  the  policy  which  persisted  to  the  end  of  the  policy 
period  and  at  no  time  excluded  a  charge  for  indemnity 
against  loss  imposed  by  any  workmen's  compensation  law. 

[Judgment  for  plaintiiC  below.    Here  reversed  In  favor  of  in- 
surance company.] 

Two  Rivers  Dredge  and  Dock  Co.  v.  Maryland  Casualty 
Co.  (Wis.  S.  C.) : 

169  Northwestern  Reporter  (December  6,  1918)  291. 

Contract  Advancing  Funds  as  against  Expectancy — Usury: 

A  contract  by  which  an  insurance  company  advanced  to 
the  beneficiary  under  a  trust  created  by  his  mother's  will, 
the  present  value  of  his  expectancies,  computed  according  to 
the  Carlisle  Tables  after  deducting  insurance  premiums  and 
the  sum  of  five  percent  of  the  principal  to  cover  future  ex- 
penses was  not  void  as  a  usurious  contract. 

[Judgment   against    insurance    company    below-     Here    re- 
versed in  favor  of  insurance  company.] 

Brown  v.  Robinson  et  al.  (Appeal  of  Eagle  Insurance 
Co.)  (N.  Y.  C.  A.) : 

120  Northeastern  Reporter   (December  10,  1918)   694. 

Municipal  Corporations — Filing  of  Claims — Ri^lits  of  In- 
surer: 

Under  a  provision  of  a  city  charter  and  a  similar  provi- 
sion of  the  laws  of  the  state  that,  as  a  condition  of  the  bring- 
ing of  an  action  against  the  city  for  damages,  a  claim  shall 
first  be  presented  and  filed  with  the  city  clerk,  an  insurance 
company  which  has  paid  a  loss  alleged  to  have  resulted  from 
the  negligence  of  the  city  could  file  claim  in  its  own  name. 

[Judgment  for  insurance  company  below.     Here  affirmed  in 
favor  of  Insurance  company.] 

City  of  Seattle  v.  Lloyd's  Plate  Glass  Ins.  Co.  (U.  S.  C. 
C.  A.,  9th  Cir.) : 

263  Federal  Reporter  (December  19,  1918)  321. 

Workmen's  Compensation  Policy — Liability  of  insurer  where 
Employer  Failed  to  Give  Notice  to  Employes  of  Election 
to  Accept  Compensation  Law: 

Where  the  policy  insured  against  losses  under  the  Work- 
men's Compensation  Law  but  the  employer  had  failed  to  give 
notice  to  employes  so  as  to  make  his  liability  to  them  sub- 
ject to  the  law,  and  he  was  held  liable  at  common  law  for 
injuries  to  an  employe,  the  insurance  company  was  not  lia- 
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ble  for  the  additional  sum  over  and  above  the  amount  of  lia- 
bility under  the  Compensation  Law. 

Employer's  Liability  Policy — Endorsement  to  cover  Work- 
men's Compensation  Liability — Extent  of  Liability  of  In- 
surer: 

Where  after  the  enactment  of  the  Workmen's  Compensa- 
tion law  the  liability  policy  held  by  the  employer  was  en- 
dorsed so  as  to  cover  liability  under  the  compenseftion  law 
and  the  premium  adjusted  as  for  that  risk  It  is  to  be  con- 
strued as  indemnifying  only  as  against  the  losses  under  the 
compensation  law  to  the  exclusion  of  the  common  law  lia- 
bilities of  the  employer  who  neglected  to  serve  proper  no- 
tice to  his  employes  of  the  acceptance  Of  such  law. 

[Judgment  for  insurance  company  below.     Here  affirmed  in 
favor  of  insurance  company.] 

Trinity  County  Lumber  Co.  v.  Ocean  Accident  &  Guar- 
antee Corp.  (Tex.  C.  C.  A.) : 

206  Southwestern  Reporter   (December  26,   1918)   681. 

Employer's  Liability  Policy — Judgment  in  Favor  of  Employe 
as  Adjudication  of  Rights  between  Employer  and  Insur- 
ance Company: 

The  policy  excepted  liability  for  injuries  caused  by  any 
vicious  animal.  The  injured  person  recovered  damages  as 
against  insured.  In  his  action  the  jury  were  instructed  that 
they  should  find  for  the  employer  "unless  they  believed  that 
the  mule  that  injured  him  (the  employe)  was  a  wild  aud 
vicious  mule."  Held,  That  the  judgment  in  the  action  of  the 
employe  as  against  his  employer  was  res  adjudlcata  between 
the  insurance  company  and  Uie  employer. 

[Judgment  for  insurance  compcmy  below.     Here  affirmed  in 
favor  of  insurance  compcmy.] 

Edinger  &  Co.  v.  Southwestern  Surety  Ins.  Co.  (Ky.  C. 
A.): 

206  Southwestern  Reporter   (December  26,  1918)   466. 

Partnership— Accounting — Allowances: 

In  a  suit  for  accounting  as  between  partners  positive  testi- 
mony by  one  that  he  had  paid  to  the  inspector  of  an  insui^ 
ance  company,  to  which  application  had  been  made  for  a 
mortgage  loan,  should  prevail  over  testimony  of  the  other 
that  he  was  familiar  with  the  proceedings  of  the  insurance 
company  and  that  it  was  customary  to  deduct  inspection 
fees  from  the  amount  of  the  loan  when  made. 

[From   decree   rendered   defendants   appeal.     Here   reversed 
and  remanded  with  directions.] 

Toll  et  al.  V.  Lewis  (Ark.  S.  C.) : 

206  Southwestern  Reporter  (December  26,  1918)  442. 

Annotation — Automobile  Liability  Insurance: 

Under  the  above  heading  appears  an  annotation  to  the 
case  of  Chrlstison  v.  St  Paul  Fire  &  Marine  Ins.  Co.,  hereto- 
fore reported  in  30  Insurance  Digest  450. 

Lawyers'  Reports  Annotated  (1917  F)  616. 


Digitized  by  VjOOQ IC 


1919.]  MISCELLANEOUS  INSUHANCE.  337 

Corporations — Investment  of  Funds — Statute: 

Sec.  4769  Bums'  Rev.  St  1914,  relating  to  the  inyestment 
of  paid-in  capital  by  casualty  companies  would  not  prevent 
such  a  company  from  depositing  aoiy  of  its  funds  in  bank  and 
taking  a  certificate  of  deposit  in  lieu  thereot 

Same — Same— Same: 

The  act  of  a  casualty  company  investing  money  received 
from  the  sale  of  capital  stock  in  securities  other  than  those 
named  in  Sec.  4769  Burns'  Rev.  St  Ind.  1914,  would  not  be 
void,  but  only  voidable,  and  would  furnish  no  defense  to  aoi 
action  on  a  note  given  for  capital  stock  of  the  company  and 
transfer  by  it  to  a  bank  for  a  certificate  of  deposit. 

Same — Same — Same : 

Sec.  4769  Bums'  Rev.  St.  Ind.  1914,  does  not  prevent  a  cas- 
ualty company  from  transferring  its  commercial  paper,  and 
the  consequences  of  an  assignment  of  commercial  paper  by 
such  a  corporation  are  no  different  than  they  would  be  in 
the  case  of  a  natural  person. 

[Judgment  for  defendant  below.     Here  reversed  against  de- 
fendant] 

Central  Bank  of  West  Lebanon  v.  Martin  (Lnd.  App.) : 

121  Northeastern  Reporter  (Decemft)er  81,  1918)  57. 

Annotation — ^Automobile    Insurance  against  Theft,  Robbery 

and  Pilferage: 

Under  the  above  heading  appears  an  annotation  to  the 
case  of  Phoenix  Assur.  Co.,  Ltd.  v.  Eppstein  et  al.,  hereto- 
fore reported  in  30  Insurance  Digest  438. 

Lawyers'  Reports  Annotated  (1917  F)  548. 

Workmen's  Compensation  Law — Righta  of  Insurance  Carrier 

— Agreement  for  Compensation: 

An  agreement  executed  and  approved  under  Sec.  67  of  the 
Indiana  Workmen's  Compensation  Act  is  binding  between 
the  insurance  carrier  and  the  injured  party,  or  his  depend- 
ents, as  long  as  it  stands  unrevoked,  even  though  the  insur- 
ance carrier  had  no  actual  notice  of  its  execution  or  ap- 
proval. The  insurance  carrier  is  not  a  necessary  party  to 
such  an  agreement 

Same — Same— Same — Fraud : 

The  mere  fact  that  an  insurance  carrier  is  not  a  party  to 
the  execution  of  an  agreement  for  compensation  or  to  the 
proceeding  directed  to  its  approval,  does  not  invalidate  it 
even  as  against  such  insurance  carrier  except  where  the 
agreement  is  the  result  of  a  mistake  or  is  tinctured  with 
fraud  or  characterized  by  gross  irregularity  affecting  sub- 
stantial rights,  or  has  no  meritorious  foundation  in  fact. 

Same— Same— Same — Right  to  Vacate: 

In  any  proceeding  pending  before  the  Industrial  Board  in- 
volving either  the  determination  or  the  administration  of  a 
claim,  the  Board  has  the  power  on  application  of  any  inter- 

22 
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ested  paxty,  including  the  insurance  carrier,  to  vacate  its 
own  order,  on  application  seasonably  and  diligently  made 
where  it  appears  that  such  order  is  the  result  of  fraud,  du- 
ress, mistake  or  gross  irregularity  affecting  the  substantial 
rights. 
Same — Same — Same — Fraud — Burden  of  Proof: 

An  insurance  carrier,  undertaking  to  set  aside  an  approval 
of  a  compensation  agreement  on  the  ground  of  fraud  had  the 
burden  of  proving  that  issue. 

Same — Same — Same — Notice  to  Insurance  Carrier: 

Findings  that  the  matter  of  the  approval  of  the  agreement 
was  not  formally  set  for  hearing  at  any  definite  time  and 
that  no  notice  was  served  on  the  insurance  carrier  were  un- 
important, in  the  absence  of  a  rule  of  the  industrial  board 
that  such  a  proceeding  must  be  definitely  assigned  and  notice 
served  on  the  insurance  carrier,  which  rule  the  board  would 
have  authority  under  Sec.  55  to  make. 

Same — Same — Same — Vacation  of  Order  of  Approval: 

The  Industrial  Board  has  the  power  of  vacating  its  ap- 
proval of  an  agreement  for  compensation  where  such  ap- 
proval was  obtained  by  fraud  or  the  like. 

Same — Same — Same-— Same: 

Where  an  insurance  carrier  has  had  reasonable  opportun- 
ity to  be  heard  on  the  proposition  of  the  approval  of  agree- 
ment of  compensation  but  has  failed  to  avail  itself  thereof, 
its  motion  to  vacate  such  order  should  not  be  entertained 
unless  it  clearly  excuses  the  failure.  In  such  case  it  should 
not  unreasonably  delay  action  but  should  move  with  reason- 
able promptness  and  be  required  to  make  at  least  an  ex  parte 
prima  facie  case  on  the  merits  in  order  that  it  may  procure  a 
vacation  of  such  order. 

[Judgment  against  insursoice  carrier  below.  Here  reversed 
and  remanded  with  instructions  to  the  Industrial  Board 
to  consider  the  question  of  vacating  its  order  on  the 
merits.] 

Aetna  Life  Ins.  Co.  v.  Shively  et  al.  (Ind.  App.) : 

121  Northeastern  Reporter  (December  31,   1918)   60. 

Annotation — Liability   of   Carrier  for   Extra   insurance   Pre- 
mium  Which    Shipper   is   Compelled   to    Pay   because   of 
Delay  Resulting  from  Deviation  by  Carrier: 
Under  the  above  heading  appears  an  annotation  to  the 
case  of  Bennett  v.  Missouri  Pacific  Ry.  Co.,  heretofore  re- 
ported in  164  Pac.  1084. 

Lawyers'  Reports  Annotated  (1918  A)  1066. 

Automobile    Insurance — Recovery  of  Stolen  Car — Return  to 
Assured: 

The  insured  under  an  automobile  theft  insurance  policy 
containing  a  provision  that  loss,  if  any,  shall  be  payable 
60  days  after  notice  and  proof  of  loss,  cannot  be  compelled 
to  accept  his  car  which  has  been  stolen  and  later  found  and 
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returned  to  him  after  the  expiration  of  60  days  from  the 
time  of  notice  and  proof  of  loss. 

[Judgment  for  plaintiff  below.     Here  affirmed  agralnst  com- 
pany.] 

O'Connor  v.   Maryland   Motor  Car  Insurance   Co.    (111. 
App.)  : 

13  Illinois  Law  Review,  Appellate  Court  Digest  (De- 
cember, 1918 — January,  1919)  70. 

Principal  and  Surety — Agent's  Bond — Limitation  of  Action: 
A  bond  executed  by  an  insurance  agent  provided  "and  it 
Is  further  understood  and  agreed  that  he  (the  agent)  shall 
make  good  and  pay  to  his  company  all  commissions  ad- 
vanced on  notes  where  such  notes,  or  any  part  of  them,  be- 
come due  and  are  not  paid  for  a  period  of  two  years  after 
the  severing  of  his  connection  with  his  company."  Heldf 
That  in  an  actio^  on  the  bond,  brought  to  recover  commis- 
sions advanced  on  policies  for  wliich  the  agent  had  taken 
premium  notes,  and  which  notes,  though  due,  were  unpaid, 
that  such  action  was  not  prematurely  brought  when  com- 
menced within  two  years  from  the  maturity  of  the  unpaid 
notes  and  from  the  termination  of  the  agency. 

Same— Same^ — Sufficiency  of  Consideration: 

The  bond,  being  a  "written  instrument"  within  the  mean- 
ing of  the  Oklahoma  Laws,  was  presumptively  supported  by 
consideration. 

[Judgment  against  obligee  below.     Here  affirmed  in  favor  of 
obligee.] 

Liverpool  &  London  &  Globe  Insurance  Co.  v.  Parker 
et  al.  (Okla.  S.  C.) : 

176  Pacific  Reporter    (January   6,  1919)    393. 

Action  on  Policy — Consideration — Written  Instrument: 

The  averment  of  the  complaint  that  the  sum  claimed  was 
"due  on  a  policy  of  insurance"  imported  that  the  action  was 
founded  on  the  breach  of  a  written  contract.  The  words 
"policy"  or  "policy  insurance"  are  the  designations  of  the 
formal  written  instrument  in  which  a  contract  of  insurance 
is  embodied.  Such  being  the  case,  it  was  unnecessary  to 
allege  the  consideration,  under  the  laws  of  Alabama,  provid- 
ing that  written  instruments  import  a  consideration. 

Foreign  Company — Services  of  Process — Sheriff's  Return: 

Sec.  4560,  Ala.  Code  1907,  made  the  Secretary  of  State 
Ex-Officio  Insurance  Commissioner,  and,  as  such,  the  agent 
of  foreign  companies  for  service  of  process.  Held,  That  a 
sheriff's  return  of  service  on  a  designated  person  "as  Sec- 
retary of  State  and  Ex-Offlcio  Insurance  Commissioner"  was 
sufficient  proof  of  service;  the  quoted  words  were  not  de- 
scriptive of  the  person. 

Same^ — Same^ — Same : 

In  an  action  against  a  foreign  company,  where  service  of 
process  was  made  upon  a  designated  person  described  as 
the  "Secretary  of  State  and  Ex-Offlcio  Insurance  Commis- 
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sioner/'  the  court  would  take  Judicial  notice  that  such  per- 
son was  the  holder  of  such  office. 

[Judsrment  for  company  below.     Here  reversed  against  com- 
pany.] 

Prudential  Casualty  Co.  v.  Kerr  (Ala.  S.  C.) : 

80  Southern  Reporter  (January  11,  1919)   97. 

Action  on  Bond — Place  of  Payment — Venue: 

In  essence  the  contract  was  that  if  the  plaintiff  should 
sustain  loss,  and  within  the  time  limited  deliver  notice  and 
claim  thereof  to  the  defendant  at  its  home  office,  the  de- 
fendant would  at  the  end  of  two  months  become  liable  to  the 
plaintiff.  No  particular  place  for  payment  was  specified. 
Held,  That  the  law  will  imply,  under  such  circumstances, 
that  payment  was  to  be  made  at  the  place  of  residence  of  the 
plaintiff,  or  wherever  found.  That  the  burden  was  on  the 
defendant  to  show  that  a  place  other  than  the  residence  of 
the  plaintiff  was  agreed  upon  as  the  place  of  payment;  there 
being  no  such  showing  the  venue  of  the  action  was  in  the 
county  in  which  the  plaintiff  resided. 

[Judgment:  Application  for  writ  of  supervisory  control  de- 
nied.] 

State  ex  rel.  Western  Accident  &  Indemnity  Co.  v.  Dis- 
trict Court  of  Seventh  Judicial  Dist.  in  and  for  Rich- 
land County  et  al.  (No.  4314)  (Mont.  S.  C.) : 

176  Pacific  Reporter  (January  13.  1919)   613. 

Employers'  Liability  Policy — Personal  Contract: 

That  Employers'  Liability  Policy  is  not  an  insurance  of 
property  but  against  personal  liability,  and  hence  the  in- 
surance was  personal. 

Same — Same: 

Where  insured  died,  and  his  wife  inherited  and  carried 
on  his  business,  an  Employers'  Liability  Policy  held  by  him 
would  not  inure  to  her  benefit 

Same— Same — Indorsements: 

The  policy  provided  that  no  assignment  or  change  of  in- 
terest would  bind  the  company  unless  its  consent  were  en- 
dorsed upon  the  policy.  The  wife,  after  the  death  of  her 
husband,  sent  in  the  policy,  with  request  that  an  indorse- 
ment be  made  in  her  favor.  Held,  That  an  indorsement  in 
her  favor  would  not  extend  to  cover  an  accident  which  had 
previously  occurred. 

Same^ — ^Transfer  of  Policy — "Cancellation": 

The  termination  of  the  contract  by  reason  of  the  death  of 
the  insured,  dfd  not  constitute  a  "cancellation"  within  the 
Workmen's  Compensation  Law,  requiring  notice  of  cancella- 
tion. 

[Award  of  compensation  below.     Here  reversed  in  favor  of 

Insurance  carrier.] 
Kolb  V.  Brummer  et  al.  (N.  Y.,  App.  Div.) : 

173  New  York  Supplement  (January  13,  1919)  72. 
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Prosecution  for  Arson — Investigation  by  Fire  Marshal — Evi- 
dence: 

Statements  taken  by  fire  marshal,  in  an  examination  with 
reference  to  a  fire  loss,  were  not  admissible  in  a  prosecu- 
tion for  arson,  although  not  made  under  oath. 

Same^ — Same — Same : 

Where  the  accused,  at  an  examination  before  a  fire  mar- 
shal, was  told  that  anything  he  might  say  would  be  used 
against  him,  his  silence  during  the  examination  of  other 
witnesses  could  not  be  construed  as  an  admission  against 
himself. 

Same — Sam^^Same : 

In  such  a  prosecution  the  testimony  of  a  detective  tending 
to  connect  the  accused  with  another  incendiary  fire,  distinct 
from  the  one  under  consideration,  was  inadmissible;  but  It 
was  proper  to  ask  the  accused  on  cross-examination  as  to 
his  connection  with  another  such  fire. 

[Accused  convicted  by  law.     flere  reversed.] 
People  V.  Klein  (N.  Y.,  App.  Div.) : 

173  New  York  Supplement  (January  13,  1919)  108. 

Corporation — Captltal  Stock — Expenses  of  Organization: 

The  law  of  Illinois  providing  for  the  organization  of  life 
insurance  companies  requires  that  the  entire  amount  of  cap- 
ital stock  shall  be  subscribed  and  paid  for,  and  shall  remain 
as  the  capital  of  the  company,  and  it  gives  no  warrant  for  the 
expenditure  of  money  subscribed  for  capital  slock  in  payment 
of  expenses  incurred  by  corporators  in  attempting  to  form  a 
corporation. 

Same— Sdme— Same: 

The  publication  of  a  copy  of  the  charter  proposed  to  be 
adopted  would  not  operate  as  notice  to  subscriber  to  the 
capital  stock  that  any  part  of  the  subscription  price  would 
be  used  in  payment  of  expenses  of  organization. 

[Judgment  for   plaintiff  below.     Here  affirmed   against   de- 
fendants.] 

Lang  V.  Blockl  et  al.  (111.  S.  C.) : 

121  Northecustern  Reporter  (January  14,  1919)  163. 

Annotation — Income    Tax    on    Commissions    of    Insurance 

Agent  on  Renewal  Premiums: 

Under  the  above  heading  appears  an  annotation  to  the 
case  of  Edwards  v.  Keith,  heretofore  reported  in  231 
Fed.  110. 

Lawyers'  Reports  Annotated  (1918  A)  601. 

Action  for  Damages — Fraud  of  Insurance  Carrier — Right  of 

Recovery: 

Where  the  agents  of  an  employers'  liability  company,  as 
required  by  the  policy  of  the  company,  made  settlement  of 
a  claim  against  a  policyholder,  obtaining  a  release  by  means- 
of  false  representations  to  the  injured  person,  and  such  re- 
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lease  was  used  by  the  policyholder  in  successfully  defending 
action  brought  by  the  injured  person,  the  liability  company 
became  liable  to  the  injured  person  for  such  damages  as  re- 
suited  from  its  fraud. 

[Judgment  for  defendant  below.     Here  reversed  against  de- 
fendant] 

Bailey  v.  London  Guarantee  &  Accident  Co.  (Ind.  App.) : 

121  Northeastern  (January  14,  1919)  128. 

Indemnity  Bond — Cancellation — Unilateral  Agreements: 

The  provision  of  the  bond  that  it  shall  remain  in  force  one 
year  unless  canceled  by  the  company  is  unilateral,  and  the 
bond  was  terminable  at  the  will  of  either  party,  and  where 
the  principal  gave  notice  after  payment  of  certain  install- 
ments of  premium  of  his  desire  to  have  the  bond  canceled, 
he  was  not  liable  for  further  premium. 

[Judgment  for  company  below.     Here  reversed  agralnst  com- 
pany.] 
Thomas  v.  Western  Indemnity  Company  (Tex.  C.  C.  A.) : 
206  Southwestern  Reporter   (January  15,  1919)    944. 

Fidelity  Bond — Examination  of  Accounts — Substantial  Com- 
pliance: 

In  the  application  for  the  bond  sued  on  it  was  represented 
that  the  accounts  and  cash  of  the  employe  would  be  ex- 
amined once  each  week  by  the  bank  directors.  The  state- 
ment containing  the  representations  also,  contained  that  the 
answers  "are  to  be  taken  as  conditions  precedent."  Held, 
That  the  representation  is  to  be  construed  as  a  promissory 
obligation,  a  substantial  compliance  with  which  would  be 
sufficient. 
Same — Misrepresentations — Forfeiture: 

A  representation,  in  an  application  for  such  a  bond,  that 
the  employe  had  always  theretofore  faithfully,  honestly  and 
punctually  accounted  for  all  funds  under  his  control,  was  ma- 
terial to  the  risk  under  Sec.  639,  Ky.  St.,  and  where  the  offi- 
cers of  the  assured,  at  the  time  the  representation  was  made, 
knew  that  it  did  not  state  the  facts  there  could  be  no  re- 
covery.    ' 

[Judgment  for   plaintiff   below.      Here  reversed   In   favor   ot 
Insurance  company.] 

Fidelity  &  Deposit  Co.  v.  Kane,  Special  Banking  Com- 
missioner (Ky.  C.  A.) : 

206  Southwestern  Reporter   (January  15.  1919)    888. 

Prosecution   for  Arson — Knowledge   of   Existence   of   Insur- 
ance— Burden  of  Proof: 

The  prosecution  for  burning  property  with  intent  to  de- 
fraud an  insurer,  it  must  be  shown  that  the  accused  had 
knowledge  of  the  existence  of  insurance  on  the  property 
burned. 
Same — Same — Evidence  Considered: 

There  was  testimony  by  the  county  sheriff  that  accused 
had  come  to  his  house  on  the  night  of  the  fire  and  told  him 
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of  It;  that  he  asked  accused  if  there  was  Insurance  and  ac- 
cused said,  "I  think  my  wife  had  a  little  insurance."  While 
the  evidence  of  the  burning  was  circumstantial  it  was  suf- 
ficient to  fix  the  act  on  the  accused.  There  was  no  conceiv- 
able motive  for  the  act  unless  to*  enable  the  wife  to  collect 
the  Insurance.  Held,  That  the  evidence  was  sufficient  to 
warrant  the  finding  that  the  accused  knew  of  the  existence 
of  the  insurance. 

[Accused  convicted  below.    Here  conviction  affirmed.] 

People  V.  Rose  (Cal.  D.  C.  A.) : 

176  Pacific  Reporter  (January  20,  1919)  694. 

Action  to  Recover  Commissions  on  Sale  of  Product*— Fail- 
ure to  Obtain  Proper  Insurance— Sufficiency  of  Defense: 
In  an  action  for  commissions  for  sale  of  petroleimi  and 
petroleum  products  the  fact  that  the  agents  in  having  writ- 
ten policies  of  fire  Insurance  which  did  not  cover  inflam- 
mable materials,  such  as  the  defendant  exported,  would  not 
deprive  them  of  their  commissions,  there  being  no  claim  of 
bad  faith,  and  the  matter  being  merely  one  of  clerical  in- 
advertence, and  no  damage  having  been  suffered  by  reason 
thereof. 

[Judgment  for  plaintilT  below  for  part  of  relief  demanded. 
Here  reversed  and  Judgment  directed  for  plaintiff.] 

Graverhorst  v.  Texas  Co.  (N.  Y.,  App.  Div.) : 

173  New  York  Supplement  (January  20,  1919)  285. 

Workmen's  Compensation — Assignment  of  Claim  against 
Wrong-Doer — Right  of  Assignee  to  Maintain  Action: 
An  insurance  carrier,  to  which  there  had  been  assigned  a 
claim  against  a  third  party  responsible  for  the  death  of  an 
employe,  could  maintain  an  action  against  such  third  per- 
son for  damages. 

[Judgment    against    insurance    company.      Here    reversed    in 
favor  of  insurance  company.] 

Travelers'  Insurance  Co.  v.  Louis  Padula  Co.,  Inc.,  (N. 
Y.  C.  A.) : 

121  Northeastern  Reporter  (January  21,  1919)  348. 

Burglary  Policy — Prior  Rejection  of  Application — Material: 

Whether  or  not  insured,  contrary  to  his  warranty,  had 
made  application  for  insurance  and  had  been  declined  was 
vital,  and  evidence  thereof  should  have  been  admitted. 

[Judgment  for  plaintiff  below.     Here  reversed  In  favor  of  in- 
surance company.] 

Schulman  &  Steinburg,  Inc.,  v.  Hartford  Accident  &  In- 
demnity Co.  (N.  Y.,  App.  Tr.)  : 

173  New  York  Supplement  (January  27,  1919)  448. 

Insolvent  Company — ^Trust  Funds — Cost  of  Receivership: 

Deposits  with  the  state  treasurer,  under  provisions  of  sec- 
tion 3607  Gen.  St.  Conn  1902,  administered  by  a  receiver  in 
accordance  with  section  3611,  and  as  a  result  of  his  care  in- 
creased substantially,  was  subject  to  its  equitable  proportion 
of  the  costs  of  the  receivership. 
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Same — Same — Same : 

An  order  that  the  expense  should  be  apportioned  between 
the  trust  fund  and  the  general  assets  in  the  proportion  of 
the  amounts  of  such  funds  at  the  time  of  the  making  of  the 
order  was  equitable,  there  having  been  no  accurate  record 
kept  apportioning  expenses. 

[Order  apportioniner  costs  below.     Here  affirmed.] 
McDonald,  Ins.   Corn's  v.  Aetna  Indemnity  Co.   (Conn. 
S.  C.  E.) : 

105  Atlantic  Reporter  (January  30,  1919)  331. 

Bankruptcy — Order  with  Reference  to  Insurance^Rightt  of 

Beneficiary: 

An  order  requiring  a  bankrupt  to  pay  or  secure  to  the  trus- 
tee the  cash  surrender  value  of  certain  policies  and  provid- 
ing that  if  this  value  were  not  so  paid  the  policy  should  pass 
to  the  trustee  as  assets  of  the  estate  cannot  be  considered 
a  summary  order  against  the  beneficiary. 

Same — Cash  Surrender  Value — Loan  Value: 

When  a  policy  on  the  life  of  a  bankrupt,  in  favor  of  his 
wife,  authorizes  change  of  beneficiaries,  but  provides  for  a 
"loan  value"  but  not  a  "cash  surrender  value,"  the  bankrupt 
will  be  required  to  pay  or  secure  to  the  trustee  the  amount 
of  the  loan  value,  it  being  substantially  the  same  amount 
that  would  In  ordinary  cases  be  allowed  as  a  cash  surrender 
value. 

[Order  of  referee  affirmed.] 

Rlchter  et  al.  v.  Rockhold  (U.  S.  €.  C.  A.,  5th  Cir.) : 
253  Federal  Reporter  (January  30,  1919)  941. 

Action  on  Policy — Notice— Burden  of  Proof: 

In  an  action  on  a  policy  of  hall  insurance  the  burden  of 
proof  was  upon  the  plaintiff  to  show  receipt  by  the  company 
of  notice  of  the  loss. 

[Judgment  for  plaintiff  below.    Here  reversed  In  favor  of  com- 
pany.] 

Clute  V.  Des  Moines  Mut.  Hall  &  Cyclone  Ins.  Ass'n. 
(S.  D.  S.  C.) : 

170  Northwestern  Reporter   (January  31,   1919)   164. 

Workmen's  Compensation  Policy — Scope  of  Risk — Contract 

Considered: 

Under  the  head  of  "description  of  business  operations  to 
be  insured"  there  was,  among  others,  the  following:  "Sales- 
men, collectors  and  messengers,  traveling  in  Minnesota." 
This  was  a  part  of  the  schedule  which  was  prepared  by  the 
Insurance  company  and  attached  to  the  policy.  The  policy 
Itself  undertook  to  indemnify  against  liability  under  the 
Minnesota  Workmen's  Compensation  Law  and  included  all 
employes  whose  wages  were  included  in  the  estimated  pay 
roll  upon  which  the  premium  was  based  "wherever  they  may 
be  in  the  service  of  the  assured."  The  Compensation  Act 
referred  to  accidents  to  extend  outside  of  the  state.  Seld^ 
That  there  was  no  ambiguity  in  the  policy  itself  and  that  It 
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extended  to  cover  an  employe  of  the  assured  traveling  In  Its 
service,  though  outside  the  state. 

[Judgment  agulnst  Insurance  company  below.   Here  ai&rmed«] 
State  ex  rel.  London  &  Lancashire  Indemnity  CD.  of 
America  v.  District  Court  of  Hennepin  County  (Minn. 
S.  C.) : 

170  Northwestern  Reporter  (January  81,  1919)  218. 

Garnishment — Service  of  Procets-— Statute: 

Act  No.  321,  Pub.  Acts  of  Michigan  1907,  providing  for 
service  of  process  upon  the  commissioner  of  insurance  has 
reference,  not  only  to  cases  where  an  insurance  company 
is  a  principal  defendant,  but  also  as  application  to  service 
of  garnishee  process. 

[Judgment  asrainst  garnishee  set  aside.    Here  affirmed  against 
plainUff.] 

Drueke-Lynch  Co.  v.  Corson  (Michigan  Bonding  &  Sure- 
ty Co.  Garnishee)   (Mich.  S.  C.) : 

170  Northwestern  Reporter  (January  81.  1919)   43. 

Annotation — Delay  in  Giving  IMotice  Required  by  Policy  In- 
suring against  Liability  for  Personal  Injuries  to  Third 
Person: 

Under  the  above  heading  appears  an  annotation  in  the 
case  of  McCarthy  v.  Rendle,  heretofore  reported  in  31  In- 
surance Digest  360. 

Lawyers'  Report  Annotated  (1918  E)  114. 

Principal  and  Surety — Contractor's  Bond — Parties: 

Contractor's  bond,  being  "liable  for  payment  of  labor  and 
material,"  persons  furnishing  labor  and  material  could  re- 
cover thereon. 
Same — Same^Limitation  of  Action: 

The  bond  provided  that  no  sued  action  or  proceeding  by 
reason  of  any  default  should  be  brought  against  the  princi- 
pal, and  that  no  recovery  could  be  had  for  any  damages 
accruing  after  a  stated  time.  Held,  That  these  limitations 
would  not  prevent  the  maintenance  of  an  action  brought 
after  the  date  named  for  damages  accruing  prior  to  that 
time. 
Same — Same^ — Need  of  Contract: 

Guaranty  or  indemnity  bonds,  such,  as  bonds  given  by 
building  contractors,  are  regarded  as  being  in  the  nature 
of  insurance   contracts   and,   for   like   reasons,   subject  to 
similar  rules  of  interpretation. 
Same— Sante^Llmitation  of  Action — Statute: 

Such   bonds   are   classed  and   regulated  by  the   general 
insurance  laws  of  North  Carolina  and  come  clearly  within 
the  terms  of  Sec.  4809  prohibiting  limitations  of  actidns  to 
less  than  one  year  after  the  cause  of  action  accrues. 
Same — Same — Same— Same : 

There  is  nothing  in  "Sec.  4805  which  imposes  undue  re- 
striction on  the  right  of  contract;  and  since  said  section  is 
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in  furtherance  of  the  public  policy  of  the  state  on  the  sub- 
ject, contracts  covered  by  it  must  be  and  are  made  subject  to 
Its  provisions;  this  position  is  in  no  way  modified  or  affected 
by  the  stipulation  "that  the  application  of  the  surety  here- 
under is  and  shall  be  construed  strictly  as  one  of  suretyship 
only." 

Same — Same— 'Notice— Waiver: 

When  the  bond  was  first  presented  for  signature  it  con- 
tained no  express  provision  for  payment  of  laborers  and 
materials.  The  agent  of  the  company,  in  charge  of  the 
matter,  changed  the  same  to  make  the  company  liable  in 
this  respect,  receiving  an  additional  fee  by  reason  of  this 
increase.  He  also  secured  a  change  in  the  building  con- 
tract to  the  effect  that  any  and  all  checks  in  payment  for 
material  should  be  drawn  Jointly,  to  him  and  the  con- 
tractor. The  delay  on  the  part  of  the  owner,  in  taking  over 
and  completing  the  work,  under  the  clause  providing  for 
this  course  of  action,  and  the  giving  of  the  notice  stipulated 
for,  was  due  to  the  request  of  such  agent,  he  representing 
that  the  contractor  had  arranged  to  secure  the  necessary 
money  to  complete  the  building.  HeM^,  That  this  evidence 
was  suflicient  to  show  waiver  of  notice  of  the  contractor's 
default  within  the  time  prescribed. 

Same — Same — Same — Same — Autliority    of   Agent: 

The  agent  in  question  was  designated  as  resident  assist- 
ant secretary.  The  company  had  a  number  of  resident 
assistant  vice-presidents,  having  power  to  aflix  the  seal  of 
the  company  to  applications  of  the  kind  under  considera- 
tion, but  they  were  not  to  be  considered  binding  unless  at- 
tested by  this  resident  secretary.  Held,  That  such  resident 
secretary  was  a  general  agent,  and  that  his  acts,  as  herein- 
before referred  to,  were  binding  on  the  company. 

[Judgment    against    surety    below.      Here   affirmed    against 
surety.] 

Guilford  Lumber  Mfg.  Co.  et  al.  v.  Johnson  et  al.  (N.  C. 
S.  C): 

97  Southeastern  Reporter  (February  1,  1919)   782. 

Annotation — What  Identity  of  Insurance    Is    Necessary    to 
Cause  Prior  Action  to  Abate  Action  on  Insurance  Policy 
or  Vice  Versa: 
Under  the  above  heading  appears  an  annotation  to  the 

case  of  Disbrow  Mfg.  Co.  v.  Creamery  Mfg.  Co.,  heretofore 

reported  in  132  N.  W.  913. 

Lawyers'  Reports  Annotated  (1918  A)  41. 

Liability  Policy — "Repairs" — Definition: 

The  policy  insured  against  liability  on  account  of  bodily 
injuries  accidentally  suffered  by  any  person  In  a  designated 
elevator.  The  policy  accepted  liability  for  injuries  to  any 
person  while  making  extraordinary  repairs  or  replacements, 
and  provided  "but  ordinary  repairs  to  any  such  elevator, 
its   shaft   or   attachments,   will   be   permitted,   provided   no 
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elevator  shall  be  run  or  used  while  It  or  the  shaft  in  which 
it  is  operated  are  undergoing  repairs."  The  testimony 
shows  that  the  deceased  was  on  and  cleaning  the  top  of 
the  elevator  at  the  time  of  the  accident;  that  he  had  been 
so  working  while  the  elevator  was  being  operated;  that  he 
was  cleaning  ofP  the  paint,  preparatory  to  repainting. 
Held,  That  this  work  did  not  constitute  the  making  of 
"repairs"  and  was  not  within  the  exception  quoted.  "Re- 
pair'* as  used  is  to  be  construed  as  meaning  "to  restore  to  a 
sound  or  good  state  after  decay." 

[Judgment  for  company  below.    Here  reversed  against  com- 
pany.] 
Finding  v.  Ocean  Accident  &  Guarantee     Corp.     (Col. 
S.  C.) : 

177  Pacific  Reporter   (February  8,  1919)   142. 

Action  on  Premium  Note^ — Failure  Consideration — Insolvent 

Company — Rights  of  Indorsee: 

Notes,  executed  by  farmers  for  Insurance  premiums  for 
insurance  for  a  company  which  was  then  insolvent,  were 
collectible  by  bank  to  which  they  were  indorsed,  where  there 
was  no  evidence  to  show  that  the  bank  had  knowledge  of 
the  insolvency  at  the  time  of  purchasing  the  notes. 

8ame^ — Disability  or  Counter-claim — Rights  of  Indorsee: 

That  the  bank  knew  that  makers  of  the  notes,  in  case  of 
loss,  would  have  a  set-off  or  counter-claim  would  not  pre- 
vent recovery. 

[Judgment  for  bank  below.    Here  affirmed  in  favor  of  bank.] 
Elmo  State  Bank  v.  Hildebrand  et  al.  (Kan.  S.  C): 
177  Pacific  Reporter   (February  8,  1919)   6. 

Annotation — May  One  Wiio  Destroys  Insured  Property  De- 
feat  an  Action  by  the  Owner  upon  the  Ground  That  the 
Right  of  Action  Is  in  the  Insurer: 

Under  the  above  heading  appears  an  annotation  in  the 
case  of  Wyker  v.  Texas  Co.,  heretofore  reported  in  31  In- 
surance Digest  385. 

Lawyers'  Report  Annotated  (1918  F)  145. 

Action     against     Title     Insurance     Company — Negligence — 

Knowledge  of  Assured: 

In  an  action  against  a  title  insurance  company,  founded 
upon  negligence  in  the  drawing  of  a  deed,  by  reason  of 
which  the  plaintiffs  became  liable  for  payment  of  assess- 
ments against  the  real  estate,  there  could  be  no  recovery 
where  plaintiffs  had  knowledge  of  such  assessments  at  the 
time  they  contracted  to  purchase  the  real  estate. 

Same— Policy — Nature  of  Contract: 

While  an  ordinary  fire  or  marine  policy  is  a  contract  of 
Indemnity,  valued  policies  of  this  character  may  also  be 
written  and  then,  in  the  absence  of  fraud,  the  amount  of 
the  loss  is  immaterial. 
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Same— Same — Same : 

All  life  policies  are  substantially  valued  policies. 
Same — Same^Measure  of  Recovery: 

A  creditor  whose  debt  has  been  paid  after  he  has  ob- 
tained a  policy  on  the  life  of  his  debtor  may  still  recover. 

Same — Same — Same: 

The  parties  to  an  insurance  contract  may  define  the  loss 
they  intend  to  cover,  so  long  as  the  contract  is  made  in 
good  faith,  and  not  as  merely  the  cover  of  a  wager. 

Same — Same — "Loss  or  Damage": 

The  policy  insured  against  "loss  or  damage."  Held, 
That  this  included  any  loss  or  damage  suffered  by  the 
owner,  by  reason  of  existing  defects  in  title.  It  covered 
loss  by  reason  of  assessments  as  against  the  property,  not 
included  among  the  encumbrances  excepted,  notwithstand- 
ing both  parties  had  knowledge  of  the  existence  of  the  as- 
sessments at  the  time  of  the  making  of  the  contract,  since 
the  assessments  might  have  been  vacated  or  reduced  or 
the  proceeding  with  reference  thereto  might  have  been 
void. 
Samie— Same — Reformation : 

Where  the  assessments  in  question  were  not  included 
within  the  exceptions  set  forth  in  the  policy  because  of 
the  promise  of  the  assured  to  pay  them,  the  insurance  com- 
pany was  entitled  to  a  reformation  of  the  policy  so  that 
it  might  be  relieved  from  paying  such  assessments. 

[Judgment  for  plaintiff  below.    Reversed  on  appeal  (167  N.  Y. 
Sup.  68).     Here  reversed  in  favor  of  insurance  compaiiy 
and  new  trial  ordered.] 
Empire  Development  Co.   et  al.  v.  Title  Guarantee  & 
Trust  Co.  (N.  Y.  C.  A.): 

121  Northeastern  Reporter  (February  4,  1919)  468. 

Action  for  Damages— Reference  to  insurance— Error: 

Each  Juror  was  asked  as  to  whether  or  not  he  had  any 
interest  in  a  certain  insurance  company.  Thereafter  offer 
was  made  to  prove  that  the  defendant  had  an  indemnity 
Insurance  policy  on  his  automobile.  A  further  offer  was 
made  both,  in  the  presence  and  hearing  of  the  Jury  that 
defendant's  counsel  were  employed  by  the  insurance  coin- 
pany.  Held,  That  these  offers  were  prejudicial  and  that 
the  error  was  not  accrued  by  instructions  of  the  court  that 
the  matter  of  insurance  should  be  disregarded. 

[Judgment  for  plaintiff  below.     Here  reversed  in  favor  of 

defendant] 
Martin  et  al.  v.  Lilly  (Ind.  App.)  : 

121  Northeastern  Reporter  (February  4,  1919)  44S. 

Libel  and  Slander — Charge  of  Arson — Damages: 

To  say  of  a  bank  that  it  burned  a  building  upon  which  it 
held  insurance  was  a  direct  attack  upon  its  business 
methods.      Such  a  statement  was  calculated  to  injure  the 
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plaintiff's  reputation  in  the  way  of  its   business,  and.  no 
special  damages  need  be  proven. 

[Judgment  for  plaintiff  below.  Affirmed  on  appeal  (169  N.  Y. 
Sup.  928).  Here  reversed,  on  other  grounda,  in  favor  of 
defendant.] 

B^st  National  Bank  of  Waverly  v.  Winters  (N.  Y.  C.  A.) : 

121  Northeastern  Reporter  (February  4,  1919)  469. 


Libel  and  Slander — Words  not  Slanderous  In  Themaelvee — 
Special   Damages: 

This  was  an  action  for  damages  for  alleged  slanderous 
words  by  agents  of  the  defendant  company,  to  the  effect 
that  certificates  of  insurance  issued  by  the  plaintiff  on  cotton 
shipments,  under  a  blank  policy  held  by  him,  were  unau- 
thorized and  that  the  Insurance  had  not  been  reinsured. 
The  statements  were  alleged  to  have  been  made  to  the 
pl&intifP's  financial  backer  and  that  by  reason  thereof  cer- 
tain shipments  proposed  to  be  made  by  plaintiff  were  tied 
up,  resulting  in  damage  to  him.  ffeld,  That  the  words 
were  not  libelous  per  se  and  it  was  necessary  for  the  plain- 
tiff to  prove  special  damages. 

Same — ^Agency — Evidence  Considered: 

There  was  evidence  tending  to  show  that  the  agent  who 
made  the  statements  had  been  employed  "to  keep  in  touch 
with  what  was  occurring  on  this  shipment  in  which  we 
were  so  vitally  interested"  and  that  such  agent  had  been  in- 
structed to  call  on  the  financial  backer.  Held,  That  this 
evidence  was  sufficient  to  entitle  the  plaintiff  to  go  to  the 
jury  with  question  of  whether  or  not  the  alleged  agent 
who  made  the  statements  had  authority  from  the  defendant 
company  to  make  them. 

[Judgment*  for    plaintiff    below.      Here    reversed,    on    other 
grounds,  in  favor  of  defendant.] 

Providence-Washington   Insurance   Co.  v.   Owens    (Tex. 
C.  C.  A.) : 

207  Southwestern  Reporter  (February  5,  1919)   666. 

Action  on   Policy — Cancellation — Question  for  Jury: 

The  issue  in  this  case  was  as  to  whether  or  not  a  rider, 
providing  for  collision  coverage,  had  been  canceled.  There 
was  evidence  that  after  the  death  of  the  insured  the  agents, 
who  issued  the  policy,  presented  claim  for  premium  includ- 
ing the  amount  charged  for  collision  coverage.  There  was 
other  substantial  evidence  to  the  contrary.  H^td,  That 
whether  or  not  there  had  been  a  cancellation  of  the  collision 
rider  was  for  the  Jury  and  that  the  court  erred  in  instruct- 
ing the  verdict  in  favor  of  the  defendant. 

[Judgment  for  company  below.    Here  reversed  against  com- 
pany.] 

Drew  V.  Atnerlcan  Automobile  Insurance     Co.     (Tex. 

C.  C.  A.) : 

207  Southwestern  Reporter  (February  6,  1919)  647. 
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Agency  Contract — Cancellation — Notice: 

The  agency  contract  under  consideration  contained  the 
following  provision:  "That  for  any  violation  of,  or  failure  to 
comply  with,  the  conditions  or  provisions  hereof,  the  gen- 
eral agent  or  the  company  shall  have  the  right  to  cancel 
this  agreement  *  *  *.  This  agreement  *  *  *  will  con- 
tinue in  force  thereafter,  subject  to  cancellation  upon  30 
days'  notice  from  either  party  to  the  other,  in  writing." 
Held,  That  either  party  had  the  right  to  cancel  at  once  for 
cause;  but  if  either  party  desired  to  cancel  without  cause 
he  was  bound  to  give  the  other  thirty  days*  notice. 

Same — Ownership    of    Premiums — Contract    Construed: 

The  parties  were  referred  to  in  the  contract  as  "the  com- 
pany" and  "the  general  agents."  The  contract  required 
the  agents  to  furnish  a  bond  for  the  payment  of  all  moneys 
that  might  be  due  to  them  from  the  company.  It  further 
provided  that  credits  extended  for  the  payment  of  premiums 
should  be  at  the  sole  risk  of  the.  agents  and  that  the  agent 
would  make  certain  reports  and  make  remittances  not  later 
than  sixty  days  after  each  report.  Held,  That  the  contract 
was  one  of  principal  and  agent  and  not  one  of  vendor  and 
vendee,  and  that  premiums  collected  by  the  agents  con- 
stituted property  of  the  company. 

[Petition  of  company    denied    by    referee.      Here    order  of 
referee  modified  In  favor  of  company.] 

In  re.  Mason  Co.  (U.  S.  D.  C.  Conn.) : 

254  Federal  Reporter   (February  6,  1919)    164. 

Insolvent   Company — Powers  of   Receiver — Right  to   Sue: 

A  receiver  of  an  insolvent  insurance  company  of  the  State 
of  Illinois,  appointed  in  conformity  with  the  statutes  of 
that  state,  is  vested  with  the  title  to  all  the  assets  of  the 
company  wherever  situated  and  may  sue  in  the  courts  of 
a  state  foreign  to  the  state  of  his  appointment.* 
Same — Same — Statutory   Deposits: 

This  was  an  action  by  the  receiver  of  a  foreign  Insur- 
ance company  against  the  state  treasurer  and  others  In 
which  the  state  treasurer  was  ordered  to  pay  into  court 
the  funds  deposited  with  him  by  such  company.  The 
statute  of  Alabama,  under  which  the  deposit  was  made,  as 
judicially  construed,  confines  those  entitled  to  share  In 
these  funds  to  Judgment  creditors  who  have  recovered 
Judgments  against  the  company,  upon  official  or  Judicial 
bonds.  The  interveners  in  this  case  were  not  creditors  of 
such  character.  Held,  That  the  interveners  were  In  no 
position  to  question  the  right  of  the  receiver  to  sue  for  such 
fund.  The  only  question  they  could  raise  was  as  to 
whether  or  not  they  were  of  the  class  of  creditors  which 
were  entitled  to  share  in  the  distribution  of  the  fund  in  the 
hands  of  the  court;  they  could  not  as  interveners  assert  and 
foreclose  an  alleged  equitable  lien  upon  the  fund. 
[Decree  for  complainant] 

Hopkins   v.   Lancaster,   State  Treasurer,   et  al.    (U.   S. 
D.  C,  Ala.) : 

254  Federal  Reporter  (February  6,  1919)   190. 
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Workmen's    Compensation    Policy — Mutual    Mistalce — Refor> 

mation: 

If  a  policy  protecting  an  employer  under  the  Workmen's 
Compensation  Law,  differed  from  that  actually  contracted 
for,  and  by  mutual  mistake  of  the  parties,  expressed  an 
agreement  not  intended  by  them,  there  is  no  reason  why 
they  could  not  correct  the  provisions  of  the  policy  to  state 
their  actual  intent,  unless  for  some  reason  they  would  be 
estopped  from  so  doing.  There  being  no  showing  here  that 
any  of  the  parties  whose  rights  are  involved  either  knew  of 
the  existence  of  the  policy  previous  to  the  accident  or  acted 
upon  it  in  any  way,  and  there  being  no  evidence  that  the 
deceased  employe  had  any  knowledge  of  the  policy  in 
question,  there  would  be  no  estoppel.  The  rights  of  the 
employe  and  his  dependents  resulted  from  his  status  as 
such  employe,  and  not  because  of  any  interest  he  had  in 
the  policy  or  knowledge  of  its  existence. 

[Award  affirmed  except  as  to  Ocean  Accident  A  Guarantee 

Corp.] 
Employers'  Liability  Assur.  Corp.  v.  Industrial  Accident 

Commission  of  California  et  al.; 
Aetna  Life  Insurance  Co.  v.  Same; 

Ocean  Accident  &  Guarantee  Corp.  v.  Same  (Cal.  S.  C.) : 
177  Pacific  Reporter   (February  10,  1919)   278. 

Mortgagor  and  Mortgagee^ — Collection  of  Insurance — Waiver 
of  Lien: 

The  mortgage  provided  "that  the  mortgagors  shall  keep 
the  buildings  insured  for  the  benefit  of  the  mortgagee  •  •  ♦. 
Should  the  mortgagee  receive  any  sum  or  sums  of  money  for 
any  damage  by  fire  such  amount  may  be  retained  and  applied 
by  said  mortgagee  toward  payment  of  the  amount  hereby 
secured,  or  the  same  may  be  paid  over,  either  wholly  or  in 
part,  to  the  said  mortgagors  to  enable  said  mortgagors  to 
repair  said  buildings."  Held,  That  the  mortgagee  was  not 
required  to  expend  all  insurance  money  collected  for  recon- 
struction of  the  buildings,  and  the  fact  that  she  collected 
the  insurance  and  had  agreed  to  use  a  portion  of  the  insur- 
ance proceeds  in  repair  of  the  buildings  could  not  be  con- 
sidered as  a  waiver  of  the  mortgage  lien. 
[Juderment  in  favor  of  mortgagee.] 

Troughton  v.  Digmore  Holding  Co.,  Inc.,  et  al.   (N.  Y., 
Sp.  Tr.,  Bronx  Co.)  : 

173  New  York  Supplement  (February  10,  1919)   659. 
Embezzlement   of    Insurance    Proceeds — Evidence — Copy    of 
Policy: 

In  a  prosecution  for  embezzlement  by  a  guardian,  of  in- 
surance proceeds  received  by  him  as  such,  it  was  error  to 
admit  a  copy  of  the  policy  under  which  the  proceeds  were 
paid,  where  there  was  no  proof  of  the  loss  of  the  original 
and  no  proof  that  it  was  sent  to  the  home  oflice  and  no 
proper  showing  that  It  was  a  true  copy. 

[Accused  convicted  below.    Here  conviction  reversed.] 
State  V.  Sibley  (Mo.  S.  G.) : 

207  Southwestern  Reporter  (February  12,  1919)   806. 
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Fidelity  Bond— Notice— Pieading: 

Where  there  was  no  suflacient  allegation  or  performance 
of  the  condition  with  reference  to  notice  and  no  suflacient 
allegation  of  waiver  thereof  there  could  be  no  recovery. 

[Judgment  for  surety  company  below.    Here  affirmed  in  favor 

of  surety  company.] 
Bank  of  Ball  Ground  v.  National  Surety  Co.  (Ga.  C.  A.) : 
97  Southeastern  Reporter   (February  16,  1919)   892. 

Business    of    Insurance — Public     Interest — Laws     Licensing 
Brokers: 

The  business  of  Insurance  is  clothed  with  a  public  Inter- 
est and  subject  therefore  to  state  regulation.  It  necessarily 
follows  that  those  engaged  in  it  or  who  bring  about  Its 
consummation  are  affected  with  the  same  interest  and  sub- 
ject to  regulation  as  it  is.  A  broker  is  an  instrument  of 
such  consummation.  The  statute  of  South  Carolina  provid- 
ing for  the  licensing  of  brokers  and  requiring  them  to  be 
residents  of  that  state  involved  the  regulation  of  a  matter 
affected  with  public  interest  and  was  within  the  police 
power  of  the  state. 

Same — Same — Same: 

Such  a  statute  was  not  in  violation  of  the  "due  process  of 
law"  clause  and  was  not  a  denial  of  equal  rights. 

[Complainant's    petition    dismissed    below    (89    Southeastern 
898).    Here  affirmed  against  complainant] 

La  Tourette  v.  McMaster,  State  Insurance  Com'r.  (U.  S. 
S.  C): 

89  Supreme  Court  Reporter  (February  16,  1919)  160. 

Fidelity     Bond — Right    of     Recovery — Existence    of    Other 

Means  of  Obtaining  indemnity: 

The  lien,  if  any,  of  the  plaintiff  bank  on  the  stock  of  one 
of  the  defendants,  on  account  of  these  wrongful  acts  the 
loss  so  sustained  interposed  no  obstacles  to  Its  looking  to 
the  surety  for  indemnity,  as  provided  In  the  bond. 

Same— Time  of  Filing  Claim — Forfeiture: 

The  provision  in  the  bond  that  no  claim  should  be  paid 
unless  filed  six  months  from  its  expiration  or  cancellation 
constituted  a  defense  to  the  action  against  the  company. 

[Judgment  for  plaintiff  below.     Here   reversed  In   favor  of 
surety.] 

Colony  State  Bank  of  Colony  v.  Watson  et  al.   (Kan. 

S.  C.) : 

177  Pacific  Reporter  (February  17,  1919)   644. 

Workmen's   Compensationi — Constitutionality: 

A  provision  of  the  New  York  Workmen's  Compensation 
Law,  requiring  self-insurers  and  mutual  insurers,  of  doubted 
solvency,  to  pay  Into  court  the  present  value  of  future 
instalments  of  any  award  on  account  of  a  death  claim.  Is 
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unconstitutional  in  that  it  discrlminateB  against  such  in- 
surers and  in  favor  of  other  insurers. 

[Award  against  employer  below.     Here  reveraed.] 
Sperduto  v.  New  York  City  Interborough  Railway  Co. 
(N.  Y.,  App.  Div.): 

VIZ  New  York  Supplement  (February  17,  1919)  894. 

Corporation — Practice  of  Law — Guaranty  Companies: 

Sec.  280  N.  Y.  Penal  Code,  prohibiting  corporations  from 
practicing  law,  does  not  apply  to  a  corporation  organized 
to  insure  titles  and  guarantee  mortgages. 

Same — Same — Same : 

A  guaranty  company  may  protect  itself  by  action  in  the 
name  of  the  insured.  In  so  doing  it  is  proceeding  about 
Its  own  immediate  affairs  and  is  not  violating  the  section 
above  quoted. 

[AN>lication  of  Bar  Association  is  denied.] 
In  re.  Kelsey  et  al.  (N.  Y.,  App.  Div.) : 

178  New  York  Supplement  (February  17,  1919)  SCO. 

Deed — Validity — Subsequent  Act  of  Grantor  insuring  Prop- 
erty as  His  Own: 

That  a  father,  after  voluntary  conveyance  of  certain  proih 
erty  to  his  son,  insured  the  property  as  if  he  were  still  the 
sole  owner  of  it,  did  not  invalidate  the  deed. 

[Decree  In  favor  of  erantee  below.    Here  affirmed.] 
Roche  et  al.  v.  Roche  (111.  S.  C): 

121  Northeastern  Reporter  (February  18,  1919)  €21. 

Action  on  Poiicy — Adjustment  of  Loss — Authority  of  Agent: 
The  insured  wrote  a  letter  in  which  he  stated:  "I  would 
like  Messrs.  Buck  &  Skarlarken  to  act  in  my  stead  in 
adjusting  the  loss."  Held,  That  this  letter  constituted  the 
two  persons  named  Joint  agents,  and  that  one,  acting  alone, 
was  without  power  to  enter  into  any  agreement  for  adjust- 
ment of  the  loss. 

Same — Notice  and  Proof  of  Loss — Statute: 

Sec.  1874,  1875  South  Dakota  Civ.  Code,  providing  that 
all  defects  in  notice  and  proof  of  loss  shall  be  deemed 
waived  where  the  insurer  omits  to  specify  its  objectionsr 
are  as  much  a  part  of  the  insurance  contract  as  though 
written  in  the  policy,  and  control  wherein  other  provisions 
conflict  with  the  policy  provisions. 

Same — Same— Waiver: 

By  recognition  of  liability  long  after  the  time  in  which 
the  policy  requires  proofs  of  loss  to  be  made,  the  company 
could  not  deny  liability  on  the  ground  that  no  proofs  of 
loss  had  been  made. 

Same— Loss  Caused  by  Hail— Damage  from  Rust: 

Under  a  policy  insuring  against  loss  by  hail,  if  rust  or 
increased  rust  was  the  result  of  the  hail,  then  there  could 
23 
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be  a  recovery  for  the  resulting  loss.    The  loss  under  such 
circumstances  would  be  traceable  "directly  to  hail." 

[Judgment  for  plaintiff  below.     Here  affirmed  asainat  com- 
pany.] 
Reeves  v.  National  Fire  Insurance  Co.     (Farmers'  State 
Bank  of  Bruce,  Intervener.)  (S.  D.  S.  C.) : 

170  Northweatem  Reporter  (February  21.  1919)  676. 

Action  to  Recover  Premiums — Payment — Directed  Verdict: 
In  an  action  to  recover  insurance  premiums  the  insured 
alleged  payment.  The  court  finds  that  from  all  the  evi- 
dence the  only  reasonable  inference  to  be  drawn  was  that 
there  was  no  payment.  Held,  That  a  directed  verdict  in 
favor  of  the  insurance  company  was  correct. 

[Judgment  for  insurance  company  below.     Here  affirmed  in 
favor  of  Insurance  company.] 

United  States   Casualty  Co.  v.   Consolidated  Auto  Co. 
(S.  C.  S.  C.) : 

98  Southeaatem  Reporter  (March  1,  1919)  Itt. 

Husband  and  Wife — Contract  to  Induce  Procurement  of  Di-. 

vorce — Validity: 

An  agreement  by  husband  to  make  certain  monthly  pay- 
ments to  his  wife,  and  to  take  out  insurance  in  a  certain 
amount  payable  to  her  upon  his  death  in  case  she  did  not 
remarry,  and  a  further  agreement  to  confess  judgment  for 
a  stipulated  amount  to  secure  performance  on  his  part,  in 
order  to  induce  her  to  procure  a  divorce,  is  illegal  and 
against  public  policy,  and  upon  the  wife's  remarriage  the 
husband  could  enjoin  enforcement  of  the  judgment  so  con- 
fessed. 

[Judgment  againat  plainUtt  below    (166   N.   Y.   8up.   1144). 
Here  reversed.] 

Schley  v.  Andrews  (N.  Y.  C.  A.) : 

121  Northeastern  Reporter  (March  4,  1919)   812. 

Insolvent  Company — Claims  on   Behalf  of  United   Stated- 
Jurisdiction: 

A  State  court,  appointing  a  receiver  for  an  insolvent  in- 
demnity company,  was  without  jurisdiction  to  determine 
validity  of  claim  against  and  amount  of  liability  of  such 
company,  as  surety,  on  a  bond  in  favor  of  the  United  States, 
the  Federal  Courts  having  exclusive  jurisdiction  thereof. 

Same— Same — Same : 

Jurisdiction  of  appointing  court  over  actions  against  re- 
ceiver and  rule  requiring  consent  of  such  court  to  c(Mn- 
mencement  of  actions  in  other  courts,  has  no  application  to 
suits  on  bonds  in  favor  of  United  States. 

Satrnt — Judgment  Rendered  In  Federal  Court — Enforcement: 

A  judgment  against  such  a  company,  in  the  hands  of  a 

receiver,  rendered  by  the  Federal  court  on  a  bond  In  favor 
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of  the  United  States,  does  not  in  itself  affect  funds  In  the 
receiver's  hands,  and  can  he  enforced  only  hy  intervention 
in  the  court  appointing  the  receiver. 

Same — Allowance  of  Claims — Facts  Considered: 

An  order  of  court,  wherein  the  receiver  was  appointed, 
authorizing  the  receivers  to  defend  a  case  in  another  Juris- 
diction, exhausted  the  discretion  of  the  appointing  court 
and  upon  rendition  of  Judgment  in  such  other  Jurisdiction 
the  amount  thereof  hecame  an  allowed  claim  in  the  re- 
ceivership proceedings. 

Same— Filing  of  Claims — Estopped: 

Where  a  defense  of  a  suit  in  the  other  Jurisdiction  was 
continued  in  the  name  of  the  company,  and  the  existence 
of  the  receivership  was  not  disclosed,  the  receivers  were 
precluded  from  resisting  the  claim  founded  upon  Judgment 
so  rendered  hecause  it  was  not  formally  filed  within  the 
allotted  time. 

Same — Same — Same : 

The  receivers  and  the  appointing  court  were  bound  by  the 
Judgment  rendered  in  the  other  Jurisdiction  as  much  as  if 
the  defense  had  been  conducted  in  the  name  of  the  re- 
ceivers under  the  rule  that  one  in  whose  behalf  suit  is  de- 
fended is  bound  by  the  Judgment  therein. 

Same — Same— Jurisdiction : 

The  court  appointing  the  receiver  had  authority  to  refer 
the  determination  of  claims  to  another  court,  as  in  this 
case  to  the  Federal  court. 

Same — Same— Res  Ad  judicata: 

A  denial  of  application  for  time  in  which  to  file  a  claim 
was  not  an  adjudication  of  a  second  application  to  compel 
the  listing  of  a  claim  upon  the  theory  that  it  had  previously 
been  allowed. 

[Judgment  for  claimants.] 

MacDonald,  Insurance  Commissioner  v.  Aetna  Indem- 
nity Co.  (Application  of  Bashford-Burmister  Co.  et 
al.)  (Conn.  S.  C.  E.) : 

106  AtlanUc  Reporter  (March  6,  1919)   470. 

Landlord  and  Tenant — Distribution  of  Insurance  Proceeds: 
Where  one  has  an  insurable  interest  in  property  and  an  in- 
surance company  sees  fit  to  issue  a  policy  thereon  and  ac- 
cept the  premium,  and  pay  the  entire  amount  of  the  insur- 
ance in  case  of  loss,  that  is  a  matter  entirely  between  the  as* 
sured  and  the  company  and  cannot  be  taken  into  considera- 
tion when  other  parties  are  claiming  the  insurance  money 
from  the  assured. 

[Judgment  in  accordance  with  opinion.] 
Griffin  v.  Pfeffer  Lumber  Co.  (111.  App.) : 

It  Illinois  Law  Review,  A]H>ellata  Court  Digest  (Feb* 
ruary,  March,  1919)  lit. 
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insolvent  Company — Unliquidated  Claims: 

A  claim  which  had  accrued  at  the  time  of  the  appointment 
of  the  receiver,  was  provable,  notwithstanding  it  was  still 
an  unliquidated  claim. 

Same — Recognition  of  Claim — Defense  of  Action  in  any  Juru 

isdiction: 

The  receiver  of  an  insolvent  company,  by  undertaking 
defense  of  an  action  in  another  Jurisdiction,  recognizes 
claim  as  properly  before  him  and  is  bound  by  the  Judgment 
rendered.  The  defense  by  the  receiver  in  such  a  case 
amounts  to  equity  to  a  presentation  of  the  claim. 

[Judgment  against  claimant  below.     Here  reversed  in  favor 
of  claimant] 

MacDonald,   Insurance   Commissioner,  v.  Aetna  Indem- 
nity Co.  (Applications  of  Husbands)  (Conn.  S.  C  E.): 
105  Atiantlc  Reporter  (March  6.  1919)   480. 

Audit  by  Insurance  Commissioner — Payment  for  Services — 

Statute  Construed: 

The  legislature  had  power  to  authorize  or  direct  payment 
for  services  rendered  at  the  request  of  insurance  commis- 
sioner in  the  examination  of  county  records,  and  as  provided 
by  Gen.  Laws  Ore.  1913,  c.  286.  without  regard  to  the  fact 
that  the  claim  for  services  had  once  been  rejected  when 
presented;  the  former  action  was  not  an  adjudication  of  the 
right  of  recovery  under  the  new  act  of  the  legislature,  pro- 
viding for  the  payment  of  services  rendered  in  accordance 
with  the  laws  of  1913. 

[Judgment  against  plaintiffs  below.     Here  reversed  In  favor 

of  plaintiffs.] 
MacKenzie  et  al.  v.  Douglas  County  et  al.  (Ore  S.  C): 
178  Pacific  Reporter  (March  10,  1919)   S50. 

Surety  Bond — Rule  of  Construction: 

Where  a  bond  executed  by  assured  is  open  to  two  con- 
structions, one  of  which  will  uphold  and  the  other  defeat 
the  claim  of  the  insured,  that  which  is  most  favorable  to 
the  insured  will  be  adopted. 
Same — Measure  of  Recovery — Facts  Considered: 

The  city  ordinance  required  jitney  operators  to  furnish 
bond  in  the  sum  of  $1,000  for  each  vehicle  operated  and  pro- 
vided that  "in  no  event  shall  the  surety  or  surties  thereon  be 
liable  for  more  than  the  amount  of  such  bond."  The  operator 
filed  two  such  bonds.  One  of  the  surety  companies  compro- 
mised claim  against  it  for  $900.  It  was  the  contention  of  the 
other  surety  company  that  it  was  liable  for  only  $100.  Held, 
That  the  fact  that  there  had  been  another  bond  would  not 
relieve  the  defendant  company  from  paying  the  full  face 
of  its  bond  so  long  as  the  claimant's  demands  had  not  been 
satisfied  in  full.  The  obligations  of  the  two  surety  com- 
panies were  not  joint,  but  separate  and  distinct. 
[Judgment  for  plaintiff  for  full  amount  of  bond.] 
Western  Indemnity  Co.  v.  Murray  (Tex.  C.  C.  A.) : 

208  Southwestern  Reporter   (March  12,  1919)   696. 
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Property  Belonging  to  Allen  Enemy — Evidence  Considered: 

This  was  a  motion  to  make  permanent  an  injunction 
wherein  the  defendant  was  restrained  from  paying  certain 
funds  to  the  alien  enemy  property  custodian.  The  fund  in 
question  was  acquired  as  follows: — The  plaintiff  insurance 
company,  a  Russian  corporation,  was  represented  by  a  Ger- 
man partnership  which  operated  in  United  States  through 
local  agents.  Upon  the  commencement  of  the  war  the  in- 
surance company  undertook  to  cancel  the  agency  agreement 
with  the  German  partnership,  thereupon  the  local  agents, 
in  the  United  States,  were  forwarded  an  agency  contract 
by  the  company.  This  contract,  which  was  accepted  by  the 
local  agency,  required  that  concern  to  make  certain  expen- 
ditures for  maps  and  records  formerly  possessed  by  the 
German  agency.  The  local  agency  undertook  to  obtain  a 
modification  of  the  contract  tendered,  with  a  view  to  avoid- 
ing such  expenditures.  While  awaiting  a  response  to  their 
communications  the  local  agency  set  apart  a  certain  per^ 
centage  of  their  agreed  compensation  for  a  fund  that  would 
be  available  for  making  a  purchase  if  that  feature  of  the 
constract  was  insisted  upon.  This  fund  was  deposited  with 
the  defendant,  with  whom  the  insurance  company  k^pt  de- 
posits for  the  security  of  the  policyholders  in  this  country, 
and  is  the  fund  demanded  by  the  custodian  as  being  owned 
by  ^lien  enemies.  Held,  That  Sec.  38  of  the  New  York 
Insurance  Law,  providing  that  "Every  person  appointed  or 
acting  in  this  state  as  agent  of  any  insurance  corporation, 
who  receives  or  collects  any  moneys  as  such  agent,  shall 
be  responsible  in  a  trust  or  fiduciary  capacity  to  such  cor- 
poration therefor,"  did  not  apply  so  as  to  Justify  the  deposit 
of  the  fund  by  the  local  agency  in  the  manner  in  which  it 
was  disposed  of.  Held,  further,  That  the  determination  of 
the  custodian,  made  in  good  faith,  entitled  him  to  the  pos- 
session of  the  fund  and  that  his  determination  would  not 
be  interefered  with  by  injunction. 

[Injunction  previously  granted,  and  bill,  dismissed  for  want 
of  equity.] 

Salamandra  Insurance  Co.  v.  New  York  Life  Insurance 
&  Trust  Co.     (U.  S.  D.  C,  N.  Y.): 

254  Federal  Reporter   (March  18,  1919)   862. 

Liability   Pol Icy^Notlce— Condition   Precedent: 

Where  the  policy  required  immediate  written  notice  of 
any  accident  the  giving  of  such  notice  was  a  condition  pre- 
cedent to  recovery.  When  the  insured's  investigator  re- 
ported that  a  passenger  was  claiming  to  have  been  injured 
by  negligence  of  the  assured's  employes,  it  then  became  the 
duty  of  the  assured  to  give  such  notice. 
8«me-^ame— Unreasonable  Delay: 

The  evidence  showed  that  for  months  before  the  written 
notice  was  given  the  assured  knew  that  the  passenger  claim 
of  injury  would  bring  her  case  within  the  terms  of  the 
policy.  Held,  That  delay  in  giving  notice  for  such  period 
of  time  operated  to  release  the  insurer. 
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Same — Same — Waiver: 

Testimony  as  to  a  conversation  between  a  representatiye 
of  the  insured  and  a  representative  of  the  insurance  com- 
pany, in  which  the  latter  denied  liability,  but  in  which  con- 
versation no  reference  was  made  to  failure  to  give  notice, 
was  insufficient  to  show  a  waiver  of  delay  in  giving  notice. 
There  can  be  no  waiver  of  a  right  unless  the  right  is  known 
and  it  was  intended  to  surrender  it. 

[Judgment  for  assured  below.     Here  reversed  In  favor  of 

insurance  company.] 
Boston  Elevated  Railway  Co.  v.  Maryland  Casualty  Co. 
(Mass.  S.  J.  C): 

122  Northeastern  Reporter   (March  18.  1919)   191. 


Workmen^s  Compensation — Notice — Excuse : 

That  an  injured  employe  had  no  knowledge  that  the  em- 
ployer carried  insurance,  was  no  excuse  for  failing  to  give 
notice  to  the  employer. 

[Decree   denying   compensation   below.     Here   affirmed.] 
Frier's  Case     (Mass.  S.  J.  C): 

122  Northeastern  Reporter   (March  18,  1919)   196. 


Action   against   Wrong-Doer — Evidence — Existence   of  Com- 
pensation Insurance: 

In  an  action  against  a  third  party  responsible  for  an  in- 
jury to  plaintiff's  employe,  on  account  of  which  plaintiffs 
were  obliged  to  pay  compensation,  it  was  not  error  to  ex- 
clude the  testimony  that  plaintiffs  carried  compensation  in- 
surance and  that  the  award  as  against  plaintiffs  had  been 
paid  by  the  insurance  company. 

[Judgment  for  plaintiffs  below.     Here  affirmed   against  de- 
fendant] 

Vose  et  al.  v.  Central  Illinois  Public  Service  Co.   (111. 
S.  C): 

122  Northeastern  Reporter   (March  18.  1919)  184. 


Suit  for  Specific  Performance — Faiiure  to  Assign  Poiicies — 
Evidence  Considered: 

In  a  suit  for  specific  performance  of  a  contract  to  pur- 
chase, which  provided  for  assignment  of  insurance  policies 
on  the  property,  the  fact  that  the  evidence  did  not  show  an 
assignment  of  the  policies  did  not  justify  dismissal  of  the 
bill  where  defendant  did  not  at  the  time  refuse  performance 
because  the  policies  had  not  been  properly  assigned  and 
where  the  policies  were  at  the  time  available  for  transfer 
had  the  defendant  been  willing  to  proceed  with  the  transac- 
Uon. 

[Judgment  for  defendant  below.     Here  reversed  against  de- 
f^dant] 

BuBChhauser  et  al.  v.  Tudelson  (111.  S.  C.) : 

122  Northeastern  Reporter  (March  18,  1919)  100. 
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Workmen's    Compensation— Admli«lor*«    of    Adjuster— Evi- 
dence: 

An  insurance  adjuster,  who  appeared  before  the  Work- 
men's Compensation  commissioner  as  a  representative  of 
an  employer  and  insurer,  to  obtain  approval  of  a  voluntary 
agreement  for  compensation,  was  entitled  to  represent  the 
defendants,  whether  or  not  he  was  an  attorney,  and  his 
statements  were  binding  upon  him. 

Same — Same — Same : 

The  statement  of  such  an  adjuster  that  the  deceased 
had  been  injured  in  a  certain  way,  was  properly  considered^ 
as  against  the  objection  that  it  was  made  in  furtherance 
of  a  compromise. 

[Judgment  settingr  aside  award  below.    Here  reversed.] 
Riccio  V.  Montano  et  al.     (Conn.  S.  C.  E.) : 

105  AtlanUc  Reporter  (March  20,  1919)   626. 

Insurance  Commlssicner — Writ  of  Prohibition: 

A  writ  of  prohibition  may  be  invoked  under  the  laws 
of  Missouri  to  prevent  the  superintendent  of  insurance  from 
usurping  judicial  power. 

Same— Revocation  of  License: 

The  power  given  to  the  state  superintendent  of  insurance 
to  revoke  licenses  is  in  its  nature  judicial,  but  such  officer 
cannot  revoke  the  license  of  a  foreign  corporation  unless 
it  is  unsound  financially.  The  refusal  of  such  a  corporation 
to  pay  specific  claims  until  their  validity  had  been  judicially 
determined  is  no  sufficient  ground  for  revocation  of  license. 

Same— Same— Writ  of  Prohibition: 

A  writ  of  prohibition  will  issue  as  against  the  state's 
superintendent  of  insurance  to  prohibit  the  revocation  of 
license  of  a  foreign  company,  because  of  its  failure  to  pay 
specific  claims  until  they  are  judicially  passed  upon,  where 
such  company  possesses  sufficient  financial  qualification  te 
do  business  in  the  state. 

[Writ  of  prohibition  made  flnaL] 

State  ex  rel.  United  States  Fidelity  &  Guaranty  Co.  v. 
Harty,  Superintendent  of  Insurance,  (Mo.  S.  C): 

208  Southwestern  Reporter  (March  19,  1919)   8S6. 

Action   on    Burglar   Policy — Answer— Bill  of  Particulars: 

In  an  action  on  a  policy  of  burglary  insurance,  where  the 
company  alleged  certain  warranties  and  conditions  prece- 
dent in  the  policy,  and  then  alleged  that  the  insured  had 
failed  to  comply  with  them,  the  insured  was  entitled  to  a. 
bill  of  particulars  of  each  of  these  defenses. 

[Order  granting,  in  part,  motion  for  blU  of  particulars  below.. 

Here  modified  and  affirmed.] 
Goldberg  v.  National  Surety  Co.  (N.  Y.,  App.  Div.) : 

174  New  York  Supplement  (March  24,  1919)   612. 
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Gifts — Evidence: 

In  an  action  by  a  stepchild  to  recover  certain  propertj 
alleged  to  have  been  given  her  by  her  father,  testimony  as 
to  certain  changes  of  beneficiaries  made  by  him  was  inad- 
missible. 

[Judgment  for  plalntifC  below.     Here  affirmed   again«t  de- 
fendant] 

Haynes  v.  Gwin  (Ark.  S.  C): 

209  Southwestern  Reporter  (March  26,  1919)  67. 

Action  for  Damages — Reference  to  Insurance — When  Harm- 
less Error: 

In  an  action  for  damages  for  personal  injury  it  was  im- 
proper to  make  reference  to  the  insurance  company  by 
which  the  defendant  was  indemnified.  The  error,  however, 
was  harmless  where  the  court  immediately  after  the  allu- 
sion to  the  insurance  company  cautioned  the  Jury  as  to  the 
immateriality  of  such  fact  Furthermore,  where  the  verdict 
was  otherwise  well  warranted  by  the  evidence  and  the  dam- 
ages allowed  were  small  the  error  was  not  prejudicial. 

[Judgrment  for  plaintiif   below.     Here  affirmed   against  de- 
fendant] 

Holt  V.  Oval  Oak  Mfg.  Co.     (N.  C.  S.  C.) : 

98   Southeastern  Reporter    (March   29,   1919)    SI9. 

Employers'  Liability  Policy — Employe  under  Age — Waiver: 
The  rule  that  conditions  a  policy,  which  would  render  it 
void  ab  initio  under  facts  known  or  readily  ascertainable  by 
the  insurer  are  waived  by  its  issuance,  could  not  be  relied 
upon  to  establish  waiver  of  the  illegal  empl03^ment  of  a 
certain  employe,  because: — First,  a  policy  extending  to  all 
of  the  employes  would  not  be  rendered  void  ab  initio  by  rea- 
son of  the  illegal  employment  of  one  person;  Second,  the  in- 
surance company  had  the  right  to  assume  that  the  contract 
of  employment  was  legal,  and  that  the  employer  was  not 
guilty  of  crime,  as  we  find  under  the  laws  of  California, 
for  emplo3ring  a  person  under  the  designated  age  without 
a  proper  certificate. 

Same— Oral  Contract — Presumption  as  to  Terms: 

An  oral  agreement  to  insurer  is  presumed  to  be  upon  the 
basis  of  the  usual  terms  contained  in  the  company's  policies. 

Same— Illegal   Employment — Waiver: 

There  is  no  significance  in  the  issuance  of  a  policy  after 
the  death  of  an  employe,  in  pursuance  of  previous  oral  con- 
tract, nor  the  acceptance  or  retention  of  the  premium  there- 
on, where  the  policy  provides  for  a  continuing  liability  even 
after  the  accident. 

[Award  against  insurance  carrier  below.     Here  reversed  in 
favor  of  Insurance  carrier.] 

Maryland  Casualty  Co.  v.  Industrial  Accident  Commis* 
sion  of  California  et  al.     (Cal.  S.  C.) : 

178  Pacific  Reporter  (March  81.  1919)   868. 
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Action  for  Malpractice— Reference  to  Insurance — Error: 

This  was  an  action  to  recover  for  value  of  medical  ser- 
vices. The  defendant  filed  a  counter-action  for  damages 
for  malpractice.  A  witness  for  the  plaintiff  testified  that 
he  was  a  memher  of  the  Countj  Medical  Association  and 
he  was  then  asked  if  the  plaintiff  was  a  memher  of  such 
association.  To  this  question  objection  was  made,  and  in 
reply  to  the  cross-inquiry  as  to  the  purpose  of  the  question 
counsel  for  the  defendant  stated: — "The  purpose  of  show- 
ing .whether  or  not  the  association  protects  any  member  in 
litigation  brought  against  him  in  a  case  of  the  present  char- 
acter. Held,  That  the  evidence  was  not  admissible  for  that 
purpose.  It  is  probable  that  the  jury  would  be  more  in- 
clined to  find  a  verdict  against  plaintiff  if  it  believed  he 
was  indemnified  than  if  he  had  to  bear  the  burden  alone. 
Granting  that  the  question  was  proper  to  show  the  interest 
or  bias  of  the  witness  the  statement  of  counsel  was  likely 
to  be  prejudicial  and  the  court  should,  at  least,  have  pei^ 
mitted  the  plaintiff  to  show  as  a  matter  of  fact  that  no 
such  indemnity  really  existed. 

[Judgment  for  defendant  on  counter-action  below.     Here  re- 
versed in  favor  of  plaintiCt] 

Dameron  v.  Ansbro  (Cal.  D.  C.  A.) : 

178  Pacific  Reporter  (March  81,  1919)   874. 

Action  on  Policy— Forfeiture— Waiver: 

The  sending  of  proofs  of  loss  to  the  Insured  is  not  a 
waiver  of  any  defenses  available  to  the  company  where  the 
rights  are  reserved  either  in  the  proofs  of  loss  or  in  a 
letter  accompanying  them. 

Same— Notice— Validity  of  Contract! 

Provision  for  immediate  notice  of  sicknQ»8  or  of  accident 
to  the  animal  insured  is  valid. 

[Judgrment  for  plaintiff  below.     Here  reversed  in  favor  of 

company.] 
Binnie  v.  Western  Live  Stock  Insurance  Co.  (111.  App.) : 

13     Illinois     Law     Review.     Appellate     Court    Digest 
(April,  1919)  153. 

Employers'  Liability  Policy— "Los8"—"Liability": 

There  is  a  marked  difference  between  a  contract  of  in- 
surance against  "loss"  and  one  against  "liability".  A 
"liability"  does  not  become  a  "loss"  until  the  person  liable 
parts  with  or  is  deprived  of  something  of  value,  in  conse- 
quence of  the  liability. 

Same — "Loss  or  Damage" — Contract  Conatrued: 

Under  a  policy  insuring  against  "loss  or  damage"  and 
"loss  or  damage  by  reason  of  legal  liability"  is  broad 
enough  to  include  loss  of  property  as  well  as  a  money  loss, 
there  being  no  requirement  in  the  policy,  as  in  some  poli- 
cies, that  the  damage  or  loss  shall  be  paid  in  money. 
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Same — Measure  of  Recovery: 

Under  a  policy  insuring  against  "loss  or  damage"  by  rear 
son  of  legal  liability,  where  certain  of  insured's  property 
was  levied  upon  and  sold  to  satisfy  judgment  against  him, 
thereby  causing  him  loss  or  damage  from  legal  liability,  he 
was  not  limited  to  the  recovery  of  the  amount  for  which 
the  property  sold  under  such  circumstances,  but  was  en- 
titled to  recover  its  reasonable  value. 

[Judsrment  for  plaintiff  below.     Here  affirmed  against  insur- 
ance company.] 

Stag  Mining  Co.  v.  Missouri  Fidelity  &  Casualty  €o.  (Mo. 
C.  A.) 

209  Southwestern  Reporter   (April  2.  1919)   S21. 

Liability  Policy — Assumption  of  Defense— Estoppel : 

The  insurance  company  having  assumed  entire  control  of 
the  defense  of  the  action  against  the  insured,  and  having 
virtually  forbidden  him  from  making  settlement,  having  full 
knowledge  at  the  time  that  the  injured  person  was  claim- 
ing damages  as  the  result  of  a  kick  of  a  horse  known  to  be 
vicious,  was  estopped  from  relying  upon  the  warranty  in  the 
policy  that  no  vicious  horse  was  used. 

[Judgment    for    insurance    company    below.      Here    reversed 
against  insurance  company.] 

Joseph  Gordon,  Inc.  v.  Massachusetts  Bonding  and  Insur- 
ance Company.  (N.  Y.,  App.  Div.) : 

174  New  York  Supplement  (April  7,  1919)    844. 

Action  for  Damages — Bill  of  Particulars — Sufficiency: 

It  was  alleged  in  the  complain  that  the  defendant,  Fire 
Brokers  Association,  and  the  individual  defendants  con- 
spired to  destroy  plaintiff's  business,  and  as  a  part  of  the 
conspiracy  distributed  to  all  insurance  agents  of  the  Fire 
Brokers  Association,  and  numerous  other  agents  and  brok- 
ers throughout  the  United  States,  notices  requesting  their 
cooperation  in  the  conspiracy.  On  furnishing  a  bill  of  par- 
ticulars and  in  answer  to  the  inquiry  as  to  the  identity  of  the 
insurance  agents  and  brokers  to  whom  it  was  alleged  that 
such  notices  had  been  sent,  the  plaintiff  stated  "All  mem- 
bers of  the  defendant.  Fire  Brokers  Association;  all  the 
insurance  agents  and  brokers  whose  names  are  listed  in 
the  Report  of  the  Department  of  Insurance  of  the  State  of 
New  York  for  the  year  1913."  Held^  That  is  was  sufficient 
to  answer  as  plaintiff  had  answered  without  giving  the  indi- 
vidual names  of  such  agents  and  brokers. 

[Order  requiring  plaintiff  to  furnish  bill  of  particulars.    Here 
modified  and  affirmed.] 

Manufacturers  &  Dealers  Motor  Underwriters,  Inc.  v. 
Fire  Brokers  Association  of  the  State  of  New  York, 
Inc.,  et  al.  (N.  Y..  App.  Div.) : 

174  New  York  Supplement  (April  7,  1919)    790. 

Action  for  Damages — Reference  to  Insurance — Evidence: 

In  an  action  for  damages  arising  out  of  an  alleged  negli- 
gent handling  of  a  gun  in  a  shooting  gallery,  the  plaintifTs 
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evidence  showed  that  the  man  who  discharged  the  gun 
which  caused  the  plaintiff's  injuries  ceased  to  work  there 
eight  days  after  the  accident  occurred,  at  which  time  the 
shooting  gallery  was  closed.  Held,  That  since  this  fact  alone 
might  have  afforded  some  ground  for  argument  that  the 
employe  was  discharged  in  consequence  of  his  carelessness 
in  handling  the  gun,  to  meet  this  argument  it  was  proper 
for  the  defendants  to  show  that  the  gallery  was  closed 
because  it  was  discovered  that  their  insurance  policy 
against  liability  for  accidents  did  not  extend  to  the  busi- 
ness carried  on  in  the  shooting  gallery. 

[Judnnent  for  defendant  below.     Here  afflrmed  in  favor  of 
oefendaat] 

Race  V.  Graves  et  al.  (N.  H.  S.  C.) : 

106  AUanUc  Reporter  (April  10,  1919)   744. 


Principal  and  Surety — Change  of  Obligation — Waiver: 

While  it  is  ordinarily  true  that  a  surety  for  a  partnership 
will  not  be  liable  for  the  defaults  of  an  individual  after  dis- 
solution of  the  partnership,  yet  where  the  obligation  of  a 
surety  has  been  materially  altered  by  a  change  of  principles 
in  the  bond,  and  after  knowledge  of  such  change  the  surety 
consents  thereto,  and  at  his  request  business  of  the  princi- 
pal is  continued  thereafter,  and  the  surety  exacts  a  re^l 
estate  mortgage  from  the  remaining  principal  to  indemnify 
himself  against  liability  on  the  bond,  Held,  That  the  change 
will  not  operate  to  release  the  surety. 

Same — Action  on  Bond — Parties: 

Where  general  agents  of  an  insurance  company  appoint 
certain  persons  as  local  agents  for  said  company,  and  take 
from  such  local  agents  a  bond  conditioned  that  such  local 
agents  will  account  for  and  pay  over  all  moneys  coming 
into  their  hands  by  reason  of  such  appointment,  naming 
such  general  agents  as  obligees  in  the  bond.  Helii,  That  such 
general  agents  are  the  proper  parties  to  sue  on  such  bond 
in  case  of  breach  thereof. 

Same— Sam»— Evidence : 

The  judgment  against  a  principal  in  a  bond  is  admissible 
in  an  action  against  the  surety*  although  the  surety  was 
not  a  party  to  that  action  and  had  no  notice  thereof. 

[Judgment  for  plaintiffs  below.     Here  affirmed  against  de- 
fendant] 

Peery  v.  Merrill  et  al.  (Okla.  S.  C) : 

179   Pacific  Reporter  (April  14,  1919)    28. 

Automobiie  Policy — Recovery  of  Property — Right  to  Recover 

on  Policy: 

The  policy  insured  against  loss  by  theft.  It  provided  that 
the  loss  should  be  payable  within  sixty  days  after  notice 
and  satisfactory  proof  of  loss;  it  further  provided  that 
"there  can  be  no  abandonment  to  this  company  of  the  prop- 
erty described."  The  automobile  which  was  stolen  was  re- 
covered subsequent  to  the  sixty  day  period.    Held,  That  if. 
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after  the  notice  and  satisfactory  proof  of  loss  were  given, 
sixty  days  had  expired  before  the  finding  and  return  of  the 
automobile,  the  policy  intended  that  there  might  be  a  full 
recovery  from  the  company  for  the  value  of  the  automobile, 
and  this  without  reference  to  the  question  of  abandonment. 
The  term  "abandonment"  was  intended  to  mean  that  there 
could  be  no  voluntary  abandonment  by  the  owner  before  the 
expiration  of  the  sixty  days. 

Same— Proof  of  Loss — Sufficiency: 

Insured  gave  notice  in  writing  on  the  day  following  the 
theft  and  the  same  was  received  by  the  agent  of  the  com- 
pany the  day  after  it  was  mailed.  On  the  same  day  that  the 
written  notice  was  received,  the  insured  called  on  the  agent 
and  offered  to  make  a  sworn  statement  but  was  told  by  the 
agent  that  the  letter  had  been  received  and  was  sufficient, 
that  no  further  notice  or  proof  need  be  given.  Held,  That 
the  company  through  its  proper  agent,  having  recognized 
the  sufficiency  of  the  notice  given  and  having  waived  the 
furnishing  of  sworn  proof  of  loss,  that  was  all  that  was  neces- 
sary; the  insured  had  the  right  to  rely  upon  the  agent's  as- 
surance that  his  proof  was  sufficient. 

[Judgment  for  plaintiCT  below.     Here  affirmed  against  com- 
pany.] 

O'Connor  v.   Maryland   Motor   Car  Ins.   Company    (111. 

S.  C.) : 

122  Northeastern  Reporter   (April  15,  1919)    489. 

Action  on  Note — Immaterial  Issue — Case  Examined: 

In  an  action  on  a  note  by  an  innocent  purchaser  for  value 
before  maturity  of  such  note,  an  issue  as  whether  an  insur- 
ance company  which  was  the  original  payee  of  the  note  and 
which  was  not  a  party  to  the  suit,  had  obtained  proper 
authority  to  do  business  in  the  state  was  Immaterial. 

[Judgment  for  plaintiff  below.     Here  reformed  and  affirmed.] 
National  Equitable  Soc.  v.  Reveire  (Tex.  C.  C.  A.) : 

209   Southwestern  Reporter   (April  16,  1919)     799. 

Workmen's  Compensation — Policy — Personal  Contract: 

A  policy  for  colnpensation  insurance  Issued  in  pursuance  of 
the  Massachusetts  Workmen's  Compensation  Law  to  an 
individual  employer  was  an  undertaking  on  the  part  of  the 
insurance  company  to  indemnify  him  personally  and  al- 
though he  died  during  the  year,  the  policy  could  not  be  ex- 
tended to  cover  claims  for  injuries  suffered  by  an  employe 
of  his  executrix  who,  without  being  em];>owered  by  the  in- 
sured's will,  or  authorized  by  decree  of  the  court  of  probate, 
continued  the  business  for  the  benefit  of  the  estate. 

[Judgment  for  Insurance  company.     Here  affirmed  In  favor 
of  insurance  company.] 

Koehane's  in  re.  McCarthy; 

In   re.    Massachusetts    Bonding   &   Insurance   Company 
(Mass.  S.  J.  C): 

122  Northeastern  Reporter   (April  15.  1919)    678. 
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Burglary  Policy — Lota — Burden  of  Proof: 

In  an  action  on  a  burglary  policy  the  Insured  must  show 
adequate  proof  of  burglary  or  larceny,  and  not  mere  proof 
of  disappearance  of  the  property. 

Same — Proof  of  Loss — Conditions  Precedent: 

The  furnishing  of  a  proof  of  loss  is  a  condition  precedent 
unless  waiver  thereof  is  shown. 

[Judgment  for  plalntifT  below.     Here  reversed  in  favor  of 
company.] 

Arnold  v.  London  Guaranty  &  Accident  Co.,  Ltd.,   (111. 
App.) : 

13    Illinois    Law    Review.    Appellate    Court    Digest 
(April.  1919)    189. 

Action    on    Policy — Completion    of    Contract — Question    for 
Jury: 

Plaintiff  requested  a  broker  to  insure  his  car.  A  few 
days  later  the  broker  applied  at  the  office  of  the  defendant 
and  gave  the  defendant's  assistant  manager  the  particulars 
concerning  the  car  written  on  the  back  of  one  of  the  plain- 
tiff's business  cards,  and  was  then  informed  by  that  officer 
that  "the  insurance  was  all  right"  and  the  policy  would 
be  mailed  in  two  days.  A  few  days  later  when  he  called 
with  reference  to  another  policy  he  was  told  that  "the  insur- 
ance is  O.  K."  The  policy  was  subsequently  forwarded  to 
the  broker;  it  was  dated  March  12.  The  request  by  the 
broker  was  made  March  8.  The  plaintiff's  car  was  stolen 
March  11.  Hefld,  That  whether  or  not  there  was  a  meeting 
of  the  minds  of  the  parties  so  as  to  constitute  an  agreement 
to  insure  on  the  8th  day  of  March,  presented  a  question 
which  should  have  been  submitted  to  the  jury. 

Same— Proofs  of  loss — Waiver: 

The  fact  that  the  defendant  disclaimed  absolutely  that 
it  had  issued  any  policy  of  an  earlier  date  than  March  12 
relieved  the  plaintiff  of  the  necessity  of  going  through  an 
idle  ceremony  of  presenting  proofs  of  loss. 

[Jndjrment  for  defendant  below.     Here  reversed  against  de- 
fendant] 
Podor  V.  National  Liberty  Ins.   Company   (N.  Y.,  App. 
Tr.): 

176  N.  Y.  Supplement  (April  21.  1919)  112. 

indemnity  Policy — Insurance  against  Violation  of  Criminal 

Law8 — Validity  of  Contract: 

If  a  policy  undertakes  by  its  express  terms  to  indemnify 
the  insured  against  damages  resulting  to  him  because  of  his 
violation  of  a  criminal  statute,  he  could  not  recover.  In 
such  a  case  the  contract  on  its  face  would  be  illegal  and  void. 

Same — Incidental  Violation  of  Law — Right  of  Recovery  on 

Policy: 

A  policy  of  indemnity  insurance  indemnifying  against 
damages  by  reason  of  the  operation  of  an  automobile  and 
founded  upon  a  good  and  valid  consideration  is  not  ren- 
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dered  void  or  unenforceable  by  reason  of  an  incidental 
violation  of  the  Highway  Law;  the  violation  of  the  statute 
was  an  entirely  distinct  and  disconnected  act. 

Same — Same — Same: 

Under  a  life  or  accident  policy,  which  by  its  terms  pro- 
vides that  the  company  shall  not  be  liable  for  accidental 
injuries  or  death  while  the  insured  is  engaged  in  an  unlaw- 
ful or  illegal  act,  if  such  act  is  a  statutory  offense,  the 
answer  setting  up  such  defense  must  set  out  all  the  statutory 
elements  thereof,  and  it  must  allege  a  causative  connection 
between  the  offense  and  the  injury  sustained. 

Same — Same^—Same : 

Under  a  policy  indemnifying  the  insured  against  damages 
by  reason  of  the  operation  of  an  automobile,  the  insured's 
company  can  not  escape  liability  upon  the  ground  that  the 
insured  was  operating  his  automobile  in  violation  of  law 
because  he  had  not  had  it  registered. 

[Judgment  for  plaintiff  below   (167   N.  T.  Supplement  679). 

Here  reversed  against  defendant] 
Messehsmith    v.    American    Fidelity   Company    (N.    Y., 
App.  Div.) : 

175  New  York  Supplement  (April  21.  1919)  169. 

Master  and  Servant — Liability  of  Master  as  Insurer: 

An  employer  is  not  an  insurer  of  the  safety  of  his  em- 
ploye. 

[Judgment   for  plaintiff  below.     Here  reversed   in  favor  of 
defendant] 

Louisville  &  N.  R.  Co.  v.  Mcintosh  (Ky.  C.  A.) : 

210  Southwestern  Reporter  (April  23.  1919)    191. 

Principal   and  Surety — Brokers — Renewal   Commissions: 

Where  a  broker  had  a  contract  under  which  he  was  to  be 
paid  a  commission  "on  original  premiums  and  all  renewal 
premiums  received  by  this  company  as  long  as  the  bond 
remains  in  force,"  the  company  could  not  voluntarily  excuse 
the  principal  from  the  payment  of  renewal  premiums  to  re- 
lieve itself  from  liability  for  the  renewal  commissions. 

Same — Same— Same : 

Where  the  bond  obligated  the  principal  to  pay  premiums 
as  long  as  it  remained  in  force,  a  custom  under  which  the 
surety  made  no  further  charge  and  where  delay  in  perform- 
ance of  the  work  was  not  due  to  the  fault  of  the  principal, 
could  not  prevail  over  the  accepted  terms  of  the  contract 
so  as  to  prevent  the  broker  from  recovering  his  renewal 
commission.  , 

Same — Agency  Contract — Merger: 

A  contract  under  which  a  broker  was  employed  to  place 
a  bond  was  not  merged  in  a  subquent  general  contract  of 
agency  where  the  two  contracts  showed  on  their  face  that 
they  were  separate. 
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Same— Same— Same : 

The  original  contract  having  been  fully  consummated  be- 
fore the  making  of  the  general  agency  contract,  was  not 
merged  in  such  general  agency  contract  so  as  to  prevent  the 
broker  from  recovering  commissions  under  the  original  con- 
tract 

[Judgment  for  plaintiff  below.     Here  afflrmed  againit  com- 
pany.] 

Porterfleld  v.  American  Surety  Company  (Kansas  City 
C.  A.): 

210  Southwestern  Reporter  (April  2S.  1919)    119. 

Workmen's  Compensation — Suit  to  Cancel  Award — Nature  of 

Action: 

A  suit  by  an  insurer  to  cancel  an  award  of  an  industrial 
accident  board  is  not  an  appeal,  but  rather  a  trial  de  novo. 

Same— Same— Jurisdiction : 

In  such  an  action  the  issue  to  be  tried  is  as  to  the  liability 
of  the  insurance  company  for  the  full  amount  of  the  award, 
rather  than  the  weekly  benefits.  Since  the  full  amount  ex- 
ceeded $600.00,  the  District  Court  had  Jurisdiction  to  try 
the  case,  under  the  laws  of  Texas. 

[Suit  dismissed  for  want  of  jurisdiction   below.     Here  re- 
versed in  favor  of  insurance  company.] 

(Georgia  Casualty  Company  v.  Griesenbeck  et  ux.  (Tex. 

€.  C.  A.) : 

210  Southwestern  Reporter   (April  28,  1919)   27S. 

Action  on  Poiicy — Service  of  Proceaa — Statute: 

The  law  of  Pennsylvania  for  service  of  process  upon  in- 
surance commissionary,  in  cases  against  foreign  companies, 
does  not  make  such  method  of  service  exclusive. 

Same — Same— Same : 

Such  law,  if  construed  as  providing  exclusive  method  of 
service,  would  be  violative  of  Art.  16,  Sec.  5  of  the  Pa. 
St.  which  provided  that  "no  foreign  corporation  shall  do 
any  business  in  this  state  without  having  one  or  more  known 
places  of  business,  and  an  authorized  agent  or  agents  in  same 
upon  whom  process  may  be  served." 

Same — Same— Same : 

Under  such  constitutional  provision  each  foreign  corpor- 
ation must  have  an  authorized  agent  for  service  of  process  at 
every  place  in  the  state  in  which  it  carries  on  business. 

[Judfment  for  plaintiff  below.     Reversed  on  appeal  (64  Pa. 
Super.  Ct  848).    Here  reversed  against  compcuiy.] 

Carr  v.  Aetna  Ace.  Liability  Company  (Pa.  S.  C.) : 

*  106  Atlantic  Reporter   (AprU  24,  1919)     107. 

Advancement  of  Funds  to  Wife  of  Insane  Pereon  for  Pay- 
ment of  Insurance,  etc. — Liens: 

Moneys  advanced  by  the  guardian  of  an  insane  husband 
to  his  wife,  on  promise  of  repayment  by  her,  which  moneys 
were  used  for  the  payment  of  taxes  on  real  estate  of  the 
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ward,  for  repairs  and  insurance  on  buildings,  and  for  the 
support  of  the  wife  and  minor  children  of  the  ward,  could 
not  become  a  lien  upon  the  wife's  inchoate  interest  in 
the  lien,  under  Sec.  3037  Bums  Revised  Stat.  Ind.  1914. 

[Decree  for  plaintiff  below.    Here  reversed  against  plaintUL] 

Laaler  et  al.  v.  Bear  et  al.  (Ind.  S.  C.) : 

122  Northeastern  Reporter  (April  29,  1919)    660. 

Automobile  Insurance— Cover  Note — Contract — Contract  for 

Present  insurance: 

A  cover  note  is  itself  a  contract  of  present  insurance. 
Same — Same — Commencement  of  Risk: 

The  fact  that  a  cover  note  was  not  delivered  until  after 
an  accident  is  immaterial  where  it,  by  its  terms,  undertook 
to  insure  from  a  prior  date. 

Same — Same — Premium — Waiver: 

The  plaintiff  claimed  and  alleged  a  valid  present  insurance 
contract  with  the  defendant  company,  and  that  the  defend- 
ant extended  him  credit  for  sixty  days  and  unconditionally 
delivered  the  cover  note.  Held,  That  the  defendant  thereby 
waived  pre-payment  of  the  premium  as  a  condition  pre- 
cedent. 

Same — Complaint — Sufficiency: 

The  complaint  alleging  the  issuance  of  the  cover  note,  the 
extension  of  credit  for  sixty  days,  the  offer  to  pay  within 
that  time,  the  accident  and  the  giving  of  notice  thereof,  was 
sufficient. 

Same— Same — Same: 

Although  the  complaint  failed  to  allege  non-payment  of 
the  claim,  it  having  been  averred  that  the  defendant  refused 
the  premium  and  denied  liability  under  the  policy  and  re- 
fused to  assume  the  burden  placed  upon  it  by  the  policy 
''whereby  plaintiff  has  been  damaged  by  reason  of  defend- 
ant's failure  to  comply  with  the  terms  of  its  policy,"  the 
averment  of  non-payment  could  be  implied. 

[Judgment  for  plaintiff  below.     Here  affirmed  against  com- 
pany.] 

Jones    V.    International    Indemnity    Company    (Cal.    D. 
C.  A.) : 

179   Pacific  Reporter    (May   5.   1919)     692. 

Policy — Change  of  Interest — Evidence  Considered: 

The  policy  contained  the  usual  provisions  with  reference 
to  ownership  and  change  in  interest  title  or  possession;  the 
insured  as  party  of  the  first  part,  entered  into  an  agreement 
with  another  wherein  it  was  provided  "that  the  party  of  the 
first  part  does  hereby  bargain  and  sell  unto  the  parties  of 
the  second  part,  and  the  said  parties  of  the  second  part  do 
hereby  purchase  from  party  of  the  first  part"  the  premises 
insured.  In  the  contract  it  was  provided  that  deed  would 
be  made  after  certain  payments  by  the  party  of  the  second 
part.    The  insured  claimed  that  the  contract  was  "in  sub- 
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Stance  and  effect  a  contract  of  rental  at  125.00  per  month, 
with  an  option  to  purchase."  Held,  That  the  agreement  was 
a  binding  agreement  for  the  sale  of  the  property  and  effects 
ed  a  change  of  Interest  within  the  meaning  of  the  provi- 
sions with  reference  to  sole  ownership  as  contained  in  the 
policy. 

[Judjnnent  for  insurance  company  below.     Here  affirmed  In 
xavor  of  insurance  company.] 

Linthicum  Heights  Company  v.  Firemen's  Ins.  Co.  (Md. 
C.  A.): 

106  AtlanUc  Reporter   (May  6.  1919)    165. 


Liability  Policy— Limitation  of  Action— Waiver: 

Where  the  company  Induced  the  Insured  to  continue  nego- 
tiations until  after  the  expiration  of  the  thirty  days  allowed 
for  bringing  suit,  there  was  a  waiver  of  such  condition. 

8ame— Same— Same — Authority  of  Agent: 

The  provision  of  the  policy  that  none  of  its  conditions 
could  be  waived  by  any  agent  and  that  no  waiver  would  be 
binding  unless  endorsed  upon  the  policy,  did  not  prevent 
a  waiver  by  the  company's  "manager  claim  division"  of  the 
provision  limiting  the  time  within  which  actions  should  be 
commenced. 

[Judgment   for   plaintiff  below.     Here   affirmed  against  In- 
surance company.] 

Syracuse  Lighting  Company  v.  Maryland  Cas.  Co.   (N. 
Y.  C.  A.): 

122  Northeastern  Reporter  (May  6.  1919)  723. 

Municipal  Corporations — Ordinance  Offering  Reward  for  Per- 
sons Guilty  of  Arson — ^"Means  of  Protection  against  Fire:" 
A  city  charter  authorizing  the  enactment  of  ordinances  for 
the  protection  of  life  and  property  impliedly  authorized  the 
enactment  of  an  ordinance  passed  to  obtain  a  lower  insur- 
ance rate,  offering  a  reward  for  the  arrest  and  conviction 
of  persons  guilty  of  arson. 

Same— Same — Estoppel : 

If  the  city  had  no  power  to  enact  the  ordinance,  the  mere 
fact  that  it  had  been  unable  by  its  passage  to  secure  a  reduc- 
tion in  the  rate  of  its  insurance  applicable  to  the  city  and 
that  it  also  thereby  Induced  the  plaintiff  to  act  in  pursuance 
thereof,  would  not  estop  it  from  asserting  its  validity. 

[Judgment  for  defendant  below.     Here  reversed  against  de 
fendant] 

Choice  et  al.  v.  City  of  Dallas  (Tex,  C.  C.  A.) : 

210  southwestern  Reporter  (May  7,  1919)    TbS 

Insolvent  Company— Collections  Made  by  Agent  Subsequent 

to  insolvency  Proceedings — ^Trust  Funds: 

This  was  an  action  of  assumpsit  on  behalf  of  an  insur- 
ance commissioner  as  liquidating  trustee  to  recover  moneys 
collected  by  the  agent  of  an  Insolvent  fire  Insurance  com- 
24 
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pany;  the  affldayit  of  defense  alleged  an  amount  in  excess 
of  the  amount  claimed  by  plaintiff  by  way  of  set  ofC  due  de- 
fendant Individually  as  general  agent  of  the  company.  The 
affidavit  further  alleged  that  the  amounts  collected  by  the 
defendant  were  applied  to  the  payment  of  his  individual  debt 
under  the  express  authority  and  direction  of  the  officers  of 
the  company.  Held,  That  Under  Acts  Pa.  June  1,  1911  (P. 
L.  599,  p.  6414,)  the  injunction  at  the  commencement  of  the 
insolvency  proceedings  bound  the  corporate  property,  in- 
cluding such  property  as  came  into  the  hands  of  the  agent, 
and  the  fact  that  he  did  not  know  of  the  injunction  would 
not  change  the  status  of  the  trust  funds  in  his  hands. 

Same— Same— Same : 

The  funds  coming  into  the  hands  of  an  agent  subsequent 
to  the  injunction  vested  in  the  insurance  commissioner,  and 
the  agent  could  not  retain  the  funds  by  way  of  set  ofC  on 
account  of  moneys  due  him;  any  arrangements  had  by  him 
with  the  officers  of  the  company  to  so  apply  the  collections 
made  by  him,  were  annulled  by  the  insolvency  proceedings. 

[Judgment  for  defendemt  below.     Here  reversed  in  favor  of 
plaintiff.] 

O'Niel  State  Ins.  Commissioner,  v.  Burnett  (Pa.  S.  C.) : 

106  AUantic  Reporter  (May  8,  1919)    246. 


Insurance     Corporation — Change     of     Name— Statute     Con- 
strued: 

The  law  providing  for  change  of  the  name  of  an  insurance 
company  is  the  act  (Pa.)  of  April  2,  1903,  P.  L.  251,  which 
relates  to  all  corporations  and  the  secretary  of  the  common- 
wealth has  the  right  to  use  his  discretion,  which  undoubted- 
ly would  be  exercised  only  after  conference  with  the  insur- 
ance commissioner,  in  the  matter  of  changing  the  name  of 
insurance  companies. 

[Opinion  of  attorney  generaL] 

In  re.  Name  of  Corporations: 

67  Pittsburgh  Legal  Journal  (May  10,  1919)  SOO. 


Corporate   Agency — Conversion    of   Funde— Liability   of   Of- 
ficers: 

Where  a  corporation,  acting  as  agent,  was  permitted  to 
deposit  funds  of  its  principal  to  its  own  credit,  the  fact  that 
the  officers  of  such  agency  checked  out  the  funds  for  other 
purposes  did  not  render  the  officers  of  such  corporation 
liable  for  conversion  on  account  of  the  inability  of  corpora- 
tion to  remit  upon  demand,  notwithstanding  Sec.  38  N.  T. 
Ins.  Laws  malting  agents  responsible  for  funds  collected  in 
a  trust  or  fiduciary  capacity. 

[Judcrment  for  defendants  below.     Here  affirmed  in  favor  ci 
defendants.] 

Atlas  Assurance  Co.,  Ltd.  v.  John  L.  Dudley,  Jr.,  Co.  et 
al.  (N.  Y.,  App.  Div.) : 

176  New  York  Supplement  (May  12,  1919)    649. 


Digitized  by  VjOOQ IC 


1919]  MISCELLANEOUS  INSURANCE.  871 

Employer's  Liability  Policy — Notice — Sufficiency  of  Compli- 
ance: 

Notice  was  first  given  three  days  after  the  injury.  No  re- 
sponse being  received,  another  notice  was  given  eight  days 
later.  The  company  at  first  denied  receiving  the  latter  no- 
tice, but  afterwards,  on  account  of  the  court,  produced  the 
notice.  About  a  month  later  a  blank  form  of  notice  to  be 
filled  out  was  sent  and  this  was  immediately  filled  out  and 
returned.  Held,  That  this  was  sufficient  compliance  with  the 
provision  of  the  policy  for  immediate  notice. 

Same— Failure  to  Defend — Right  to  Question  Judgment: 

Where  the  insurance  company  had  full  knowledge  of  the 
accident  and  injury  and  of  the  pendency  of  the  suit,  and 
refused  to  defend  as  obliged  by  its  policy,  it  could  not  there- 
after challenge  the  Judgment  rendered  against  the  insured 
for  fraud  or  collusion,  or  for  any  other  reason. 

[Juderment  for  plaintiff  below.     Here  affirmed  against  com- 
pany.] 

Georgia  Casualty  Company  v.  Schrepferman  (Ind.  App.) : 

122  Northeastern  Reporter   (May  18,  1919)    783. 

Mutual  Company — ^Taxation — Statute: 

Acts  Tex.  Sec.  10,  p.  169,  provides  "Each  and  every  mutual 
insurance  company  operating  under  this  act  shall  pay  to  thQ 
insurance  commissioner  annually  on  the  31st  day  of  Decem- 
ber one-half  of  one  percent  of  all  the  gross  premiums  re- 
ceived during  the  year,  and  no  other  tax  shall  be  required 
x>f  such  mutual  companies."  Held,  That  this  was  an  occu- 
pation tax  and  the  expression  applied  alone  to  occupation 
taxes,  and  not  to  ad  valorem  taxes.  The  taxation  of  the 
property  was  not  in  contemplation  by  the  legislature  when 
the  exemption  from  further  taxation  was  granted  but  it  was 
confining  its  attention  to  the  business  before  it,  that  of  fixing 
an  occupation  tax  and  providing  that  no  further  such  tax 
should  be  collected  by  the  state. 

[Judgment  for  plaintiff  below.     Here  affirmed  against  com- 
pany.] 

Millers'  Mutual  Fire  Ins.  Co.  v.  City  of  Austin  (Tex.  C. 

C.  A.): 

210  Southwestern  Reporter  (May  14,  1919)    826. 

Notary  Public — Liability  as  Insurer: 

A  notary  public  is  not  a  grantor  or  insurer  of  the  indentity 
of  the  person  for  whom  he  performs  notarial  services. 

[Judnnent  for  plaintiff  below.     Here  reversed  In  favor  Hi 
defendant] 

Bellport  V.  Harkins  et  al.  (Kan.  S.  C.) : 

180  Pacific  Reporter  (May  19,  1919)    220. 

Liability  Policy— Notice— Trivial  Accidents: 

It  is  not  every  trivial  mishap  or  occurrence  that  the  in- 
sured under  liability  policy,  must  regard  as  an  accident  and 
of  which  notice  must  be  given  immediately  to  the  insurance 
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comiMLny.  even  though  it  may  proYe  afterwards  to  result  in 
a  serious  injury. 

[Judgment  for  plaintiff  below,  reversed  on  appeal  (111  N.  T. 
Supp.  686).    Here  reversed  against  company.] 

Melcher  v.  Ocean  Ace.  &  Guarantee  Corp.,  Ltd.  (N.  Y. 
C.  A.): 

128  Northeastern  Reporter   (May  80.  Iflf )    81. 
226  N.  Y.  Reporter.    61. 

Action  on  Premium  Note— Delivery  of  Policy — Evidence  Con- 
sidered: 

The  secretary  of  the  company  testified  as  to  the  practice 
of  the  company  of  mailing  policies,  but  aside  from  the  cus- 
tom he  did  not  know  that  the  policy  had  been  mailed  to  the 
defendant.  The  defendant  testified  positively  that  he  never 
received  the  policy.  Held,  That  the  finding  that  the  policy 
had  never  been  delivered  was  sustained  by  the  evidence. 

[Judgment  for  defendant  below.    Here  ailirmed  against  com- 
pany.] 

Aliance  Hail  Assn.  of  N.  D.  v.  Lynch  (N.  D.  S.  C.) : 

171  Northwestern  Reporter  (May  28,  1919)    869. 

Employers'    Liability    Policy — Defense    of    Actions — Appeal 

Bond: 

A  "contractors"  employers'  policy,  insuring  an  employer 
against  loss  arising  from  personal  injury  to  employes,  which 
stipulates  that  the  insurer  "will,  at  its  own  costs  •  •  • 
investigate  all  accidents  and  defend  all  suits  even  if  ground- 
less, of  which  notices  are  given  to  it,"  obligates  the  insurer, 
on  appeal  from  a  Judgment  recovered  by  the  employe  against 
the  employer,  to  protect  such  employer  pending  the  appeal 
by  furnishing  a  supersedeas  bond. 
Same— Same — Same : 

In  such  cases,  if  the  insurer  appeals  and  does  not  furnish 
a  supersedeas  bond,  the  insured  may  pay  the  Judgment  and 
maintain  an  action  against  the  insurer  for  an  amount  not  ex- 
ceeding the  liability  stipulated  in  the  policy. 

[Judgment  for  plaintiff  below.     Here  affirmed  against  com- 
pany.] 
Johnson  v.  Maryland  Casualty  Co.  (Nebr.  S.  C.) : 

171  Northwestern  Reporter  (May  28,  1919)    908. 

Reinsurance   Contract — Scope  of   Risks  Assumed — Contract 

Considered: 

The  National  Surety  Company  agreed  "to  take  the  place 
of  the  Empire  State  Surety  Company  as  to  all  said  unexpired 
bonds,  in  all  respects,  with  regard  to  all  obligations  therein 
and  for  loss  thereunder,  on  which  no  written  notice  of  claim 
was  received  by"  specified  officers  "or  upon  which  no  written 
notice  was  given  to  any  agent  of  said  company  prior  to  four 
o'clock  P.  M.  on  August  22,  1912."  A  bond  had  been  made  by 
the  Empire  guaranteeing  ];>erformance  of  a  certain  contract; 
the  directors  were  in  default  prior  to  August  22,  1912,  at  four 
o'clock  P.  M.,  which  default  was  known  to  the  officers  of  the 
Empire  prior  to  that  time,  however,  no  written  notice  of 
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claim  on  the  bond  had  been  given.  Beld,  That  the  proviBion 
of  reinsurance  contract  embraced  such  a  bond.  Under  such 
provision  only  the  giving  of  a  written  notice  was  to  have  the 
effect  of  excepting  an  unexpired  schedule  from  reinsurance 
obligation;  it  was  not  stipulated  that  the  fact  that  a  default 
of  the  principal  was  known  to  the  original  surety  was  to 
have  that  effect.  It  seems  that  compliance  with  the  other 
provision,  whereby  the  original  surety  agreed  "that  there 
was  no  known  default  •  •  •  upon  any  of  said  bonds  and 
policies  by  any  officer  of  the  Empire  State  Surety  Company 
located  as  aforesaid/'  was  not  made  a  condition  precedent 
to  the  taking  effect  of  the  reinsurance  obligation,  and  that 
that  provision  was  an  Independent  covenant,  for  a  breach 
of  which  the  covenantee  would  have  an  action  for  damages. 

Principal  and  Surety — Default  of  Principal — Evidence  Con- 
sidered: 

Knowledge  of  the  original  surety  obtained  from  the  speci- 
fying architect  that  the  building  would  not  be  completed 
within  the  specified  time  did  not  amount  to  knowledge  of  a 
default  on  the  part  of  the  contractors  since  the  contractors 
would  not  have  been  in  default  If  extra  time  had  been  al- 
lowed for  the  completion  of  the  work. 

[Decree  agminBt  surety  below.    Here  affirmed  agminat  surety.] 
Nat'l.  Surety  Company  v.  United  States  (U.  S.  C.  C.  A., 
5th  Cir.) : 

256   Federal  Reporter    (May   29,   1919)    77. 

Principal  and   Surety — Renewal   of   Bond — Breach   of  War- 
ranty: 

By  the  terms  of  each  continuation  certificate  the  obliga- 
tion it  evidenced  was  "subject  to  all  the  covenants  and  con- 
ditions of  said  original  bond."  The  original  bond  was  issued 
upon  the  warranty  that  the  employe  whose  fidelity  was  in- 
sured "is  not  now  in  default.*'  Held,  That  the  covenants  and 
conditions  of  the  original  bond  were  parts  of  the  renewal 
argeements  as  effectually  as  if  they  had  been  copied  in  the 
continuation  certificate;  it  follows  that  each  continuation 
certificate  is  to  be  regarded  as  containing  the  provision  war- 
ranting the  truth  of  the  statement  referred  to  in  the  original 
bond,  consequently  the  insurance  company  was  not  liable 
for  defaults  occurring  after  the  original  bond  where  it  was 
shown  that  the  employe  was  in  default  during  the  term  of 
such  original  bond. 

[Judjnnent  for  insurance  company  below.     Here  affirmed  In 
xavor  of  insurance  company.] 

Green  v.  Interstate  Casualty  Co.  (U.  S.  C.  C.  A.,  6th  Cir.) : 

266  Federal  Reporter  (May  29,  1919)  8L 

Foreign  Company — Insolvency — Administration  of  Funds: 

In  case  of  the  insolvency  of  an  insurance  corporation  or- 
ganized under  the  statutes  of  New  York,  the  intervener,  who 
is  the  insurance  commissioner  of  that  state,  has  the  right 
by  virtue  of  the  insurance  laws  of  that  state,  and  it  is  his 
duty,  to  take  charge  of  all  the  property  and  credits  of  the 
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insolvent  corporation  in  this  state,  and  to  administer  them 
in  behalf  of  its  creditors. 
Same— Same — Same: 

By  virtue  of  the  chartered  rights  of  appellee  which  Ne- 
braska recognized  and  accepted,  this  intervener  has  the  title 
to  all  the  property  and  credits  of  the  defendant  in  Nebraska 
as  well  as  New  York,  for  the  purpose  of  settling  with  cred- 
itors. 
Same — Same — Same : 

When  a  Legislature  provides  for  a  state  officer  to  admin- 
ister the  affairs  of  a  corporation,  and  to  settle  with  its  cred- 
itors in  case  it  becomes  insolvent,  this  condition  is  a  charter 
right  of  the  corporation,  and  this  right  follows  a  corppration 
wherever  it  goes. 

[Judgrment  for  intervenor  below.     Here  affirmed  in  favor  of 
Intervenor.] 

Kinsler  v.  Cas.  Company  of  America  (Phillips.  State  Ins. 
Commissioner  of  N.  Y.  intervener)  (Neb.  S.  C.) : 
172  Northwestern  Reporter  (May  30,  1919)  88. 

Garnishment — Insurance  Proceeds — Evidence: 

Where  insured  disappeared  and  after  his  disappearance 
the  beneficiary  and  the  insurance  society  entered  into  an 
agreement  whereby  the  amount  of  insurance  should  be  paid 
into  bank  for  payment  to  the  beneficiary  after  the  expiration 
of  ten  years,  unless  the  insured  were  proven  to  be  alive  in 
the  interim,  the  beneficiary  had  an  existing  contingent 
property  right  in  the  fund  which  was  subject  to  garnishment 

[Judgment   directing   garnishee   to   hold   fund   until   further 
order  of  the  court.     Here  affirmed  against  beneficiary.] 

Ottumwa  Nan.  Bank  v.  Norfolk  et  al.  (la.  S.  C.) : 

172  Northwestern  Reporter   (May  80,   1919)    S. 

Action  for  Damages — Reference  to  Insurance — Discretion  of 
Court: 

In  an  action  for  personal  injury  a  question  to  one  of  the 
Jorors,  when  the  Jury  was  being  empaneled,  as  to  whether 
he  was  or  had  been  directly  or  indirectly  connected  with  any 
company  insuring  property  owners  or  builders  against  dam- 
ages growing  out  of  personal  injuries  was  sustained  by  the 
court.  Held,  That  there  was  nothing  in  the  question  to  excite 
prejudice  and  it  was  within  the  discretion  of  the  court  to  pei^ 
mit  such  question. 

[Judgment  for  plaintiff  below.     Here  affirmed   against  de- 
fendant] 

Mortrude  v.  Martin  At  al.  (la.  S.  C.) : 

172  Northwestern  Reporter   (May  30,  1919)    17. 

Action  for  Price  of  Goods  Destroyed — Existence  of  insurance 
— Evidence: 

In  an  action  to  recover  the  price  of  cotton,  sold  but  not 
delivered,  which  was  destroyed  by  fire,  testimony  by  the 
plaintiff  that  the  purchaser's  agent  had  stated  that  they  had 
insurance  which  attached  to  all  cotton  bought  was  competent 
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as  tending  to  show  that  the  purchaser  regarded  himself  as 
being  in  possession  of  the  cotton  and  that  his  policies  were 
in  effect,  since  he  had  agreed  with  the  seller  on  the  terms  of 
the  sale.  Howeyer,  testimony  of  a  bank  cashier  and  a  cotton 
buyer  as  to  the  scope  of  the  insurance  coverage  was  incom- 
petent because  it  formed  no  part  of  the  transaction  and  had 
no  relation  to  the  transaction  under  review. 

[Judnnent   for   plaintiff   below.     Here   reversed   in  favor   of 
the  defendant] 

N.  P.  Sloan  Co.  v.  Barham  (Ark.  S.  C.) : 

211   Southwestern  Reporter    (June   4,   1919)    881. 

Insurance  of  Goods  in  Transit — Failure  to  Declare  Value- 
Special  Contract — Estoppel: 

Where  the  defendant  accepted  the  parcels  for  transporta- 
tion without  knowledge  as  to  their  character  and  stated  that 
he  wished  them  to  be  insured,  but  did  not  declare  their  value 
and  the  nature  of  the  property  contained  in  either  of  the 
'parcels,  there  was  no  special  contract  between  the  plaintiff 
and  the  defendant  under  Sec.  6  of  the  Act  of  1830  (English), 
and  the  defendant  was  not  estopped  from  denying  that  there 
was  a  special  contract,  and  consequently  defendant  was  not 
excluded  from  protection  of  the  act,  and  the  plaintiff  could 
not  recover. 

[Juderment  for  defendant] 

Doey  V.  London  &  N.  W.  Railway  Co.  (K.  B.  Div.) : 

[1919]  1  K.  B.  &  P.     Law  Reports  (June  4)  628. 

Land   Contract — Mortgage    In   ''Due    Form" — Agreement   to 
Keep  Property  Insured: 

A  land  contract  obligating  the  purchaser  to  execute  a  mort- 
gage in  "due  form"  would  not  require  him  to  make  a  mort- 
gage containing  an  agreement  to  keep  the  property  insured. 
[Judgment  for  plaintiff  below.     Here  modified  and  affirmed.] 
Wilentz  v.  Mechanik  (N.  J.  C.  E.  A.) : 

106  AtlanUc  Reporter  (June  6,  1919)    871. 

Action  against  Foreign  Company — Judgment  by  Default — Ex- 
cusable Delay: 

Process  was  served  upon  the  insurance  commissioner;  he* 
mailed  the  same  to  the  company  at  its  home  office;  the  com- 
pany then  remailed  the  summons  to  its  attorney  in  the  dis- 
trict in  which  the  action  was  filed;  by  some  delay  the  sum- 
mons failed  to  reach  the  attorney  on  the  return  day;  in  the 
meantime  a  decree  pro  confesso  and  a  final  decree  thereon 
was  taken  by  the  plaintiff.  Held,  That  where  it  appears,  as. 
in  this  case,  that  the  delay  was  caused  through  agencies  be- 
yond the  control  of  the  company,  the  discretion  of  the  chan- 
cellor should  have  been  exercised  and  the  decree  pro  con- 
fesso and  the  final  degree  rendered  thereon  should  have 
been  set  aside  so  that  the  case  could  be  tried  upon  its  merits. 

[Judgment  against  company  below.     Here  reversed  in  favor- 
of  company.] 

U.  S.  Fidelity  &  Guaranty  Co.  v.  Balrd  et  al.  (Miss  S.  C.) :. 

81  Southern  Reporter   (June  7,  1919)    88. 
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Fidelity  Bond — ^Action — Right  of  Employe  to  Become  a  Party 

Defendant: 

A  bond  Insuring  the  fidelity  of  an  employe  provided  that 
"In  any  suit,  action  or  proceeding,  the  employe  shall,  if  with 
reasonable  diligence  he  can  be  found,  within  the  Jurisdiction, 
be  made  a  party  to  the  suit  and  served  with  process  therein." 
Held,  That  the  employe  could  not  avail  himself  of  the  right 
thus  given  the  surety  company  to  have  such  employe  made  a 
party  to  the  action.  The  provision  with  reference  to  parties 
was  inserted  for  the  benefit  of  the  surety  and  not  for  the 
benefit  of  one  standing  in  the  position  of  the  employe. 

[MoUon  of  employe  to  be  allowed  to  intervene  granted  below. 

Here  reversed.] 
World  Film  Corporation  v.  American  Surety  Co.  et  al. 
(N.  Y.,  App.  Tr.) : 

176  N.  Y.  Supplement  (June  9,  1919)    2. 

Bank    Burglary    Policy — Scope    of    Covers — Contract    Con- 
strued: 

A  bank  burglary  policy  covered  as  follows:  (a)  Loss  by 
felonious  abstraction  after  forcible  entry  into  the  safe  or 
vault  described;  (b)  For  all  loss  by  damage  to  money,  securi- 
ties and  bank  property  caused  by  making  or  attempting  to 
make  entry  into  the  safe;  (c)  "For  all  loss  by  robbery  (com- 
monly known  as  hold-up)  of  money  and  securities:  (1)  From 
within  the  banking  enclosure  reserved  for  the  use  of  officers 
or  office  employes  of  the  assured  while  at  least  one  is  pres- 
ent and  regularly  at  work  in  the  premises;  (2)  From  an 
officer  or  an  office  employe  of  the  assured  while  transferring 
the  same  during  the  assured's  regular  office  hours;  (3)  From 
within  that  part  of  the  safe  or  safes  or  vault  insured  here- 
under, caused  by  robbers  during  the  day  or  night,  by  com- 
pellin^r  under  the  threat  of  personal  violence  an  officer  or  an 
office  employe  of  the  insured  to  unlock  and  open  the  safe  or 
safes  or  vault."  The  loss  occurred  while  one  of  the  officers 
of  the  bank  was  in  the  bank  with  a  patron  at  night  time;  the 
vault  door  had  been  opened,  a  man  entered  the  bank  with  a 
flashlight  in  one  hand  and  a  pistol  In  the  other  and  ordered 
the  bank  officer  to  give  him  the  money,  and  then  forced  both 
men  into  the  bank  vault,  forcing  the  officer  of  the  bank  to 
open  the  inner  safe,  which  was  not  locked;  the  vault  was 
built  in  a  comer  of  the  banking  enclosure  within  the  railed 
off  portion  used  for  the  transaction  of  the  bank's  business 
by  its  employes;  it  was  the  contention  of  the  plaintiff  that 
sub-division  (1)  of  Clause  C  covered  a  robbery  of  the  safe, 
while  it  was  unlocked,  if  it  was  within  the  enclosure.  Held^ 
That  construing  the  policy  as  an  entirety  and  looking  at 
Clauses  A,  B  and  C  as  including  the  subject  matter  insured, 
the  conclusion  is  reached  that  it  was  not  the  intention  of 
the  policy  to  insure  loss  from  an  unlocked  safe  under  any 
contingency  and  regardless  of  the  particular  location  of  the 
safe  with  reference  to  the  banking  enclosure;  Clause  A 
by  abstraction  from  a  locked  safe  by  force;  Clause  B  cov- 
ers losses  to  the  safe  and  to  the  furniture;  the  first  sub- 
division of  Clause  C  covers  moneys  and  securities  which 
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have  been  removed  from  the  safe  for  current  business  pur- 
poses, the  purpose  of  this  sub-division  is  to  insure  such 
money  and  securities  as,  in  the  ordinary  course  of  business, 
are  daily  required  to  be  kept  out  of  the  safe,  in  the  cash 
drawers  of  the  tellers  until  the  close  of  the  business;  sub- 
division (2)  of  Clause  C  covers  only  such  moneys  or  securi- 
ties as  are  in  process  of  transfer  and  does  not  insure  the 
entire  contents  of  the  safe;  and  sub-division  (3)  of  Clause 
C  only  covers  in  the  case  of  funds  caused  to  be  removed 
from  a  locked  safe. 

Same— Breach  of  Warranty— Forfeiture: 

The  poUcy  contained  the  statement,  in  its  schedule,  that 
the  insured's  safe  contained  an  outer  burglar-proof  door, 
which  was  locked  by  both  a  combination  and  time  lock.  It 
also  contained  this  promissory  warranty:  "All  combination 
and  tipie  locks  will  be  continued  to  be  regularly  used  dur- 
ing the  currency  of  the  poUcy."  It  also  recited  that  the 
consideration  for  the  policy  was  the  premium  paid,  and  "the 
statements  in  the  schedule  hereinafter  contained,  which 
statements  the  assured  makes  on  the  acceptance  of  this 
policy,  and  warrants  to  be  true."  It  also  contained  a  provi- 
sion that,  "in  case  of  error  of  description  of  equipment  of 
faUure  to  maintain  watchman's  service,"  the  policy  should 
not  be  avoided,  but  the  indemnity,  in  case  pf  loss,  reduced 
to  correspond  to  what  the  premium  paid  would  purchase,  in 
view  of  the  increased  hazard,  ffeld.  That  the  stipulation 
with  reference  to  the  character  of  locks  could  not  be  con- 
strued as  a  matter  of  description  of  equipment  only;  it  was 
a  warranty  of  an  existing  fact  as  to  the  use  when  the  policy 
was  issued  and  promissory  as  to  what  was  to  be  done  during 
the  currency  of  the  policy,  its  breach  avoided  the  policy. 

Same — Same— Same : 

The  agreement  to  regularly  use  the  combination  and  time 
lock  being  a  warranty,  its  breach  would  avoid  the  policy, 
though  such  breach  did  not  contribute  to  the  loss. 

[Judgment  for  Insurance  companies  below.    Here  affirmed  in 
favor  of  Insurance  companies.] 

Franklin  State  Bank  v.  Maryland  Casualty  Company; 
Saihe  V.  United  States  Fidelity  &  Guaranty  Co.  (U.  S. 
C.  C.  A.,  5th  Cir.)  : 

256  Federal  Reporter   (June  12,  1919)    856. 

Income   Tax — "Income    Received    within   the   Year" — Basis 
of  Calculation: 

Only  premiums  actually  received  in  cash  during  the  year 
can  properly  be  regarded  as  income,  under  the  Federal 
EiZcise  Tax  Act;  as  to  premiums  accrued  or  becoming  due, 
but  not  paid,  within  the  year,  and  as  to  money  previously 
received  in  payment  of  a  premium,  but  applied  within  the 
year  to  pay  a  different  premium  (as  for  example,  "expira- 
tion return  premium"  or  "dividends"  from  previous  premium 
payments  applied  to  reduce  subsequent  premiums,)  their  in- 
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elusion  as  "income  received  within  the  year"  is  not  re* 
quired.  A  "cash"  and  not  a  "revenue"  basis  is  the  proper 
standard  of  calculation. 

[Judgment  for  plaintiff  company.] 

Lumber  Mutual  Fire  Ins.  Co.  v.  Malley,  Internal  Revenue 
Collector.  (U.  S.  D.  C.  Mass.) : 

256   Federal  Reporter    (June  12,   1919)     880. 

income  Tax — ^"Income  Received  within  tiie  year" — increase 
in  Vaiue  of  Securities: 

Increases  in  book  value  of  bonds  held  by  mutual  company 
is  not  "income  received  within  the  year"  within  the  Federal 
Excise  Tax  Act. 

[Juderment  for  plaintiff  company.] 

Lumber  Mutual  Fire  Ins.  Company  v.  Malley,  Internal 
Revenue  Collector.  (U.  S.  D.  C,  Mass.) : 

256  Federal  Reporter   (June  12,  1919)    888. 


Carrier — Rigiit  to  Benefit  of  Insurance — Facts  Considered: 

A  bill  of  lading  provided  that  the  carrier  "if  liable  is  to 
have  the  benefit  of  any  insurance  effected  upon  the  goods;" 
the  owner  of  the  goods  had  insured  the  property  in  question 
"while  on  board  steamers,"  the  policy  limiting  the  liability 
of  the  insurance  company  to  "actual  loss  or  damage  caused 
by  marine  perils."  Held,  That  since  the  policy  clearly  limited 
the  liability  to  losses  by  marine  perils,  the  insurance  com- 
pany was  not  liable  for  any  damage  sustained  in  unloading 
the  property,  and  the  fact  that  the  insurance  company  paid 
a  certain  sum  to  the  owner  and  took  a  borrowed  and  loan 
receipt  was  purely  a  matter  between  them,  in  which  the 
carrier  was  not  interested,  and  the  money  so  paid  was  not 
to  be  taken  into  consideration  in  arriving  at  the  liability 
of  the  carrier. 

[Judgment  for  plalntlfit  below.     Here  reversed  In  favor  of 
defendant,  on  other  pounds.] 

Frederick  Leyland  &  Co.,  Ltd.  v.  Homblower  (U.  S.  C. 
C.  A.,  1st  Cir.) : 

256  Federal  Reporter  (June  12,  1919)    889. 

"Trading  with  the  Enemy  Act" — Communications  of  the  In- 
surance Agent — Evidence  Considered: 
Communications  by  an  American  agent  of  a  German  in- 
surance company  with  a  foreign  agent,  an  intermediary  of 
such  company,  within  thirty  days  after  the  passing  of  the 
"Trading  with  the  Enemy  Act"  were  not  unlawful  in  view  of 
Sec.  400  of  the  Act  authorizing  any  person  to  trade  with  a 
German  company  for  thirty  days  after  the  passage  of  such 
act. 

[Demurrer  to  indictment  sustained.] 

United  States  y.  Minel  &  Wemple,  Inc.  et  al.  (U.  S.  D. 
C,  New  York) : 

266  Federal  Reporter  (June  12,  1919)    896. 
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Fidelity  Bond — Status  of  Employe— Estoppel: 

In  a  fidelity  bond  given  by  a  surety  company,  it  was  re- 
cited that  the  person  whose  honesty  and  fidelity  was  guaran- 
teed was  an  agent  or  employe  of  the  plaintiff  who  brought 
an  action  on  the  bond  to  recover  for  the  fraudulent  with- 
holding and  misappropriation  of  plaintiff's  property,  and  in 
the  contract  between  the  plaintiff  and  the  agent  the  latter 
was  designated  as  an  agent,  and  in  the  answer  of  the  surety 
company  he  was  likewise  described  as  an  agent  of  the  plain- 
tiff, and  therefore  it  is  Held,  That  the  recitals  and  admis- 
sions of  the  surety  company  estop  it  to  deny  that  the  person 
whose  fidelity  was  guaranteed  was  an  agent  or  employe  of 
the  plainUff. 
Same— Embezzlement — Evidence  Considered : 

Evidence  showing  that  the  agent  had  fraudulently  with- 
held property  and  money  of  the  plaintiff  and  had  appropri- 
ated it  to  his  own  use  is  sufficient  to  warrant  a  recovery 
upon  the  bond  in  which  the  defendant  undertook  to  reim- 
burse the  plaintiff  for  any  loss  that  it  might  sustain  by 
reason  of  the  fraud  or  dishonesty  of  the  agent  amounting  to 
larceny  or  embezzlement  in  connection  with  his  duties  and 
obligations,  and  the  fact  that  the  agent  had  not  been  prose- 
cuted for  embezzlement,  or  that  the  proof  was  not  strictly 
the  same  as  is  required  in  a  prosecution  for  embezzlement, 
will  not  defeat  a  recovery. 

[Judgment  for  plaintiff  below.     Here  affirmed  against  surety 
company.] 

Vilm  Milling  Company  v.  Kan.  Casualty  &  Surety  Co. 
(Kan.  8.  C.) : 

180  Pacific  Reporter   (June  16,  1919)    782. 

Action  against  Reinsurer — Right  of  Policyholder  to  Recover: 

The  policy  sued  on  was  issued  by  the  Pacific  Coast  Casu- 
alty Company;  the  complaint  alleged  a  certain  reinsurance 
agreement  "under  the  terms  of  which  said  Casualty  Com- 
pany of  America  reinsured  all  of  the  outstanding  liability 
of  defendant.  Pacific  Coast  Casualty  Company."  Held,  That 
this  averment,  standing  by  itself,  did  not  show  such  an  agree- 
ment as  rendered  the  Casualty  Company  of  America  liable  to 
the  plaintiff;  under  Sec  2649,  (Cal.  Civ.  Code)  plaintiff  had 
no  interest  in  the  contract  of  reinsurance. 
Same— Same— Burden  of  Proof: 

The  reinsurance  contract  was  offered  in  evidence.  Under 
its  terms  the  Casualty  Company  of  America  agreed  to  adjust 
and  settle  the  "claims  and  losses"  of  the  Pacific  Coast  Com- 
pany; as  consideration  therefor,  the  latter  company  was  "to 
transfer,  assign  and  set  over"  to  the  Casualty  Company  of 
America  certain  cash  and  securities.  Held,  That  it  was  In- 
cumbent upon  the  plaintiff  to  show  that  the  Pacific  Coast 
Company  had  coAiplied  with  its  agreement  in  order  to  re- 
cover as  against  the  reinsurer. 

[Judgment  for   plaintiff  below.   Here   reversed   in  favor  of 

company.] 
Grbavach  v.  Casualty  Co.  of  America  (CaL  D.  C.  A.) : 
180  Pacific  Reporter  (June  16,  1919)    886. 
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Replevin  of  Stolen  Automobile— Parties: 

An  agent  of  an  Insurance  company,  which  had  insured 
an  automobile  owner  against  theft,  to  whom,  after  loss  under 
the  policy  had  been  paid,  the  insured  had  assigned  his  con- 
ditional contract  of  sale  and  all  moneys  payable  thereunder, 
was  the  proper  party  to  sue  for  replevin  of  the  car. 

[Judgment  for  defendant  below.     Here  reversed  In  favor  of 

plalntlfC.] 
Tates  V.  Russel  (Ariz.  S.  C.) : 

180  Pacific  Reporter    (June  16,  1919)     910. 

Arson — Evidence— Existence  of  insurance: 

Under  an  indictment  for  arson  for  burning  of  the  building 
of  another,  in  which  building  the  accused  had  certain  per- 
sonal property  which  was  insured,  evidence  concerning  such 
insurance  was  admissible  to  show  motive  as  against  the 
contention  of  the  accused  that  the  charge  was  not  that  he 
attempted  to  bum  his  own  property  to  default  the  insurer. 

[Accused  convicted  below.  Here  conviction  reversed,  on 
other  grounds.] 

O'Daniel  v.  State  (Ind.  S.  C.) : 

123  Northeastern  Reporter  (June  17.  1919)    241. 

Contract — Agreements  as  to  insurance — Parol  Evidence: 

Where  a  contract  with  reference  to  the  exchange  of  land 
was  in  writing,  plaintiff  could  not  show  a  prior  parol  agree- 
ment with  reference  to  payment  of  the  insurance  premium 
on  the  property  received  by  him  by  the  defendant. 

[Judgment  for  plalntUI  and  from  an  order  granting  a  new 
trial  plaintiff  appeals.  Here  affirmed  In  favor  of  defend- 
ant] 

Duncan  v.  Spencer  (Kan.  City  C  A.) : 

211  Southwestern  Reporter  (June  18.  1919)  698. 

Corporations — Classification — Statute  Construed : 

The  mere  fact  that  the  defendant  company,  which  was 
incorporated  under  c.  117  Acts  32  Leg.  Tex.  1911,  as  a 
casualty  insurance  company,  was  authorized  by  its  charter 
to  write  insurance  pertaining  to  health  and  accident,  did 
not  make  it  a  health  and  accident  insurance  company  within 
the  meaning  of  c.  108,  Acts  31  Leg.  Tex,  1909,  or  make  ap- 
plicable to  it  any  of  the  provisions  of  that  act. 
Same — Same — Same: 

Chap.  108,  Acts  31  Leg.  Tex.  1909,  relating  to  life  and  acci- 
dent insurance  companies,  does  not  apply  to  casualty  com- 
panies, for  Sec.  37  thereof  provides,  it  "shall  be  unlawful  for 
any  life  insurance  company,  accident  Insurance  company, 
life  and  accident  company,  to  take  any  kind  of  risks  or  issue 
any  policies  of  insurance  except  those  of  life,  accident  or 
health." 

Taxation — Statute — Unconstitutionality: 

Sec.  88,  c.  108,  31  Leg.  Tex.  1909,  provides,  "For  the 
purpose  of  state,  county  and  municipal  taxation  the  situs 
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of  all  personal  property  belon^ring  to  such  companies  shall 
be  at  the  home  office  of  such  company."  Held,  That  this  sec- 
tion is  invalid  under  Sec.  11,  Art.  8  of  the  Texas  constitution, 
providing  that  all  property  shall  be  assessed  for  taxation 
and  the  taxes  paid  in  the  county  where  situated,  in  so  far  as 
applying  to  securities  deposited  with  the  insurance  com- 
missioner in  a  county  different  from  that  in  which  the  home 
office  of  the  company  was  located. 

Same — Assessment  for  Back  Taxes: 

It  was  within  the  power  of  the  City  of  Austin  to  assess  a 
casualty  company  for  previous  years  in  which  its  property 
was  located  therein  and  not  assessed. 

[Judgment  for  plaintiff  below.     Here  affirmed  agalnat  com- 
pany.] 

American  Indemnity   Co.  v.   City  of  Austin.    (Tex.  C 
C.  A.) 

211  Southwestern  Reporter  (June  18,  1919)    812. 

Taxation — Statute— Constltutionailty: 

The  laws  of  Texas  requiring  bonding  and  casualty  com- 
panies to  pay  taxes  on  pro]>erty  in  the  county,  naming  the 
home  office  of  the  company  as  the  place  where  taxe&  shall 
be  paid,  is  in  violation  of  Sec  11  of  Art.  8  of  the  Texas  con- 
stitution, providing  that  all  property  shall  be  assessed  for 
taxes  and  the  taxes  paid  in  the  county  where  the  same  is 
situated,  so  that  deposits  by  such  a  company  with  the  state 
treasurer  in  a  different  county  from  which  its  home  office 
was  located  were  taxable  in  the  county  where  deiK)8ited. 

Same— Assessment  for  Back  Taxes: 

It  was  within  the  power  of  the  City  of  Austin  to  assess  a 
casualty  company  for  previous  years  in  which  its  property 
was  located  therein  and  not  assessed,  and  according  to  the 
rate  of  taxes  for  the  years  omitted. 

[Judgment  for  plaintiff  below.     Here  affirmed  against  com- 
pany.] 
Texas  Fidelity  &  Bonding  Co.  v.  City  of  Austin.  (Tex. 
C.  C.  A.): 

211  Southwestern  Reporter  (Jime  18,  1919)    818. 

Action  for  Damages — Measure  of  Recovery — Market  Value: 
In  an  action  against  a  railroad  company  for  an  alleged 
negligent  destruction  of  goods  on  hand  for  sale,  it  may  well 
be  assumed  that  there  would  be  an  expenditure  for  insur- 
ance, it  is  a  fair  smnmary  that  the  market  value  of  such 
goods  at  such  place  is  an  erroneous  measure  of  damage  be- 
cause the  said  ''market  price"  is  not  what  the  plaintiff  would 
have  obtained  had  it  been  permitted  to  sell  as  it  was  pro- 
posed to  sell;  the  exact  ultimate  question  is  whether  one 
who  has  a  stock  on  hand,  who  must  pay  storage  and  insur- 
ance, and  must  make  distribution, and  sale  in  a  large  ter- 
ritory, at  the  cost  of  money  and  time,  and  which  distribution 
and  sale  would  entail  waste  and  loss,  may,  if  that  stock  be 
destroyed,  recover  as  if  he  had  already  sold  all  the  stock 
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at  list  price  without  deduction  for  such  expense.  The  answer 
is  that  he  cannot. 

[Judgrment  for  plaintlfC  below.    Here  reversed  in  favor  of  de- 
fendant] 

International  Harvester  Co.  v.  Chicago,  M.  &  St.  P.  Ry. 
Co.  (la.  S.  C.) : 

172  Northwestern  Reporter  (June  20,  1919)   471. 

Employer's   Liability   Policy — Right  of   Employe  as  against 
Insurer: 

There  can  be  no  recovery  by  an  employe  against  an  in- 
demnity company,  which  issued  its  policy  to  the  employer* 
until  there  has  been  a  loss  by  the  employer  as  defined  in  the 
policy. 

[Judgrment   for   plaintiff   below.     Here   reversed  in  favor  of 
company.] 

Newton  v.  Seeley  et  al.  (N.  C.  S.  C), 

99  Southeastern  Reporter  (June  21,  1919)   847. 

Application  for  Bond — Fraud — Signing  without  Reading: 

Defendant  applied  to  plaintiff  for  certain  bonds;  the  de- 
fense set  up  was  that  the  plaintiff's  agent  obtained  defend- 
ant's signature  to  the  application  by  fraud;  the  fraud  al- 
leged was  that  the  agient  represented  that  he  was  in  a  hurry, 
as  he  was  obliged  to  leave  on  an  afternoon  train  and  that  it 
was  not  until  nearly  train  time  that  the  application  was  pro- 
duced for  defendant  to  sign.  Geld,  That  this  was  no  such 
trick  as  would  excuse  defendant  for  his  own  carelessness  in 
signing  the  application  under  the  circumstances;  the  matters 
thus  set  up  did  not  constitute  such  fraud  as  would  avoid  the 
agreements  in  the  written  application. 

Action  to  Recover  Premium — Compromise — Estoppel: 

The  defendant  claimed  that  under  his  agreement  with  the 
agent  only  one  premium  was  to  be  paid;  this  action  was  to 
recover  for  the  second  premium.  Defendant  sets  up  by  way 
of  estoppel  that  when  he  found  he  could  not  complete  the 
contracts,  performance  of  which  the  bond  secured,  he  ob- 
tained an  extension  of  time;  that  "thereafter  he  learned  for 
the  first  time"  that  the  agent  had  failed  to  make  the  agree- 
ment read  for  one  premium,  instead  of  "for  each  year,"  that 
he  then  entered  upon  negotiations  with  another  agent  of  the 
plaintiff  "for  the  purpose  of  adjusting  the  matter,"  when  it 
was  agreed  between  them  "that  defendants  would  make  all 
necessary  arrangements  with  the  road  districts  (with  whom 
contracts  were  made)  to  have  plaintiff  relieved  of  all  lia- 
bility," and  the  agent  agreed  to  make  application  to  be  so 
relieved;  it  was  then  alleged  that  by  reason  of  the  failure 
to  make  application  to  the  commissioner  of  the  districts 
the  plaintiff  is  now  estopped.  Held,  That  these  matters  did 
not  establish  any  legal  grounds  for  claim  of  an  estoppel  or 
a  compromise  of  the  matter. 

Same — Same— Consideration : 

It  was  defendant's  duty  and  obligation  to  himself  to  pro- 
cure plaintiff's  release  from  continued  liability  to  the  road 
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districts,  or  to  pay  the  continuing  premium;  there  was  no 
consideration  for  plaintiff's  taking  any  part  of  that  burden 
upon  himself. 

[Judgment  for  plaintiff  below.     Here  affirmed  against  de- 
fendant] 

Aetna  Ins.  Company  v.  Detjen  (Kansas  City  C.  A.)  : 

211  Southwestern  Reporter  (June  26,  1919)   911. 

Principal  and  Surety — indemnity — Rights  of  Co-Sureties: 

Plaintiff  and  defendants  were  sureties  on  a  bond;  before 
the  bond  was  signed  by  plaintiff  as  surety  he  demanded  and 
received  from  the  principal  an  assignment  of  a  life  insurance 
policy;  the  defendant  signed  the  bond  without  knowledge 
of  plaintiff's  indemnity.  Held,  That  the  plaintiff  held  the 
insurance  indemnity  for  his  individual  protection  and  it  did 
not  inure  to  the  benefit  of  his  co-insurer. 

[Judgment  for  defendants  below.    Here  reversed  against  de- 
fendants.] 

Latham  v.  Brewer  et  al.  (Kansas  City  C.  A.): 

211  Southwestern  Reporter   (June  25,  1919)   906. 

Employers'     Liability    Company — Negligence     in     Handling 
Claim — Liability  and  Damages: 

A  liability  company  owes  to  its  assured  the  duty  of  set- 
tling a  claim  before  suit,  if  that  was  the  reasonable  thing 
to  do,  when  it  assumed  control  of  the  claim  it  then  and 
there  became  its  duty  to  do  what  the  average  man  would  do 
in  a  similar  situation;  and  where  it  did  not  so  handle  the 
claim,  to  the  damage  of  the  assured,  it  was  liable  for  its 
negligence. 

[Judgment  for  plaintiffs  below.    Here  defendants'  exceptions 

overruled.] 
Cavanaugh  Bros.  v.  Gen.  Ace,  Fire  and  Life  Assur.  Corp. 
(N.  IL  S.  C): 

106  Atlantic  Reporter  (June  26,  1919)  604. 

Action  for  Damagee — Value  of  Property — Amount  of  insur- 
ance Carried: 
Im  an  action  to  recover  the  value  of  household  goods,  the 

amount  of  insurance  carried  on  such  goods  was  inadmissible 

on  the  question  of  their  value. 

[Judgment  for  plaintiff  below.     Here  defedants'  exceptions 
overruled.] 

Daily  v.  Wilcox  (R.  I.  S.  C.) : 

106  AtlanUc  Reporter  (June  26,  1919)   580. 

Oral  Contract — Validity: 

An  oral  contract  of  present  insurance  or  for  insurance  to 
be  effective  from  date  is  valid. 

Same — Evidence  Considered: 

About  August  2,  one  Warner,  an  insurance  brolcer,  went  to 
Wilson's  (agent  for  defendant)  office  and  the  two  went  to 
the  office  of  the  plaintiff  and  tools  up  with  Shepherdson,  who 
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represented  it,  the  questioxi  of  the  insurance  of  the  fidelity 
of  its  employes;  the  contemplated  insurance  was  $100,000; 
a  form  of  contract  was  selected;  one  Rauch  was  covered  for 
$20,000;  it  was  then  agreed  that  the  insurance  was  to  be 
eftective  from  August  1  and  so  to  continue  for  oive  year; 
after  the  first  talk  ahout  the  insurance  the  parties  proceeded 
to  work  out  the  details;  the  plaintiff  made  a  formal  appli- 
cation, references  were  submitted,  investigations  were  had; 
Warner  was  the  defendant's  agent,  who  assured  him  that 
plaintiff  was  covered;  on  October  2  the  defendant  company 
wrote  from  its  home  office  to  its  agent  that  it  did  not  look 
upon  the  class  of  business  as  desirable;  the  agency  took 
the  matter  up  with  the  home  office,  but  nothing  seems  to 
have  come  of  it,  and  on  October  13  Ranch's  defalcation  be- 
came known;  on  October  3  the  broker  went  to  the  office  of 
the  agency  and  stated  that  he  "wanted  some  letter  indi- 
cating that  Quinn-Shepherdson  were  covered,"  and  that  in 
response  the  agency  wrote  him  this  letter:  ''We  wish  to  con- 
firm our  conversation  regarding  the  Quinn-Shepherdson 
schedule  bond.  We  are  having  our  home  office  prepare  a 
schedule  covering  the  entire  list  of  employes  given  us,  and 
should  have  the  same  in  your  hands  within  a  day  or  two. 
This  schedule  will  cover  all  parties,  as  Just  stated,  with  the 
understanding  that  if,  upon  further  investigation,  an  appli- 
cant is  not  worthy  of  a  bond,  notice  deducting  him  will  be 
immediately  received.  The  bond  will  be  effective  August  1, 
1916."  Heldf  That  the  evidence  sustains  a  finding  that  the 
plaintiff  and  the  defendant  did  not  enter  into  an  oral  con- 
tract of  present  insurance  of  the  fidelity  of  the  plaintifTs 
employes,  or  for  insurance  to  be  effective  from  date,  but  the 
court  erred  in  limiting,  as  proof  of  a  contract  of  insurance, 
the  effect  of  a  letter  quoted  in  the  opinion,  dated  October  8, 
1916,  to  a  contract  made  on  August  2  or  3,  the  pleadings 
being  sufficient  to  permit  proof  of  a  contract  made  between 
August  2  or  3  and  October  13. 

Same — Statute  of  Frauds: 

A  contract  of  insurance  of  the  fidelity  of  employes  is  an 
original  undertaking  insuring  against  loss  through  the  dis- 
honesty of  employes  and  is  not  within  the  statute  of  frauds 
requiring  a  special  promise  to  answer  for  the  debt,  default 
or  doings  of  another  to  be  in  writing. 

[Judgrment  for  defendants  below.     Here  reversed  agalnat  de- 
fendants.] 

Quinn-Shepherdson  v.  United  States  Fidelity  &  Guaranty 
Co.  et  al.  (Minn.  S.  C.) : 

172  Northwestern  Reporter   (June  27,  1919)   698. 


Fidelity  Bond — Rule  of  Construction: 

Bonds  to  secure  the  fidelity  of  employes  are  governed  by 
the  laws  applicable  to  contracts  of  insurance. 
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8am«— M  iarepresantations — Forf aitura : 

MisrepresentationB  by  the  obligee  of  matters  which  in- 
crease the  risk  of  loss,  even  if  made  without  intent  to  de- 
ceive, avoids  such  a  bond. 

Same— Same— 8ama : 

After  having  knowledge  of  a  i»rior  defalcation  of  its  treas- 
urer, plaintiff  procured  a  bond  from  defendant  securing  it 
against  such  defalcations.  In  the  application  for  the  bond 
plaintiff  stated  that  the  treasurer  had  always  been  faithful, 
and  that  plaintiff  had  no  knowledge  of  any  act  or  fact,  tend- 
ing to  indicate  that  he  was  unreliable,  deceitful,  dishonest,  or 
unworthy  of  confidence.  Heidi  That  the  matters  misrepre- 
sented increased  the  risk  of  loss,  and  that  the  misrepresen- 
tation avoided  the  bond. 

[Judgment  for  plaintiff  below.     Here  reversed  in  favor  of 
surety  Company.] 

W.  A.  Thomas   Company  v.  Nat'l   Surety   Co.    (Minn. 
8.  C): 

172  Northwestern  Reporter   (June  27,  1919)   697. 


Action    to    Recover    Money    Paid — Mistake — Sufficiency    of 
Grounds: 

The  attorney  of  the  defendant  association  had  advised  the 
plaintiff  that  the  Insurance  on  his  premises  was  good,  by 
reason  of  which  the  plaintiff  paid  to  the  defendant,  in  part 
satisfaction  of  the  mortgage  debt  due  it,  most  of  the  pro- 
ceeds of  the  insurance  on  his  furniture.  Held,  That  the 
plaintiff  could  not  recover  such  payment  from  the  defendant 
on  account  of  his  ignorance  of  the  fact,  due  to  his  neglect  to 
read  the  policy  on  the  mortgage  premises,  that  it  stipulated 
it  should  be  void  if  foreclosure  proceedings  were  begun. 

Same— Same— Same : 

That  the  plaintiff  did  not  know  the  legal  effect  of  the  pro- 
vision of  the  policy  with  reference  to  foreclosure  would  not 
entitle  him  to  recover  the  payment  made. 

[Judgment  for  plaintiff  below.     Here  reversed  in  favor  of 
defendant] 

Carey  v.  Commonwealth  Building  &  Loan  Assn.    (La. 
S.  C): 

81  Southern  Reporter  (June  28,  1919)  784. 


Action  for  Damages— Evidence — Existence  of  insurance: 

In  an  action  to  recover  damages  to  an  automobile  alleged 
to  have  been  caused  by  the  defendants'  negligence,  it  was 
error  to  admit  testimony  showing  that  the  defendants  were 
Insured. 

[Judgment  for  plaintiff  below.    Here  reversed  in  favor  of  de- 
fendants.] 

Horan  v.  Altman  et  al.  (N.  Y.,  App.  Tr.) : 

176  New  York  Supplement   (June  80,  1919)   488. 
26 
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Action    for    Damages — Existence    of    insurance— Reversible 

Error: 

In  an  action  for  damages  for  personal  injuries  the  admis- 
sion of  evidence  tending  to  show  that  defendant  was  insured 
in  an  indemnity  company  was  reversible  error. 

[Judgment  for  plaintiff  below.    Here  reversed  in  favor  of  de- 
fendant] 

Water,  Light  &  Ice  Co.  of  Weatherford  v.  Bamett  et  al. 
(Tex.  C.  C.  A.) : 

212  Southwestern  Reporter  (July  2,  1919)   2S6. 

Fidelity  Bond — Breach  of  Warranty — Forfeiture: 

In  its  application  for  bond  sued  on,  the  plaintiff  warranted 
that  "there  has  never  come  to  the  notice  or  knowledge  of 
the  employer  any  act,  fact,  or  information  tending  to  indi- 
cate that  they  or  any  of  them  are  negligent,  unreliable,  de- 
ceitful, dishonest  or  unworthy  of  confidence  ♦  ♦  ♦  ♦  and 
the  employer  knows  no  reason  why  you  cannot  safely  be- 
come surety  for  them  and  each  of  them."  Held,  That  where 
the  employer  knew  of  the  habitual  overdrafts  by  an  employe 
at  the  time  of  the  making  of  the  application,  there  could 
be  no  recovery  on  acco^mt  of  losses  due  to  his  subsequent 
dishonesty. 

[Judgment  for  plaintiff  below.     Here   reversed  in   favor   of 

surety  company.] 
National  Surety  Company  v.  Globe,  Grain  &  Milling  Co. 
(U.  S.  C.  C.  A.,  9th  Cir.) : 

256  Federal  Reporter   (July  8,  1919)   601. 

Records  in  Offlce  of  insurance  Commissioner — Notice: 

The  records  of  the  office  of  the  State  Insurance  Commis- 
sioner relating  to  the  status  of  an  insurance  company  are 
not  constructive  notice  of  the  contents  thereof  to  Que  dealing 
with  such  company. 

[Judgment  In  accordance  with  opinion.] 
(General  Bonding  &  Casualty  Ins.  Co.  v.  Okla.  Fire  Ins. 
Co.  et  al.  (Okla.  S.  C): 

181  Pacific  Reporter  (July  7,  1919)  303. 

Fidelity  Bond — Nature  of  Contract — Rule  of  Construction: 

A  fidelity  bond  is  an  insurance  contract  and  is  subject  to 
the  same  rulies  of  construction  as  apply  to  other  kinds  of  in- 
surance. 
Same — Exhibits — iStatute: 

Art.  4951  R.  S.  Tex.  provides  that  every  policy  shall  be  ac- 
companied by  a  written  photograph  or  printed  copy  of  the 
application,  as  well  as  a  copy  of  all  questions  asked  and  an- 
swers givien  thereto.  It  was  alleged  that  contemporaneously 
with  the  execution  of  the  bond  there  had  been  a  written 
agreement  between  the  surety  company  and  the  bank,  in 
whose  favor  the  bond  was  issued,  in  which  it  was  stipulated 
that  the  books  of  the  employe  whose  fidelity  was  insured 
would  be  examined  and  checked  once  a  month;  it  was  further 
alleged  that  the  bank  made  certificates  representing  that  the 
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duties  of  such  employe  had  been  performed  in  an  acceptable 
manner,  etc.  Heidi,  That  these  defenses  were  not  available 
because  the  instruments  were  not  copied  into  the  bond  as 
the  statute  re<iulred. 

Same — M  larepreMntationt— Rescission : 

Where  it  was  not  averred  or  shown  that  the  surety  com- 
pany notified  the  bank  of  its  refusal  to  be  bound  by  the  con- 
tract because  of  the  alleged  misrepresentations  until  more 
than  a  year  after  notice  of  the  loss,  such  defenses  were  not 
avaUable  under  Art.  4948  R.  S.  Tex. 

Same — Act  of  Directors  Malting  Defalcations  Good: 

That  the  directors  of  the  bank  had  refunded  the  amount  of 
the  cashier's  defalcations  did  not  prevent  recovery  by  the 
bank  on  tine  bond. 

[Judgment  for   bank  below.     Here  affirmed  against  surety 
company.] 

Southern  Surety  Co.  v.  Citizens  State  Bank  of  Hemx^ 
stead  (Tex.  C.  C.  A.) : 

212   Southwestern  Reporter    (July  9,   1919)    666. 

Employar's  Liability  Policy — ^"Loss" — Evidence  Considered: 
On  the  advice  of  the  attorney  of  the  insurance  company, 
the  employer  transferred  his  business  and  assets  to  one  of 
his  stockholders  to  circiimvent  and  defeat  collection  of  Judg- . 
ment  by  the  injured  employe;  later  the  employer  borrowed 
funds  and  paid  the  Judgment  in  favor  of  the  employe.  Held, 
That  there  was  a  "loss"  sustained  within  the  meaning  of 
the  policy,  regardless  of  the  fact  that  the  employer  at  the 
time  was  insolvent. 

Same — Loan  to  Pay  Judgment — Good  Faith: 

It  was  contended  by  the  insurance  company  that  no  money 
was  actually  loaned  to  the  employer  to  pay  the  ^dgment, 
and  that  the  transaction  was  merely  colorable  for  the  pur- 
pose of  enabling  the  employer  to  recover  on  the  policy.  It 
undertook  to  show  that  the  person  alleged  to  have  loaned 
the  money  was  a  stranger,  that  the  capital  stock  of  the 
employer  was  only  |4,000,  whereas  the  alleged  loan  was 
15,660,  that  the  person  who  it  was  claimed  loaned  the  sum 
had  a  mortgage  on  his  residence  and  had  returned  less  than 
13,000  of  personal  property  for  taxation;  on  the  other  hand 
there  was  evidence  that  such  person  was  engaged  in  a  sub- 
stantial business  and  that  he  loaned  thousands  of  dollars. 
Held,  That  there  was  such  evidence  that  the  Jury  might  find 
that  the  transaction  was  had  in  good  faith. 

Sa  me— Same— Same : 

The  matter  of  good  faith  goes  only  to  the  question  as  to 
whether  the  Judgment  was  actually  paid,  or  whether  a  form 
of  payment  was  gone  through  that  amounted  to  a  mere 
sham,  or  colorable  transaction,  and  not  actual  payment;  it 
matters  not  what  may  have  been  the  motive  actuating  the 
employer  in  paying  off  the  Judgment. 
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Same— Same — Same — I  nttructiona: 

Where  the  instructions  given  submitted  the  only  issue  of 
the  fact  in  the  case,  that  is,  whether  there  had  been  a  pay- 
ment in  good  faith  of  the  Judgment,  it  was  not  objection- 
able on  the  ground  that  it  did  not  require  the  insured  to 
first  show  that  there  had  been  a  compliance  with  the  terms 
of  the  policy,  referring  to  the  alleged  voluntary  payment  of 
the  loss;  after  affirmance  of  the  Judgment  in  favor  of  the 
employer,  it  was  the  duty  of  the  employer  to  pay  the  loss 
regardless  of  the  question  of  his  solvency,  and  a  payment 
made  after  such  time  could  not  be  said  to  be  voluntary. 

Same — Measure  of  Recovery — Interest: 

The  policy  provided  that  the  company  would  not  be  liable 
in  cases  of  |5,000  on  any  Judgment  recovered  against  the 
employer;  a  Judgment  of  $5,000  was  recovered.  Held,  That 
the  defendant  company  became  liable  for  the  amount  of 
such  Judgment  and  interest  when  paid  by  the  insured,  and 
after  demand  for  more  was  made  upon  it  by  the  insured  it 
thereafter  became  liable  for  the  statutory  interest  on  the 
whole  sum  due  from  the  date  of  the  demand. 
Same — Pledge  of  Policy — Parties: 

The  employer  was  the  proper  party  to  sue  on  the  policy, 
notwithstanding  the  policy  had  been  pledged  to  secure  the 
loan  with  which  the  Judgment  in  favor  of  the  employe  was 
paid,  it  being  provided  in  the  pledge  contract  that  the  em- 
.  ployer  should  proceed  with  the  suit. 
Same — Statutory  Penalty — Question  for  Jury: 

Where  the  defendant  company  from  the  very  beginning 
undertook  to  avoid  payment  of  the  Judgment  in  favor  of  the 
employe  and  went  to  the  extent  of  inducing  the  assured  to 
transfer  its  business,  there  was  sufficient  evidence  to  en- 
title the  assured  to  recovery  of  statutory  damages  and  at- 
torney's fees. 

[Judgment   for  plaintiff   below.     Here   affirmed   againat  de- 
fendant.] 

Hoagland  Wagon  Co.  v.  London  Guarantee  &  Ace.  Co. 
(Kansas  City  C.  A.): 

212  Southwestern  Reporter  (July  9,  1919)  S9S.        ^^ 

■  I  .,    ^i.       1 
Fraudulent    Representations  to   Obtain    Payment   of    Insur- 
ance Premium — Statute  Construed: 

Art.  690  Vernon's  Ann.  Penal  Code  Tex.  1916  provides, 
"Any  such  agent  or  solicitor  who  knowingly  procures,  by 
fraudulent  representation,  payment  of  an  obligation  for  the 
payment  of  a  premium  of  insurance  shall  be  guilty  of  a  mis- 
demeanor." Held,  That  it  is  immaterial  whether  the  repre- 
sentations be  oral  or  written,  but  in  order  to  constitute  the 
offense  there  must  be  in  existence  when  the  representations 
were  made  an  obligation  to  pay  an  insurance  premium.  To 
constitute  such  obligation  there  must  be  a  complete  agree- 
ment binding  upon  the  obligor  and  enforceable  by  the 
obligee.  In  order  to  make  one  guilty  under  this  article  he 
must,  by  fraudulent  representations,  knowingly  made,  pro- 
cure the  payment  of  such  obligation. 
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Same — Evidence  Considered: 

The  eyidence  of  the  accused,  as  well  as  his  accuser,  was 
that  if  the  policy  was  not  according  to  representations  the 
applicant  could  within  ten  days  after  its  receipt  have  the 
return  of  the  money  or  note  given  for  the  premium.  The 
policy  was  delivered  by  a  person  other  than  the  accused 
and  was  taken  and  paid  for;  it  was  not  disclosed  by  the 
record  whether  or  not  the  policy  passed  through  the  hands 
of  the  accused  after  it  left  the  company's  principal  office  in 
the  state.  Held,  That  it  is  clear  from  the  record  that  the 
representations,  if  any,  made  by  accused  were  made  prior 
to  the  delivery  and  acceptance  of  the  policy  and  that  the 
obligation  to  pay  therefor,  if  any,  arose  at  the  time  of  such 
delivery  and  acceptance,  and  that  under  the  evidence  there 
was  no  offense  established. 
Same— Statute  Considered: 

To  constitute  an  oftense  under  the  statute  misrepresenta- 
tions must  not  be  mere  false  promises  or  provisions  as  to 
future  happenings  or  events,  but  must  relate  to  something 
present  or  past 

[Accused  convicted  below.    Here  conviction  reverted.] 
Griffin  v.  State  (Tex.  Crim.): 

212  Southwestern  Reporter  (July  9,  1919)   499. 

Libel  and   Slander — Evidence  Considered — Privileged  Com- 
munications: 

This  action  was  for  an  alleged  libel  contained  in  a  letter 
addressed  by  the  company  to  the  plaintiff,  declining  a  claim 
for  indemnity.  The  letter  was  enclosed  with  a  letter  to  an 
attorney  of  defendant,  in  a  separate  envelope  addressed  to 
the  plaintiff,  but  the  envelope  was  not  sealed.  Held,  That 
the  writing  of  the  letter  setting  out  the  grounds  upon  which 
the  claim  was  declined  and  its  delivery  in  the  manner  indi- 
cated was  privileged,  and  afforded  the  plaintiff  no  redress, 
though  the  contents  of  the  letter  were  libelous. 
Same— Same — Unauthorized  Publication: 

The  defendant  company  was  not  liable  because  of  the  un- 
authorized act  of  its  said  attorney  in  showing  the  letter  to  a 
third  person. 

Same— Same— Same : 

No  business  reason  existed  for  the  act  of  showing  the  let- 
ter to  a  third  person.  The  meeting  at  which  it  was  shown, 
according  to  the  testimony  of  such  person,  was  altogether 
social,  nothing  was  said  by  the  attorney  indicating  that  he 
desired  a  statement  of  such  person  to  assist  in  the  defense 
of  the  claim  under  the  policy.  Held,  That  the  evidence  was 
insufficient  to  show  that  the  publication  of  the  letter  in  this 
way  was  in  pursuance  of  the  duties  of  the  attorney  in  pre- 
paring the  defense  to  the  anticipated  action  on  the  policy, 
so  as  to  be  binding  upon  the  company. 

[Judgment  for  company  below.     Here  affirmed  in  favor  of 
company.] 

Sullivan  v.  Metropolitan  Cas.  Ins.  Co.  (U.  S.  C.  C.  A.,  5th 
Cir.): 

256  Federal  Reporter  (July  10,  1919)  726. 
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Action  for  Damages — Reference  to  Insurance— Error: 

In  an  action  for  damages  for  personal  injuries  the  defend- 
ant, over  objection  was  asked,  "Did  you  mafce  any  written 
report  of  the  accident?"  and  "To  whom  did  you  hand  this 
report?"  To  the  first  question  defendant  answered,  "I  noti- 
fied the  insurance  company."  Held,  That  the  plaintift  had 
no  right  to  have  the  report  produced  for  inspection;  the 
fact  that  the  defendant  was  protected  by  insurance  was 
immaterial,  and  proof  of  such  fact  before  the  Jury  was  ob- 
jectionable. The  information  given  by  defendant  was  not 
responsive  to  the  question  put  to  him,  and  under  the  cir- 
cumstances the  plaintiff  could  not  be  held  responsible  for 
the  consequence. 

[Judgrment   for   plaintiff   below.      Here   aiflrmed   againit   de- 
fendant. X 

Kellner  v.  Christiansen  (Wis.  S.  C.) : 

172   Northwestern   Reporter    (July   11,    1919)    796. 

Contract  of  Guaranty — Applicability  of  Insurance  Laws: 

This  was  an  action  by  a  lessor  for  the  collection  of  de- 
linquent rent  against  its  lessee  and  two  sureties  upon  a 
bond  guaranteeing  the  faithful  performance  on  the  part  of 
the  lessee  of  the  covenants  of  the  written  lease;  it  was 
claimed  that  the  bond  was  void  because  it  was  entered  into 
contrary  to  Sees.  594-596  Cal.  Pol.  Code.  These  Sections  re- 
fer to  the  office  of  the  insurance  commissioner  and  the 
transaction  of  the  insurance  provision;  the  particular  sec- 
tion relied  upon  provides  that  fidelity  and  surety  insurance 
includes  "Guaranteeing  and  executing  all  bonds,  undertak- 
ings and  contracts  of  suretyship,  and  guaranteeing  the  pro- 
visions of  contracts  other  than  insurance  policies;  and  that 
all  policies  and  other  contracts  of  insurance  issued  without 
full  compliance  by  all  parties  concerned  with  the  laws  of 
this  state  shall  be  null  and  void.  Held,  That  the  sections 
relied  upon  are  intended  to  apply  exclusively  to  the  conduct 
of  the  insurance  business  as  such,  and  their  provisions  can- 
not be  stretched  to  oQver  the  case  of  a  single  contract  of 
guaranty  such  as  the  one  involved  in  this  action. 

[Judgment   for   plaintiff  below.      Here   afDrmed   against   de- 
fendant] 

James  Eva  Estate  v.  Mecca  Company  (Cal.  D.  C.  A.) : 

181  Pacific  Reporter  (July  14.  1919)  416. 

Prosecution  for  Arson — Evidence — Insurance  Policy: 

In  a  prosecution  for  arson  the  policy  of  insurance  on  the 
property  destroyed  was  admissible  in  the  evidence,  notwith- 
standing the  agent  who  signed  it  was  doing  business  under 
a  fictitious  name  and  had  filed  no  certificate  thereof  as  re- 
quired by  the  statute. 
Same — Same— Bame : 

The  fact  that  the  policy  had  no  revenue  stamps  attached 
did  not  render  It  inadmissible,  since  the  assurance  company 
could  take  no  advantage  of  its  failure  to  affix  stamps. 
[Accused  convicted  below.     Here  conviction  affirmed.] 
People  V.  Biossat  (Mich.  S.  C.) : 

172  Northwestern  Reporter   (July  26,  1919)   9SS. 
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Principal   and   Surety — Nature   of   Contract — Rule   of    Con- 
struction: 
The  general  rule  as  to  the  contracts  of  surety  companies 

where  they  receive  compensation  for  the  risk  assumed,  is 

that  tliey  are  insurance  contracts  and  are  governed  by  the 

same  principles  applying  to  such  contracts. 

[Judgment   for  plaintlfT  below.     Here  affirmed   againBt   de- 
fendant surety  company.] 

National  Surety  Company  et  al.  v.  Commonwealth  ex 
rel.  Westinghouse  Elec.  &  Mfg.  Co.  (Va.  S.  C.  A.) : 
99  Southeastern  Reporter   (July  26,  1919)    657. 

Liability  Policy — Notice — Apparently  Trivial  Accidents: 

Under  a  policy  requiring  immediate  notice  of  accidents  in- 
sured against,  the  condition  does  not  apply  to  every  trivial 
occurrence,  even  though  it  may  prove  afterwards  to  result 
in  serious  injury;  if  no  apparent  harm  came  from  the  mis- 
hap and  there  was  no  reasonable  ground  for  believing  at 
the  time  that  bodily  injury  would  follow,  there  was  no  duty 
upon  the  insured  to  notify  the  company. 

Same — Same — Forfeiture: 

One  of  the  insured's  automobiles  ran  into  and  struck  a 
boy,  causing  injuries  which  subsequently  resulted  in  Judg- 
ment in  his  favor  for  several  thousand  dollars;  notice  was 
not  given  until  some  ten  days  later;  the  manager  of  the 
Insured's  company  noticed  the  report  of  the  accident  in  the 
paper  on  the  day  following  and  asked  the  driver  with  regard 
to  it;  he  replied  that  "it  did  not  amount  to  anything."  Held, 
That  under  these  circumstances  the  insured  was  not  ab- 
solved from  making  the  report  required  by  the  policy;  the 
Insured  was  not  Justified  in  relying  wholly  upon  the  driver's 
opinion. 

[Judgment  for  insurance  company  below    (165   N.   Y.   Supp. 
280).    Here  affirmed  in  favor  of  the  insurance  company.! 

Haas  Tobacco  Co.  v.  American  Fidelity  €0.  (N.  Y.  C.  A.) : 
128  Northeaetern  Reporter  (July  29,  1919)  756. 

Libel  and  Slander — Liability  of  Company  for  False  State- 
ments of  Cashier: 

Where  a  cashier  of  one  of  the  local  offices  of  defendant 
company  and  its  traveling  auditor  falsely  stated  that  the  as- 
sistant cashier  was  short  in  his  accounts,  the  company  was 
liable  in  damages  for  the  slander,  since  corporations  are 
liable  for  libel  and  slander  uttered  by  their  officers  and 
agents  in  the  scope  of  their  employment,  the  same  as  other 
torts. 

[Judgment  for  plaintifT  below.  Here  affirmed  againBt  com^ 
pany.] 

Bcuyer  v.  New  York  Life  Ins.  Company  (Wash.  S   C.) : 

181  New  York  Supplement   (July  28,  1919)   87i; 

Indemnity  Bond — Ordinance — Parties: 

The  bond  was  furnished  pursuant  to  the  requirement  of 
an  ordinance  regulating  the  operating  of  Jitney  busses;  the 
ordinance  required  the  bond  to  be  conditioned  for  its  pay- 
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ment  "directly  to  the  •  •  •  •  •  damaged  person";  the 
bond  itself  contained  no  such  provision.  Held,  That  the 
statutory  requirement  was  to  he  read  into  the  bond  so  that 
the  indemnity  company  was  properly  Joined  as  a  party  de- 
fendant in  an  action  by  an  injured  person,  as  against  the 
operation  of  the  Jitney  bus. 

[Judgment  for   plaintiff   below.     Here   affirmed   agalnat  de- 
fendants.] 

Milliron  v.  Ditman  et  al.  (Cal.  S.  C.) : 

181  Pacific  Reporter  (July  28,  1919)   779. 

Warehouseman — Liability  as  Insurer: 

A  warehouseman  may  by  a  special  contract  assume  lia- 
bility for  the  loss  of  goods  in  his  custody  due  to  any  cause, 
thus  making  him  an  insurer  thereof. 

[Judgment  for  defendant  below.     Here  afflnned  In  favor  of 
defendant] 

Morse  et  al.  y.  Imperial  Grain  and  Warehouse  Company 
(Cal.  D.  C.  A,) : 

181  Pacific  Reporter  (July  28,  1919)  816. 

Policy — Mistake — Remedies: 

If  the  insured  and  the  agent  so  misunderstood  each  other 
that  their  minds  never  met  as  regards  the  extent  of  the 
burglary  alarm  system,  or  if  the  agent  through  mistake,  or 
designedly,  misinformed  the  company  as  to  the  facts,  a 
situation  was  presented  which  a  court  of  law  could  not  cor- 
rect Correction,  if  desired,  could  be  had  only  in  a  court  of 
equity,  after  which  the  actually  existing  contract  between 
the  parties  as  thus  determined  could  be  enforced. 

8am»— Same— Same : 

If  the  insured  could  prove  that  he  made  a  different  con- 
tract from  that  expressed  in  the  policy,  he  could,  on  making 
sufficient  proof,  have  it  reformed  in  equity,  but  he  could  not 
accept  the  policy  without  reading  it,  and  in  an  action  at  law 
upon  the  instrument  ignbre  one  of  its  provisions  and  have  it 
enforced  otherwise  than  according  to  its  terms.  A  Jury  may 
not  thus  reform  a  policy  by  striking  out  one  of  its  clauses. 

Same— Same— Same : 

When  it  is  discovered  after  an  action  at  law  is  brought 
on  a  policy  that  a  reformation  is  necessary  for  which  a  bill 
in  equity  must  be  filed,  the  action  at  law  will  be  held  in 
abeyance  until  the  case  in  equity  is  concluded. 

[Judgment  for  plaintift  below.     Here  reversed  in  favor  of 
company.] 

Prudential  Cas.  Co.  v.  MUler  (U.  S.  C.  C.  A.,  6th  Cir.) : 

257  Federal  Reporter   (July  SI,  1919)   418. 

Insurance — ^Voluntary  Payment: 

Where  a  plaintiff  in  a  suit  to  recover  money  paid  defend- 
ants for  war  risk  insurance  on  merchandise  purchased  of 
defendants  had  the  option  to  pay  the  money  or  to  rescind 
the  contract  of  sale  and  elected  to  pay,  such  payment  is  vol- 
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untaiy  payment  and  cannot  be  said  to  have  been  made  un- 
der protest  in  a  legal  sense. 

[Judgment  for  plaintiff  below.    Here  reverted  In  favor  of  de- 
fendanU.] 

Wessel,  Duval  &  Company  v.  Wlnbome  &  Company  Inc. 
(Va.  S.  C.  A.): 

99  Southeastern  Reporter  (Aumist  2,  1919)  719. 

Surety  Companies — Obligations— Laws  Governing: 

The  laws  governing  insurance  contracts  govern  the  obli- 
gations of  a  surety  engaged  in  the  business  of  writing  bonds 
for  profit. 

[Judgment  for  plaintiff  below.     Here  affirmed  asalntt  com- 
pany.] 

American  Brick  &  Tile  Co.  v.  Tumell  et  al.  (Minn.  S.  C.) : 

17S  Northwestern  Reporter  (August  1.  1919)  176. 

Agents— Contracts — ^Termination : 

An  insurance  agent  is  not  liable  after  the  termination  of 
his  contract  with  the  company  for  premium  which  became 
payable  thereafter,  which  it  would  have  been  his  duty  to 
collect  had  he  remained  in  the  employ  of  the  company. 
[Judgment  in  accordance  with  opinion.] 
United  States  Casualty  Ins.  Company  v.  Pamell  (C.  P., 
Ind.  Co.,  Pa.) : 

Pltteburgh  Lesal  Journal  (August  16,  1919)   IS. 

Fraternal   Benefit   Insurance— Action  on   Policy — Burden  of 
Proof: 

The  plaintiff  by  proving  that  deceased  had  become  a  mem- 
ber of  the  benefit  association  established  prima  facie  his 
standing  as  a  member,  and  the  burden  of  proving  a  forfeit- 
ure of  the  rights  to  the  beneficiary  of  the  policy  was  upon 
the  association. 

[Judgment   in   favor   of   suBSOciation   below.      Here   reversed 

against  association.] 
Bianco  v.  Lentino  (N.  T.  S.  C.) : 

177  New  York  Supplement   (Aug.  18.  1919)   244. 

Federal  Employer's  Liability— Employes— -Negligence: 

Notwithstanding  the  provisions  of  the  Federal  Employer's 
Liability  Act  regarding  contributory  negligence,  there  can 
be  no  recovery  under  the  act  where  the  defendant  has  not 
been  guilty  of  negligence. 

Sams— Same — Same— I  nstructions : 

Where  the  cause  of  the  accident  was  due  to  the  employe's 
own  want  of  care  in  placing  himself  in  a  dangerous  po- 
sition in  disregard  of  warning,  binding  instructions  are 
prosper. 

[Judgment  in  accordance  with  opinion.] 
Cook,  Admnx.,  v.  PhUadelphia  &  Reading  Ry.  Company 
(C.  P.  Phila.  County,  Pa.): 

76  Legal  Intelligencer  (August  22.  1919)  606. 
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Workmen's  Compensation — Minors: 

Upon  the  audit  of  a  decedent's  estate,  the  widow,  admin- 
istratrix, will  he  surcharged  with  a  minor  child's  share  of  a 
fund  created  by  the  payment  to  her  by  the  decedent's  em- 
ployers of  a  sum  by  way  of  commutation  under  the  work- 
men's compensation  act. 

[Juderment  In  accordance  with  opinion.] 
Kelly's  estate: 

76  Legral  Intelllg^encer   (August  22.  1919)   608. 

Liability   Insurance— Joint  Tort   Feasors — Contribution: 

The  liability  insurer  of  one  of  two  joint  tort  feasors  paid 
a  Judgment  against  such  tort  feasor.  Subsequently  the  other 
tort  feasor  was  sued  by  the  insurer  for  contribution.  Held, 
That  such  tort  feasor  cannot  relieve  itself  from  liability, 
claiming  that  its  co-tort  feasor  refused  to  Join  in  a  settle- 
ment offered  by  the  injured  party  for  a  less  amount  than 
the  Judgment,  as  no  right  of  contribution  then  existed,  and 
the  Joint  tort  feasors  are  without  right  to  relieve  themselves 
of  liability  in  a  contract  or  Judgment  under  Statute  1917, 
Art.  4204. 

Same — Same — Same — Evidence: 

In  a  suit  for  contribution  the  insurer  offered  in  evidence 
a  Judgment  recovered  against  two  Joint  tort  feasors  in  a 
personal  injury  action.  Held,  That  such  evidence  was  ad- 
missible though  not  conclusive.  Judgment  not  having  been 
impeached. 

Same— Same— Same— Subrogation : 

The  liability  Insurer  of  one  of  two  Joint  tort  feasors,  hav- 
ing paid  a  Judgment  against  them,  was,  under  its  policy* 
entitled  to  be  subrogated  to  the  right  of  contribution. 

[Judgrment  for   plaintiff  below.     Here   afllrmod  in   favor  of 
company.] 

Frankfort  Gen.  Ins.  Company  v.  Milwaukee  Elec.  Ry. 
&  Light  Co.  (Wis.  S.  C.) : 

173  Northwestern  Reporter  (August  22,  1919)  S07. 

Tornado  Insurance— Fraud — Recovery: 

An  agent  and  employe  of  insurance  agents  issued  a  policy 
of  the  principal,  assurance  company,  on  his  own  property  in 
the  face  of  an  approaching  tornado,  without  the  knowledge 
of  the  insurance  company  or  of  his  principal.  In  an  action 
to  recover  under  the  policy  it  was  Held,  That  the  agent  per- 
petrated a  fraud  against  the  insurer  and  there  could  be  no 
recovery  for  the  loss. 

[Judgrment  for  plaintiff  below.     Here  reversed  in  favor  of 
company.] 

Commercial  Union  Assurance  Company,  Ltd.  v.  IT^Hn- 

stead  (Tex.  Civ.  App.): 

218  Southwestern  Reporter  (August  27.  1919)  955. 

Boiler  I naurance— Policy — Construction: 

The  policy  provided,  '"Boiler*  shall  mean  any  vessel 
•  •  •  •  which  is  Qsed  for  the  generation  of  steam,  and 
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shall  Include  safety  valves,  steam  and  water  gauges,  and  all 
connecting  pipes  and  fittings  up  to  and  including  the  valve 
nearest  the  boiler."  An  "explosion"  or  "rupture"  occurred, 
and  in  an  action  on  the  policy  it  was  Held,  That  the  insur- 
ance did  not  cover  a  rupture  of  the  whistle  pipe  located 
above  the  whistle  valve. 

[Judgment  in  favor  of  insurance  company.] 

Norfolk  &  W.  Ry.  Company  v.  Royal  Indemnity  Co.  (U. 
S.  D.  C.) : 

257  Federal  Reporter  (August  28,  1919)   849. 

Action  on  Policy — "Expiration" — Constructio.n : 

The  policy  provided  that  at  its  expiration,  or  in  event  of 
its  cancellation  by  the  assured,  if  the  average  time  cotton 
under  its  liability  has  been  at  risk  should  exceed  two  days, 
the  assured  should  pay  an  additional  premium.  A  receiver 
was  appointed  for  the  assured  and  for  that  reason  the  in- 
surer treated  the  policy  at  an  end.  Held,  The  insurer's  claim 
to  the  additional  premium  can  be  sustained  only  on  the 
ground  that  the  receivership  was  equivalent  to  a  cancella- 
tion of  the  policy;  the  term  "expiration"  in  such  a  contract 
meaning  expiration  by  lapse  of  time. 

Policy— Ambiguity: 

Under  a  policy  of  fire  Insurance  where  it  was  question- 
able whether  the  insurer  was  entitled  to  the  additional 
premium  claimed,  the  provisions  creating  an  ambiguity,  the 
burden  of  explaining  such  ambiguity  is  on  the  insurer. 

Same — ^Additional   Premium — Cancellation : 

The  policy  provided  that  it  should  be  void  if  any  change 
other  than  by  death  of  the  insured  should  take  place  in  the 
interest,  title  or  possession  of  the  subject  of  the  insurance. 
A  receiver  was  appointed  for  the  assured  and  the  insurer  de- 
clared the  policy  void.  Held,  Such  action  did  not  amount 
to  a  cancellation  of  the  policy  by  the  assured  so  as  to  en- 
title the  insurer  to  certain  additional  premiums. 

[Judgment  in  accordance  with  opinion.] 

Hanson  v.  Royal  Ins.  Company  (U.  S.  C.  C.  A.,  6tb  dr.) : 
257  Federal  Reporter  (August  28,  1919)   716. 

Policy — Construction : 

Under  a  Hail  Insurance  Policy,  covering  loss  or  damage 
to  growing  grain,  fruit  and  other  farm  products,  and  speci- 
fying "112  acres  of  fruit/'  the  insurer  was  liable  for  the 
deatruction  of  trees  in  the  plaintiff's  orchards  which,  accord- 
ing to  the  evidence,  had  on  them  growing  fruit  and  which 
contained  fertilized  growths  which  in  due  time  would  have 
been  fmlt 

Action  on  Policy — Special  Damages — Evidence  Considered: 

In  an  action  on  a  policy  against  damage  by  hail,  which 
oovered  apple  and  pear  orchards,  it  was  held  that  the  evi- 
dence Justified  the  application  of  the  rule  of  damages  con- 
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slating  of  the  difference  between  the  amount  grown  on  the 
insured's  land  and  a  fair  average  grown  in  the  neignbor- 
hood,  where  no  damage  had  been  sustained. 

[Judgment  for  plaintiff  below.     Here  affirmed  agalnet  oom- 

pany.] 
Paris  y.  Michigan  Mutual  Hail  Ins.  Company   (Mich. 
8.  C): 

178  Northweetem  Reporter   (Augiut  29.  1919)   SSS. 

Workman's  Compensation  Board— Appeal — Statute: 

An  allowance  by  the  Workmen's  Compensation  Board  of 
an  appeal  "nunc  pro  tunc"  from  award  of  a  referee  is  inter- 
locutory, and  no  appeal  lies  from  the  action  of  the  board  to 
tho  court  of  common  pleas. 

Same— Same— Same: 

There  is  nothing  in  the  Workmen's  Compensation  Act  of 
June  2,  1915,  P.  L.  736,  in  anjrwise  changing  the  settled  law 
that  interlocutory  orders  or  decrees  are  not  directly  and  of 
themselves  the  subject  matter  of  appeal. 
[Juderment  in  accordance  with  opinion.] 
Scaranuzzi  v.  Philadelphia  &  Reading  Ry.  Co.   (C.  P. 
Montgomery  Co.): 

76  Legal  Intelligencer  (August  29.  1919)  622. 

Workmen's  Compensation — Waiver  of  Rights: 

Where  parties  subject  to  the  terms  of  the  Workmen's 
Cohipensation  Act,  June  2,  1915,  P.  L.  736,  failed  to  file  the 
statement  provided  for  in  Sec.  802  (A)  of  the  Act,  formally 
rejecting  the  provisions  of  Art  ni,  they  are  conclusively 
presumed  to  have  accepted  these  provisions.  By  such  ac- 
ceptance, the  parties  waive  the  right  to  their  compensation, 
or  to  remedies  at  law  other  than  those  provided  in  Art  m. 

Same — Alien  Claimants  under  Treatiea— Status: 

Under  treaty  between  the  United  States  and  Italy  non- 
resident alien  Italian  parents,  subject  thereto,  with  the 
same  right  to  compensation  as  citizen  parents,  are  restricted 
to  the  same  remedy;  hence,  they  cannot  maintain  an  action 
for  the  death  of  their  son  against  his  employer  unless  the 
statement  required  by.  Sec.  302  (A)  was  duly  filed. 

Same— Same— Same : 

Sec.  810  of  the  Act,  excluding  non-resident  aliens  from  its 
benefits,  does  not  apply  to  Italians,  as  it  is  in  conflict  with 
the  treaty  between  the  United  States  and  Italy,  giving  Ital- 
ian parents  the  same  rights  as  citisen  parents. 
[Judgment  in  accordance  with  opinion.] 
Liberate  v.  Royer  &  Herr  (C.  P.,  Dauphin  Co.) : 

76  Legal  IntelUgencer   (August  29,  1919)   624. 

Land  Purchase — Insurable  Interest: 

Where  parties  purchased  a  tract  of  land  under  an  install- 
ment land  contract  which  gave  them  possession  and  provided 
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for  conveyance  of  title  on  full  payment  of  contract  price,  it 
was  Held^  That  such  interest  of  the  purchasers  is  insurable. 
[Judgment  in  aooordance  with  opinion.] 
In  re.  Boshart's  Estate  (Sur.  Ct.;  Lewis  Co.,  N.  Y.): 
177  New  York  Supplement  (Sept  1,  1919)   667. 

"Insurance  Company" — ^Action  on  Indemnity  Contract — Stat- 
ute—Venue: 

An  incorporated  association  whose  business  is  that  of  in- 
demnifying its  members  against  loss  resulting  from  damage 
inflicted  by  automobiles  upon  person  or  property  of  others 
is  an  insurance  company,  and  by  virtue  of  the  provisions  of 
Sec.  61  of  the  City  Code  (Gen.  St.  1915  Art.  6941),  an  action 
on  the  contract  of  indemnity  may  be  brought  in  the  county 
in  which  the  plaintiff  resides. 

Indemnity       Insurance  —  Action  —  Condition       Precedent  — 
Waiver: 

The  policy  and  by-laws  of  the  defendant  considered  it  was 
HeUm  That  payment  in  money  by  the  policyholder  of  his  loss 
or  expense,  after  trial  of  the  issue,  is  a  condition  precedent 
to  action  on  the  policy,  and  further,  that  this  condition  is 
not  waived  or  forfeited  by  defending  the  action  in  which 
the  issue  is  tried  pursuant  to  a  by-law  casting  such  defense 
on  the  insurer. 

Same — Same — Same — Defense: 

If  the  insurer,  by  wrongful  conduct,  unjustifiably  prevents 
payment  of  the  loss  in  money  after  trial  of  the  issue,  it  will 
be  precluded  from  asserting,  In  an  action  on  the  policy,  that 
the  policy  did  not  mature  by  reason  of  non-payment. 

Action  on  Policy — Privileged  Communication— Fraud: 

Good  faith  communications  between  attorney  and  client, 
relating  to  the  best  method  of  protecting  client's  interest, 
were  privileged;  and  the  rule  that  privilege  may  not  be  urged 
respecting  communications  relating  to  perpetration  of  fraud 
is  limited,  ordinarily,  to  cases  of  actual  fraud  involving 
moral  turpitude. 

[Judgment  for  plaintiff  below.     Here  reversed  against  com- 
pany.] 

Emerson  v.  Western  Automobile  Indemnity  Assn.  (Kan. 
S.  C.) : 

182  Pacific  Reporter    (September  8,  1919)    647. 

Workman's  Compensation   Insurance — Negligence — Right  to 
Sue  Third  Party: 

The  Workmen's  Compensation  Act  of  June  2,  1915,  P.  L. 
736,  does  not  provide  such  an  excusive  method  for  obtaining 
compensation  by  an  injured  employe  subject  to  and  bound 
by  its  provisions  as  to  prevent  such  employe  from  bringing 
an  action  for  damages  against  a  third  party  whose  negli- 
gence caused  the  injury. 
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Same— Same— Bame— Subrogation : 

An  action  for  damages  by  an  employe  against  a  third 
party  for  an  injury  is  subject  to  the  right  of  the  employer 
to  subrogation,  as  provided  in  Sec.  319  of  Act,  but  only  to 
the  extent  of  compensation  payable  by  the  employer;  and 
Ihe  defendant  may  protect  himself  against  any  demand  by 
the  employer  by  making  the  latter  a  party  to  the  record. 

[Jud|rnient  In  accordance  with  opinion.] 

Smith  V.  American  Manganese  Mfg.   Company   (C.  P., 
Fayette  Co..  Pa.)  : 

76    Legal   Intelligencer    (September   12.    1919)    655. 

Fidelity     Insurance— Itemized     Statement    of    Claim — Suffi- 
ciency: 

In  an  action  on  a  fidelity  insurance  policy  for  loss  by 
reason  of  the  dishonesty  of  an  employe,  an  itemized  state- 
ment of  the  claim  was  sufficient. 

Same — Notice  of  Claim — Evidence  Considered: 

In  an  action  on  a  fidelity  insurance  policy  which  required 
the  employer  to  give  notice  by  registered  letter  to  the  in- 
surer promptly  after  becoming  aware  of  any  act  which 
might  be  made  a  basis  of  a  claim,  the  evidence  was  con- 
sidered and  held  insufficient  to  show  that  the  employer 
promptly  gave  such  notice  after  the  executive  officers  re- 
ceived knowledge  of  the  employe's  dishonesty. 

Same— Same — Statute: 

Where  the  fidelity  insurance  policy  required  prompt  no- 
tice to  the  insurance  company  after  the  employer  should 
become  aware  of  any  act  which  might  be  made  the  basis 
of  a  claim,  the  employer's  failure  to  give  such  notice  cannot 
be  excused  on  the  ground  that  it  was  an  immaterial  pro- 
vision, and  therefore  under  Civil  Code,  Art.  2611,  did  not 
avoid  the  policy. 

Same — Amount  of  Lose— Finding: 

While  the  court  had  the  right  to  arrive  at  an  estimate  of 
the  amount  misappropriated  by  the  employe,  which  con- 
sisted in  a  major  part  of  consuming  the  employer's  stock 
of  liquor,  the  finding  of  the  court  was  insufficient  where  it 
did  not  show  what  proportion  of  the  value  taken  by  the 
employe  accrued  prior  to  the  discovery  of  his  dishonest 
acts. 

Same — Acta  of  Employe — Knowledge  of  Employer — Liability: 
A  fidelity  insurer  is  not  liable  for  dishonest  acts  com- 
mitted by  the  employe  after  knowledge  of  the  employer  of 
such  acts,  which  might  have  been  made  the  basis  of  a  claim. 

Same — Lose — Burden  of  Proof: 

Where  the  employer's  business  included  the  sale  of  liquor 
and  its  claim  for  loss  was  based  on  the  ground  that  its 
employe  consumed  large  amounts  of  liquor  belonging  to 
the  stock  of  employer  without  paying  for  same,  the  burden 
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of  proving  that  snch  employe  did  not  pay  for  the  liquor 
consumed  was  on  the  claimant  . 

[Judgment  for  plaintiff  below.     Here  reversed  in  favor  of 
company.] 

Los  Angeles  Athletic  Club  v.  United  States  Fidelity  & 
Guaranty  Company  (Cal.  D.  C.  A.) : 

188  Pacific  Reporter  (September  22.  1919)  178. 

Workmen's  Compensation   Insurance— Accidental   Injuries — 
Apople)^: 

The  claimant's  husband  was  employed  as  a  common  la- 
borer to  watch  the  rolls  at  a  steam  elevator  in  the  defend- 
ant's colliery  and  to  start  the  coal  in  the  chutes  when  it 
became  blocked.  He  was  discovered  coming  out  of  his  cor- 
ner in  a  half-staggering  manner,  and  was  assisted  to  a 
landing  in  the  breaker  from  where  he  was  later  taken  to  the 
hospital,  where  in  the  evening  he  died  of  apoplexy.  There 
was  no  evidence  that  his  death  was  a  result  of  violence  to 
the  physical  structure  of  the  body  and  its  resultant  effects 
within  the  meaning  of  the  act.  Held,  That  the  claim  for 
compensation  must  be  disallowed. 

[Judgment  in  accordance  with  opinion.] 

Smith  V.  Philadelphia  &  Reading  Coal  &  Iron  Co.  (C.  P.; 
Schuylkill  Co.,  Pa.): 

76  Leeral  InteUigaencer  (Sept  26,  1919)  688. 

Steam    Boiler    Policy — Property    Covered — ^"Economizers" — 
"Stop  Valve": 

Where  the  policy  insured  seven  Wlckes  vertical  tube  boil- 
ers against  explosion,  defining  "boiler"  to  include  "steam, 
feed  and  blow-off"  piping  to  the  stop  valve  nearest  the  boiler 
"in  any  such  piping"  and  "explosion"  to  cover  collapse  of 
the  boiler  or  its  flues,  it  was  Hekft  not  to  cover  the  econ- 
omizers used  with  four  of  the  boilers  for  heating  water  be- 
fore it  passes  into  the  boilers  proper;  the  valve  nearest  the 
boiler  proper  in  the  connection  between  it  and  the  economizer 
serving  the  purpose  of  shutting  off  the  flow  in  either  direc- 
tion and  so  being  a  stop  valve. 

Same — "Economizers" — Definition: 

"Economizer"  as  used  in  boiler  construction  is  a  contriv- 
ance or  device  in  which  water  is  heated  preliminary  to  en- 
tering the  boiler  proper. 

[Judgment  in  accordance  with  opinion.] 
Ithaca  Traction  Corporation  v.  Travelers'  Indemnity  Co. 
(N.  Y.  S.  C.) : 

127  New  York  Supplement  (September  29.  1919)  768. 

Insurance— Oral  Contracts — Validity: 

Oral  contracts  of  insurance  as  on  an  automobile  against 
theft  and  fire,  are  legal  and  binding. 

Same— Agent  of  Insurer: 

An  insurance  broker  who  soUcited  an  application  for  auto- 
mobile fire  and  theft  insurance  and  secured  from  the  In- 
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Burer'B  agent  the  policy  which  was  Issued,  was  not  thereby 
constituted  the  agent  of  the  Insurer. 

Same — Same: 

Sending  of  a  notio  of  expiration  of  a  fire  and  theft  policy 
on  an  automobile  to  an  Insurance  broker,  who  had  secured 
the  application  for  the  policy  by  the  Insurer's  agent,  was  not 
evidence  from  which  it  could  be  found  that  the  Insurer  had 
given  the  broker  authority  to  bind  It  by  an  oral  contract  of 
insurance,  or  by  an  agreement  to  issue  a  policy. 

Same— Same — Statements  of  Agent: 

Statements  made  by  an  insurance  broker  to  an  automobfle 
owner  after  the  expiration  of  a  policy  of  fire  and  theft  In- 
surance on  the  car,  that  the  owner  would  be  held  covered 
with  Insurance,  were  inadmissible  to  establish  the  agency  of 
the  broker  for  the  Insurer,  and  were  not  binding  on  the  In- 
surer. 

Action  on   Policy — Authority  of  Agent — Sufficiency  of  Evi- 
dence: 

In  an  action  by  an  automobile  owner  against  an  Insurer  on 
Its  alleged  oral  policy  against  fire  and  theft,  the  evidence 
was  insufficient  to  warrant  a  finding  that  the  Insurance 
broker  who  had  procured  the  original  policy,  and  who  after 
Its  expiration,  told  the  owner  that  he  would  be  held  covered, 
had  any  express  or  Implied  authority  to  act  for  the  Insurer. 

[Judgrnent  for  defendant  below.     Here  affirmed  In  favor  of 
Company.] 

Sheridan  v.  Massachusetts  Fire  &  Marine  Ins.  Co.  (Mass. 
S.  C): 

124  Northeastern  Reporter  (September  30,  1919)  249. 

Workmen's  Compensation — In  the  Course  of  Employment: 

The  dependent  mother  of  a  trapper-boy  In  a  coal  mine  l8 
entitled  to  compensation  under  the  Workmen's  Compensa- 
tion Act  of  June  2, 1915,  P.  L.  736,  where  the  boy,  whose  duty 
It  was  to  stay  at  a  trap  door  and  let  drivers  through  with 
their  empty  and  loaded  trips.  In  violation  of  the  orders  of 
his  employer,  boarded  a  train  of  cars  being  hauled  out  of  the 
mine,  saying  to  the  driver  that  he  was  going  to  get  a  drink, 
and  after  riding  1,300  or  1,400  feet  from  where  he  was  em- 
ployed to  do  his  work,  was  caught  between  the  bumper  of 
last  car  and  a  post,  sustaining  injuries  that  resulted  In  his 
death. 

[Judgment  In  accordance  with  opinion.] 
Katchik  v.  Oliver  &  Snyder  Steel  Company  (C.  P.,  Pay- 
ette County,  Pa.) : 

76  Legal  Intelligencer  (October  31,  1919)*  770. 

Workmen's  Compensation  Board — ^Appeal  on  Ground  of  Mia- 

tak»— Statute  of  Limitations: 

Where  parties  enter  into  an  a^eement  for  compensation, 
and  the  agreement  Is  approved  by  the  Workmen's  Compensa- 
tion Board,  and  a  final  receipt  has  been  given  by  the  claim- 
ant and  filed  with  the  board,  and  the  claimant,  more  than 
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twenty  months  afterward,  flies  a  petition  under  Sec.  428  of 
the  Workmen's  (Compensation  Act,  1915,  P-L-786,  tor  a  re- 
Tiew  of  the  receipt  on  the  ground  of  mistake,  the  board  can- 
not set  aside  the  final  receipt. 

Same— Same— ^me : 

Where  the  last  payment  under  a  compensation  agreement 
was  made  in  October,  1916,  and  a  petition  to  review  the  final 
receipt  was  not  presented  until  June  10,  1918,  the  claimant 
is  barred  under  Sec.  816  of  the  Act  which  provides:  "Where 
however,  payments  of  compensation  have  been  made  in  wdj 
case,  said  limitations  shall  not  take  effect  until  the  exidrar 
tlon  of  one  year  from  the  time  of  the  making  of  the  last  pay- 
ment" 

[Judgment  in  accordance  with  opinion.] 
Raeder  v.  Stewart  Silk  Company  (C.  P.,  Northampton 
Oo.,  Pa.) : 

76  Legal  Intelligencer  (October  8,  1919)  701. 

Internal  Revenue— Special  Taxes— Banking  CapHal: 

Where  a  corporation  engaged  mainly  In  the  business  of  ex- 
amining and  insuring  real  estate  titles,  also  carried  on  a 
savings  bank  business  which  it  kept  separate  from  its  other 
buskiess,  such  other  business  not  affecting  it,  except  to  facil- 
itate the  getting  of  customers  for  its  bank,  the  total  amount 
of  capital,  surplus  and  undivided  profits  used  in  the  insurance 
business  was  not  subject  to  the  special  tax  imposed  by  Act 
of  Ckmgress  October  22,  1914,  Art  8,  Par.  1,  the  amount  usod 
in  the  banking  business  as  such  only  being  subject  thereto. 
[Judgment  in  accordance  with  opinion.] 
Title  Guaraoity  &  Trust  Co.  v.  Miles,  Collector  of  In- 
ternal Revenue  (U.  S.  S.  C,  Dis.  of  Maryland) : 
268  Federal  Reporter  (October  9.  1^19)  771. 

Workmen's  Compensation — Procedure — Practice: 

The  procedure  under  the  Workmen's  Compensation  Act  is 
governed  by  the  practice  in  equity. 

8ame — Vacation  of  Judgment — Practice: 

T|ie  i;fght  to  have  final  Judgments  in  civil  actions  vacated 
under  Rev.  Laws.  c.  198,  Art.  15  to  19,  Is  limited  to  proceed- 
ings in  courts  of  law,  and  does  not  extend  to  proceed- 
ings under  the  Workmen's  Compensation  Act,  which  are  gov* 
emed  by  equity  practice. 

Same— Compensation  Agreement — Effect: 

An  agreement  between  an  insurer  and  the  widow  of  a  de- 
ceased employe  whereby  the  insurer  agreed  to  pay  compensa- 
tion under  the  Workmen's  Compensation  AfCt  was  not  an  ad- 
mission of  any  common  law  statutory  liability  for  conscious 
pain,  suffering  and  death,  and  the  amount  agreed  upon  to  be 
paid  was  not  a  statement  or  compromise  of  a  claim  for  dam- 
ages grounded  on  causes  of  action  outside  the  scope  of  the 
act 

26 
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Same-— Same — Jurisdiction  of  Court — Statute: 

The  Jurisdiction  of  the  Industrial  Accldemt  Board  under 
Workmen's  Compensation  Act,  Part  8,  Art  4,  to  approve 
agreements  regarding  compensations  and  the  Jurisdiction  of 
the  superior  court  under  Part  3,  Article  n,  and  as  amended  by 
the  Statutes  1912,  c.  571,  Art.  14,  to  render  decree  in  accordance 
with  a^eements  approved  by  the  board,  rests  upon  an  as- 
sumption, and  the  fact  that  the  agreement  concerns  compen- 
sation for  injuries  sustained  by  an  employe  protected  by  the 
act.  and  then  only  when  the  terms  of  the  agreement  conform 
to  the  provisions  of  such  act. 

Same — Same — Approval  by  Superior  Court: 

The  superior  court  cannot  give  validity  to  a  compensation 
agreemeoit  between  a  claimant  and  a  compensation  Insurer 
where  the  same  has  not  previously  been  approved  by  the  In- 
dustrial Accident  Board  acting  in  pursuance  to  the  authority 
vested  in  it  by  the  Workmen's  Compensation  Act,  Part  S, 
Art.  4. 

Same — Same — Approval  by  Board: 

A  compensation  agreement  between  a  claimant  and  a  com- 
pensation insurer  for  compensation  is  not  approved  unless 
the  approval  by  the  Industrial  Accident  Board  is  legal  and 
within  the  Board's  Jurisdiction  as  provided  by  the  Workmen's 
Compensation  Act. 

Same — Same — Approval — Jurisdiction  of  Court: 

Full  performance  of  the  conditions  of  the  Compensation 
Act  are  essential  prerequisites  to  the  Jurisdiction  of  the  sur 
perior  court  and  its  authority  and  the  statutory  limitation 
upon  the  exercise  of  it  cannot  be  enlarged,  diminished  or  de- 
stroyed by  express  consent  or  waived  by  acts  of  estoppel. 

Same — Maritime  Employment — Applicability: 

Where  two  carpenters  met  death  while  employed  in  the 
hold  of  a  ship,  the  cases  did  not  fall  within  the  Workmen's 
Compensation  Act,  as  such  work  is  a  maritime  employment, 
and  the  Industrial  Board  and  the  superior  court  were  with- 
out authority  to  approve  compensation  agreements  between 
the  widows  of  the  carpenters  and  the  compensation  Insurer. 
[Judgment  in  accordance  with  opinion.] 
London  Guarantee  &  Ace.  Co.,  Ltd.,  v.  Sterling; 
Sterling  v.  London  Guarantee  &  Ace.   Company,  Ltd. 
(Mass.  S.  J.  C.) : 

124  Northeastern  Reporter  (October  14,  1919)  286. 

Annotation — Recovery  of  car  as  affecting  insurance  covering 

theft  of  automobile: 

Under  the  above  heading  appears  an  annotation  to  the 
case  of  O'Connor  v.  Maryland  Motor  Car  Insurance  Company, 
henetofore  reported  In  122  Northeastern  Reporter  489;  8  A. 
L.  R.  793. 
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Fedisral  Courts — Jurisdiction — Waiver: 

Where  a  physk^ian  became  bankrupt  when  a  Judgment  tor 
malpractice  was  rendered  against  himp  an  action  by  the  trus- 
tee in  bsinkruptcy  against  the  liability  insurer  was  an  action 
at  law,  though  the  parties  proceeded  on  the  assumption  that 
it  was  one  in  equity. 

Policy — Construction : 

An  insurance  policy  should  be  construed  favorably  to  the 
insured  and  against  the  insurer,  if  the  language  leaves  the 
matter  in  doubt. 

Policy — Construction — "Loas": 

The  policy  insured  a  physician  against  loss  from  liability 
for  malpractice.  The  language  in  the  poUoy  did  not  spe- 
cifically show  that  no  action  could  be  maintained  thereon  un- 
til insured  had  suffered  and  paid  a  Judgmemt  Held^  That 
indemnity  was  not  limited  to  sums  paid  by  the  insured,  and 
where  insured  became  bankrupt  after  Judgment  for  malprac- 
tice against  him,  such  Judgment  constituted  a  loss  within  the 
terms  of  the  policy. 

[Judgment  in  accordance  with  opinion.] 
Schambs  v.  Fidelity  &  Casualty  Company  of  New  York 
(U.  S.  C.  C.  A.): 

269  Federal  Reporter  (October  98,  1919)  56. 
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ABANDONMBNT. 

(8«6  IfuiiM  Insonuieti] 
Notice  was  not  (ood  notice  of  A  but  of  compromise  . .  (Bnc*  C.  A.)  SIS 
■rldence  conaldered  there  was  no  A  of  the  Toyace  larared 

(u.  a  a  c.  A.  sss 

A  of  the  Toyace  ineared  would  void  polloy (U.  8.  O.  C.  A.)  SSS 

ACdDBNT  INSUIIANGB. 

[See  Definition;  Occupation;  Polloy.] 

Where  evidence  eufllclent  to  support  a  Terdlot  of  accidental 
death   (Ark.)  S67 

Where  company  admitted  It  owed  amount  paid  In  settlement.  It 
was  unnecessary  to  return  amount  in  dlsaTOWlns  settlement 
for  fraud  (Tenn.)  S67 

Limitation  of  liability  from  hernia  does  not  apply  where  hernia 
is  accidentally  produced   (Tenn.)  S67 

Where  accord  and  satisfaction  was  defense,  reply  that  release 
was  obtained  by  fraud  was  proper (Tenn.)  Sf7 

Acceptance  by  company  of  monthly  premium  raises  presumption 
that  preoedlny  premiums  were  paid  (Tenn.)  St 7 

Where  Insured  was  killed  by  another  after  an  assault  by  insured, 
death  was  not  aoddenUl    (Ark.)  SfS 

Proof  of  death  of  Insured  from  Injuries  raises  presumption  of 
accidenUl    death    (Ark.)  SfS 

Admissibility  of  attending  physician's  evidence  of  statements  made 
by   Insured    (Ky.)  S6S 

Bvldence  that  Insured  was  not  sullty  of  "voluntary  exposure 
to  dancer"    (Me.)  SfS 

Under  evidence  malignant  growth  on  liver  held  to  have  resulted 
from  causes  existing  prior  to  aoddent (Ky.)  Sf t 

**Thls  policy  does  not  cover  railroad  •  •  •  •  employes  while 
on  duty."  bare  recovery  for  death  of  the  flag  man (Tex.)  S6t 

Burden  of  proving  alBrmative  defenses  in  nature  of  an  exception 

which  relieves  company  from  liability  is  upon  company 

(la.)    170.    S86.  SfS 

Automobile  rebuilt  so  as  to  run  on  rails  was  a  public  conveyance 
within  terms  of  policy   (Ck>L)  S7f 

Riding  on  a  pass  did  not  change  Insured's  status  as  passenger.. 
(Col.)  S70 

(Company  not  liable  where  policy  exempted  for  death  "resulting 
from  poison  voluntarily  or  Involuntarily  taken"  and  Insured 
died  from  strychnine  poison  contained  In  the  medicine  which 
he  took   (la.)  S7f 

Under  order  given  by  insured  to  employer  If  insured  earned  no 
wages  in  a  specific  month,  employer  had  no  funds  to  pay 
premium  for  such  month   (Ala.)  S71 

That  insured  was  going  to  attend  to  business  for  railroad  com- 
ptuiy  at  time  of  aoddent  did  not  change  his  status  as  pcks- 
senger    (C!ol.)  S71 

Where  Insured  sufTered  a  specific  loss  he  was  entitled  to  recover 
only  the  amount  provided   therefor (Col.)  271 

(Complaint  should  allege  that  death  of  insured  was  result  of 
cause  or  causes  set  forth  In  policy (Pa.)  S71 

Under  provisions  of  policy  insured  could  not  set  up  representa- 
tions of  general  agent  as  to  scope  of  coverage  (Pa.)  S71 

That  Insurer  made  no  demand  on  employer  for  premium  and  gave 
no  notice  to  insured  of  non-payment  of  premium,  did  not  pre- 
vent forfeiture    (Ala.)  S7S 

Opinions  of  physicians  that  loop  of  bowel  was  caused  by  exter- 
nal violence  admissible  expression  of  opinion  as  to  what  pro- 
duced loop,  inadmissible (la.)  S7S 
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When  statutory  provisions  control  mutual  rights  and  obligations 
rather  than  provision  of  contract  parties  may  attempt  to 
make    (Wis.)   272 

Wisconsin  law  required  provision  reducing  primary  rate  of  In- 
demnity to  be  printed   in  bold-faced   type    (Wis.)  ITS 

Approval  of  policy  by  insurance  commissioner  does  not  prevent 
policyholder  from  Insisting  that  It  does  not  comply  with  stat- 
ute      (WiSL)  ITI 

North  Dakota  laws  provide  that  no  limitation  shall  be  less  than 
one    year    (N.    D.)  ITS 

In  view  of  by-laws,  complaint  should  have  alleged  that  insured's 
death  was  result  of  accident,  or  caused  through  external,  vio- 
lent and  accidental  means   (N.   D.)  ITS 

Evidence  to  Justify  Jury  in  finding  Insured's  death  was  caused 
by    external    violence    (la.)  ITS 

Under  evidence  question  for  Jury  whether  death  due  to  injuries 
sustained   through    accidental    means    (Kan.)  ITS 

Statements  by  Insured  shortly  after  ceasing  work,  that  he  had 
rupture,  and  that  he  thought  he  got  it  loading  ashes  inadmis- 
sible     (la.)  ITS 

Physician's  statement  accompanying  proof  of  death  that  Insured 
had  lead  poisoning  not  conclusive   (Kan.)  274 

"Immediate    disability"    dettned     (Kan.)   174 

Conduct  amounting  to  waiver  of  provision  requiring  notice  of 
injury  within   ten   days    (Kan.)   174 

Policy  limiting  actions  within  six  months  is  repugnant   ...(Kan.)   274 

Provision  excluding  intentionally  inflictt*<l  Injuries  applies  to  loss 
of    life     (Tex.)  274 

Evidence  showed  no  "burning  of  building"  to  entitle  insured  to 
double   indemnity    (Mo.)   276 

War  rider,  though  not  filed  with  superintendent  of  insurance.  Is 
part  of  contract,  if  not  in  conflict  with  statute   (N.  T.)  176 

Policy  is  enforced  as  parties  made  it  and  understood  It,  unless 
statutory  provisions  require  court's  construction    (N.   Y.)   276 

The  word  "poll<*y''   in  New   York  statm«'  iiichich  h  ririorw.  .  .  .  (N.   Y,  )    276 

New  York  statute  as  to  accident  an<l  lu-altli  policits  is  not  in- 
tended to  prescribe  that  policy  should  contain  only  standard 
conditions  specified    (N.    Y.)  276 

New  York  statute  requires  riders  to  be  filed  with  superintendent 
of  Insurance    (N.   Y.)  276 

Soliciting  agent  has  no  authority  to  alter  terms  or  contract  or  to 
bind  company  by  representations   (Miss.)  277 

Insurance  contracts  if  unambiguous,  should  be  construed  as  writ- 
ten       (Miss.)   277 

In  action  by  agent  for  services  In  investigating  claims  it  was 
necessary   to   prove  value   of   services    (Mo.)  277 

In  action  to  recover  compensation  for  investigation  of  claims,  the 
plalntifT  was  charged  with  knowledge  that  general  agent  had 
only  such  authority  as  prescribed  in  his  contract   (Mo.)  271  * 

Within  terms  of  policy  when  insured  became  totally  disablsd* 
requirements  relative  to  payment  of  premium  automatically 
ceased    (OkUu)  271 

Where  wording  of  policy  is  fairly  open  to  construction  that  view 
should  be  adopted  if  possible  which  will  sustain,  rather  than 
forfeit    it     (Okla.)  271 

Admissible  evidence  in  determining  whether  notice  had  been  given 
within    reasonable    time    (Ala.)  272 

Complaint  conforming  to  code  form  was  sufScient  where  contract 
was  set  out  In  legal  effect,  though  not  haec  verba (Ala.)   279 

Plea  averring  misrepresentations  was  not  demurrable  for  failure 
to  use  word  "actual"  In  connection  with  word  "intent",  as  pro- 
vided   in   Code    (Ala.)  272 

Statements  made  by  one  who  assisted  insured  a  few  minutes  after 
his  fall  were  admissible    (Ala.)  272 

Evidence  sufScient  to  show  death  from  external,  violent  and  ac- 
cidental   means    (Wash.)  272 

Failure  to  sign  application  was  Immaterial  where  It  was  attached 
to  policy  and  by  the  terms  made  part  of  contract (Cal.)  280 

A  distinct  agreement  that  application  Is  part  of  contract,  and 
statements  therein  are  expressly  declared  to  be  warranties, 
they  are  to  be  treated  as  such   (Cat)  220 

Under  evidence  loss  of  sight  was  not  due  to  injury  as  alleged 
by  Insured   (La.)  220 
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That  illness  from  which  Insured  died  commenced  subsequently  to 
making  of  reinsurance  contract  would  not  prevent  recovery... 
(Mo. )  !!• 

By  accepting  and  retaining  policy  without  objection  insured  was 
bound  by  Its  terms,  though  he  failed  to  read  policy   ....(Cal.)  atl 

Possession  of  policy  by  broker  on  behalf  of  Insured,  bound  in- 
sured by  warranties  in  application  attached  to  policy  ..(Gal.)  Itl 

When  mailing  policy  addressed  to  applicant,  or  to  agent  of  in« 
surer,   is  issuance  and  delivery   (111.)  Stl 

Ck>mpany'8  manual  and  schedule  of  rates  were  not  part  of  con- 
tract and  plaintiff  could  recover  full  amount  regardless  of  more 
hazardous  employment    (Tex.)  Stl 

Burden  was  upon  company  to  prove  suicide   (Tex)  181 

Proof  of  sudden  enlargement  of  hernia  would  not  raise  presump- 
tion that  enlargement  was  caused  by  external,  violent  and  ac- 
cidental   means    (Ky.)  281 

Testimony  was  insufficient  to  make  an  issue  of  voluntary  ex- 
posure  to   danger    (Tax.)  ItS 

Circumstances  were  sufficient  to  make  deceased's  wife  "eye  wit- 
ness to  the  accident."  within  meaning  of  policy   (Tex.)  Itl 

Under  evidence.  Company  was  A  company  and  subject  to  statu- 
tory  penalty    (Tex. )   282 

Voluntary  exposure  to  unnecessary  danger  would  not  prevent 
recovery  unless  the  act  was  proximate  cause  of  accident.  .(Tex.)  281 

Whether  or  not  death  was  due  to  suicide  was  question  for  Jury 
(Tex.)  Itl 

Where  accident  occurred  on  Oct.  13,  there  could  be  no  recovery 
where  policy  expired  by  its  terms  on  Oct.  12,  though  such  day 
of  expiration  was  a   legal   holiday    (C?al.)  183 

The  fact  that  policy  contained  option  to  renew  did  not  extend 
policy  so  as  to  cover  accident  occurring  on  day  following  day 
of  expiration    (Cal.)  Itt 

It  developed  upon  insured  to  exercise  his  option  If  he  desired 
to   renew    policy    ((^1.)   181 

Petition  failing  to  allege  facts  showing  that  disability  was  con- 
tinuous from  time  of  alleged  accident,  failed  to  state  cause 
of   action    (Ky.)  Itl 

Evidence  was  insufficient  to  sustain  the  burden  of  proving  death 
within   the   coverage   of   policy (Cal.)  114 

Deprivation  of  one's  life  is  not  included  in  the  word  "disabil- 
ity"      (Mo. )   114 

Burden  of  proving  insanity  of  Insured's  assailant  to  void  policy 
provision  excepting  liability  "in  case  of  Injury  intentionally 
inflicted"    was   upon   plaintiff    (Mo.)  114 

Evidence  was  sufOcient  to  Justify  Jury  in  iUiding  that  wife  was 
insane  at  time  of  shooting  her  husband   (Mo.)  114 

Evidence  that  insured,  while  in  dining  room  at  dinner  at  time  he 
was  stricken,  mumbled  that  he  had  been  hit  by  subway  door 
was  inadmissible  as  part  of  res  gestae (U.  S.  C.  C.  A.)  28( 

Under  terms  of  policy  agent  could  not  waive  breach  of  warranty 
contained  therein   (U.  S.  C.  C.  A.)   28S 

Florida  Statute  could  not  confer  power  upon  agent  which  con- 
tract of  the  parties  showed  was  explicitly  withheld   

iU.  a  O.  C.  A.)  11» 

Burden  of  proof  rested  on  plaintiff  to  establish  that  insured  sus- 
tained an  accident  and  that  such  accident  was  the  sole  cause 
of  death   (U.  8.  C.  a   A.)  11» 

Under  terms  of  policy  agent  could  not  waive  breach  of  warranty 
contained  therein   (U.  8.  C.  C.  A.)   186^ 

That  insured  had  been  drinking  would  not  prevent  recovery  if 
such  drinking  failed  to  produce  intoxication  In  some  substan- 
tial   degree    (la.)  181^ 

Though  insured's  assailant  threw  a  brick  with  Intent  to  Injure  in- 
sured but  with  no  intent  to  kill  him,  the  killing  was  not  an  In- 
Jury    "intentionally    inflicted."    (la.)  186- 

Where  a  stipulation  of  exception  in  policy  is  capable  of  two  con- 
structions that  construction  will  be  adopted  which  is  most  fav- 
orable to  insured  (la.)  Ill- 
Death  having  been  shown  to  have  resulted  from  an  external,  vis- 
ible injury,  a  presumption  arises  that  It  was  not  Intentionally 
Inflicted  either  by  insured  or  by  any  other  person    (la.)  281^ 

Under  terms  of  policy,  if  disease  played  part  in  death  of  insured 
after  accident,  it  was  essential  to  a  recovery  that  such  disease 
was  due  to  the  accident   (Cal.)  287 
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If  accidental  injury  produced  morbid  chanses  in  exercise  of  vital 
functions  which  in  turn  resulted  in  death,  the  injury  and  not 
the  morbid  change  is  held  to  be  the  cause  of  death (CaL)  St7 

Under  evidence.  Jury  was  sustained  in  finding  that  accident  was 
the  proximate  cause  of  death   (Cal.)  St7 

Insured  met  with  accident  while  riding  in  a  conveyance  "being 
used  for  any  business  purpose  or  any  work  whatsoever". ..  (La.)  288 

Insured  having  violated  terms  of  policy  as  to  payment  of  pre- 
miums there  could  be  no  recovery  (Mo.)  188 

The  fact  of  the  delivery  or  non-delivery  of  policy  is  an  affirma- 
tive  defense    (Mo.)  888 

Where  payment  of  premium  was  made  by  her  employer,  she  was 
bound  by  such  employer's  knowledge   (Mo.)  88t 

Whether  or  not  there  was  a  payment  of  premium  was  for  Jury 
(Mo. )  88t 

The  fact  that  officer  of  company  had  with  rubber  stamp  added 
to  application,  the  words  "no  exceptions"  did  not  prevent  for- 
feiture because  of  misstatement (N.  Y.)  88t 

New  York  law  relating  to  misrepresentation  la  limited  to  policies 
issued  "by  any  life  insurance  corporation" (N.  Y.)  888 

Insured's  statement  In  application  that  no  application  had  pre- 
Tlously  been  rejected,  being  a  warranty  and  confessed  untrue 
was  fatal  to  recovery  (N.  Y.)  888 

Whether  insured  had  changed  his  occupation  was  question  for 
Jury   (Pa.)   290,    (Kan.)  888 

Ck>mpany'8  failure  to  furnish  blanks  upon  which  to  make  proof 
of  death,  waived  contractual  limit  of  time  for  suing  ....(Tex.)  889 

Effect  on  policyholder  of  company  whose  risks  were  assumed 
(Tex. )  8H 

Recovery  may  be  had  on  policy  for  death  from  injury  sustained 
during  period  for  which  premium  was  paid,  though  death  took 
place  after  such  period   (Tex.)  189 

Provision  of  policy  assigning  statutory  period  for  bringing  suit 
being  for  the  benefit  of  the  company  could  be  waived  by  it 
(Tex.)   880 

Injuries  resulting  from  deliberately  assaulting  another  are  not 
accidontal    (Ore.)  181 

Death  from  Injury  received  while  attempting  to  bo«ml  a  moving 
train  was  not  covered  by  policy (a  O,)  881 

Whethor  or  not  there  had  been  proper  notice  of  death  was  for 
Jury   CO.)   316    (Tex.)  181 

Death  resulting  from  Injury  received  while  riding  in  auto  was  not 
oovered  by  beneficiary  supplement  to  policy (Ind.)  181 

The  Jury  was  authorised  In  finding  that  the  accident  was  the  solo 
cause  of  the  hernia (Tex.)  181 

Agent's  testimony  as  to  rate  of  premium  charged  for  Insured's 
now  occupation  was  not  tho  best  evidence  (Tex.)  191 

"Total    Disability"— defined    (Tex.)  191 

Temporary  employment  of  insured  as  tlmbor  man  In  order  to 
equip  him  to  pursue  his  occupation  as  mine  superintendent 
was  not  "a  change  of  occupation"    (CaL)  198 

Temporary  pursuits  would  not  amount  to  change  of  occupa- 
tion     (Kan.)  888 

Cause  of  insured's  death  was  question  for  Jury  . .  (Kan.)  88S,  (Ky)  884 

Letter  written  by  physician  at  about  date  of  insurance  contract, 
addressed  to  Insurance  company,  therein  stating  physical  con- 
dition of  Insured  was  not  part  of  proof  of  death (Minn.)  194 

While  proofs  of  death  are  not  admissible  in  evidence,  except  to 
show  compliance  with  terms  of  policy,  where  the  part  read  was 
with  reference  to  Immaterial  matters  there  was  no  prejudice 
(Minn. )  191 

Parol  contract  of  insurance  is  enforceable  (Okla.)  191 

There  was  no  such  agency  as  would  warrant  service  of  summons 
upon  agent  (U.  a  D.  C.)  191 

Evidence  considered,  death  was  due  to  accident  rather  than  to 
suicide    (CJal.)  199 

An  instruction  that  a  presumption  exists  against  suicide  and  in 
favor  of  accident  properly  stated  the  law   (Cal.)  199 

Upon  notice  of  loss,  company's  denial  of  liability  and  advice  that 
It  was  useless  to  make  proof  of  loss,  waived  condition  requir- 
ing proofs  of  loss   (CSal.)  Iff 

Only  in  cases  of  promissory  warranty  is  It  necessary  that  per- 
fonnance  bo  alleged  In  the  complaint   (CJal.)  199 
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BeneflolAry**  testimony  at  ooronor**  Inquest,  and  newspaper  re- 
porter's aooonnt  that  deceased  committed  suicide  were  mere  in- 
ferences    (OaL)  199 

Affent  has  authorltj  to  bind  oomptuiy  to  a  parol  contract  of  in- 
surance     (Okla.)  IN 

Company  having  retained  premium  paid  under  contract,  was 
estopped  from  denyingr  the  authority  of  acent  to  make  such 
parol   contract    (Olda.)  St9 

Acent  had  authority  to  waive  proofs  of  death  (Oal.)  S97 

Misrepresentation  representingr  ace  of  beneficiary  in  beneficiary's 
supplement  had  no  effect  on  contract  In  so  far  as  regards  to 
recovery  on  account  of  death  of  insured  was  concerned. .  (Cal.)   S97 

The  drlvinir  of  an  automobile  at  hi^h  or  unsafe  rate  of  speed 
does  not  conclusively  negative  the  finding  that  injury  or  death 
resulting  were  occasioned  by  accidental  means  (la.)  197 

There  was  a  "loss  of  four  finders  on  either  hand  by  severance" 
within  the  terms  of  policy  (Ind.)  197 

It  was  not  necessary  that  court,  by  way  of  illustration,  gave 
jury  an  assumed  state  of  facts  where  a  proper  definition  of 
"accidental  means"  was  given  in  the  instruction (la.)  lit 

Violation  of  law  must  be  the  cause  of  the  injury  and  not  the  oc- 
casion of  it  to  be  available  to  the  insurer  as  a  defense  . . .  (la.)  lit 

Bvldence  was  suiSclent  to  sustain  jury  In  finding  that  death  was 
due   to  disease    (OaL)  199 

Where  the  construction  of  the  contract  Is  to  be  decided  from  the 
terms  of  the  Instrument  itself:  It  is  for  the  court  alone  to  pass 
upon    it    (la.)  199 

The  burden  of  proving  the  absence  of  disease  contributing  to 
death  was  upon  plaintiff  (CaL)  399 

Under  the  policy  the  company  was  not  responsible  for  the  result 
of  Injury  resulting  wholly  or  partly  from  disease  in  any  form 
(Cal. )  S09 

Policy  Insuring  against  death  by  accident  covers  a  death  by 
suicide  by  person  who  is  at  time  insane,  but  an  intentional 
self  destruction,  by  a  sane  man  is  not  an  accident (Mo.)  S09 

The  burden  of  proving  insanity  is  upon  the  party  aflirmlng  it... 

(Mo.)  399 

(Mo.)   300 

Under  Missouri  suicide  laws  there  is  no  liability  under  policy 
of  accident  Insurance  in  case  of  death  of  assured  by  suicide 
while   sane    (Mo.)  S09 

Act  of  hardware  clerk  in  selling  dynamite  sticks  did  not  consti- 
tute him  a  user  or  handler  of  dynamite  within  terms  of  pol- 
Icy (S.  D.)  300 

Statute  relating  to  misrepresentation  made  in  obtaining  a  no  icy 
on  the  lives  of  persons  is  applicable  to  policy  issued  by  health 
and  accident  company,  giving  indemnity  for  loss  of  life  by  acci- 
dental means   (Kan.)  391 

False  statement  of  no  other  insurance  forfeited  policy  ....  (Kan.)  391 

Check  marks  opposite  printed  statements  in  application  made 
statements  part  of  contract (Kan.)  391 

There  was  no  voluntary  exposure  to  unnecessary  danger  within 
meaning  of  policy  where  insured  was  spectator  at  a  4th  of 
July  explosion  (a  D.)  391 

Burden  of  proof  was  upon  plaintiff  to  show  that  her  cause  of  ac- 
tion did  not  fall  within  the  exceptions  of  policy (Tex.)  SOS 

Stipulation  in  policy  that  action  could  only  be  brought  in  des- 
ignated countsil  where  home  oillce  was  located  was  void  as 
against  public  policy   (Tex.)  391 

The  use  of  a  pin  that  was  infected  was  an  accidental  means 
causing  death  (U.  a  a  a  A)  991 

Statements  of  assured  to  his  wife  and  trained  nurse  about  hav- 
ing seen  a  man  burning,  becoming  unnerved  and  having  fallen* 
made  two  or  three  days  afterwards,  were  hearsay  and  self  serv- 
ing     (Tex.)   301 

Death  resulting  from  use  of  Infected  pin  was  due  to  bodily  in- 
jury effected  by  external,  violent  and  accidental  means  .... 
(U.  a  C.  C.  A.)  303 

The  "skin  or  outer  covering  of  the  eye"  held  not  referring  to  the 
eye  alone,  but  to  the  skin  of  the  other  portions  of  the  body  as 
well (U.  a  C.  C.  A.)   303 

Physician  temporarily  serving  in  that  capacity  with  National 
Guard  to  quell  strike  was  still  engaged  in  occupation  as  physi- 
cian and  surgeon (U.  S.  C.  C.  A.)  303 
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Death  due  to  Infection,  society  was  liable  only  for  limited 
amount   (U.  B,  C  C.  A.)  SOS 

Use  by  insured  of  hypodermic  needle  resultingr  In  blood  poison- 
Ingr,  which  caused  death,  being  in  violation  of  law,  the  policy 
was  forfeited    (N.   T.)  804 

Death  of  physician  while  temporarily  serving  with  National  Guard 
to  quell  strike  was  accidental   (U.  8.  O.  O.  A.)  St4 

If  Insured  took  cyanide  of  potassium  while  Insane,  his  death  was 
caused   by  an   accident,    under   Mipaouri    law (Mo.)    306 

If  insured  Intentionally  swallowed  cyanide  of  potasBlum  while 
sane,  his  death  was  not  due  to  accident   (Mo.)  891 

The  presu.nptlon  airainst  suicide  does  not  carry  with  It  the  pre- 
sumption   of    accident    (Mo.)  898 

Burden  is  upon  plaintiff  to  prove  death  of  Insured  by  accident.. 
(Mo.)  SM 

That  insured  had  taken  other  insurance  without  notice  to  com- 
pany was  a  defense  which  should  have  been  pleaded  to  be 
available    (Ky.)  SOf 

Missouri  statute  relating  to  suicide  es  a  defense  leaves  the  par- 
ties perfectly  free  to  contract  In  an  accident  policy  touchlnsT 
the  cause   of  death    (Mo.)  S06 

Question   of  suicide   was   for  jury    (Mo.)   306 

Evidence  considered,  insured  made  no  false  statement  as  to  prior 
eccident    (Ky.)   807 

Whether  receipt  of  payments  of  premiums  was  within  the  ap- 
parent scope  of  agrent's  authority,  was  question  for  jury.  (Mich.)   807 

Michigan  statutes  making  any  person  making  application  for  in- 
surance upon  life  of  another,  agent  of  Insurer,  Is  not  applicable 
to  accident  policy   (Mich.)   807 

Where  insured  died  as  a  result  of  opening  pimple  with  an  In- 
fected pin,  such  death  was  result  of  receiving  a  bodily  Injury 
through  "external,  violent  and  accidental  means".  (U.  S.  O.  C.  A.  307 

"Open  wound" — defined (U.  B.  C.  O.  A.)   307 

Where  company  accepted  premiums  after  they  were  due,  it  waived 
time    of  payment    (Mo.)  308 

Where  insured  committed  suicide  there  could  be  no  recovery 
under  accident  policy  unless  he  was  Insane    (Mo.)  308 

Where  insured  committed  suicide  question  of  sanity  or  Insanity 
was   for  jury    (Mo.)  308 

Liability  of  Indemnity  insurance  company  upon  accident  policy 
for  property  damage  from  Jitney  bus (N.  J.)  808 

Where  policy  defined  total  disablement  as  "continuous  disable- 
ment and  inability  from  date  of  accident",  Insored  could  not 
recover  for  total  disablement  following  a  period  of  partial  dis- 
ablement     (Ala.)  309 

Insured  was  totally  disabled  within  policy,  despite  the  fact  that 
he  attempted  to  perform  some  of  his  duties   . , (Ala.)  309 

Where  company  did  not  act  upon  Insured's  notice  and  claim  for 
loss,  insured  was  not  estopped  from  giving  a  second  notice  and 
claim  of  loss  for  a  longer  period   (Ala.)  310 

Insured's  attempt  to  perform  some  of  his  business  duties  when  he 
should  not  have  made  such  attempt  did  not  estop  him  from 
showing   he   was   totally   disabled    (Ala.)   310 

Reply  denying  settlement  and  alleging  If  release  was  given  It 
was  procured  by  fraud,  was  not  a  departure  from  complaint 
alleging  no  payment  of  claim  had^  been  made   (Minn.)  810 

Insured  was  entitled  to  indemnity  for  total  disability  If  he  was 
under  care  of  physician  during  disability  period,  though  there 
was  no  medical  treatment  of  his  injury   (Minn.)  310 

Provision  of  policy  requiring  physician's  report  as  condition  to 
maintenance  of  action  Is  not  applicable  where  Insurer  asserts 
settlement  in  full,  as  release  from  further  liability   . . .  (Minn.)  819 

Evidence  was  insufficient  to  support  verdict  for  weekly  indemnity 
for  loss  of  time  and  lump  sum  payment   (Ala.)  311 

Policy  covered  injuries  to  Injured  sustained  while  defending  him- 
self from  an  unprovoked  assault,  notwithstanding  insured 
struck  first  blow   (Ala.)  311 

Insured's  hernia  was  the  result  of  accident  and  the  cause  of  the 
Insured's  death  was  the  accident  itself  and  not  the  hernia.... 
(CJaL)  811 

Application  and  by-laws  which  constituted  contract  should  have 
been  admitted  in  evidence  (Minn.)  311 
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Bxtenslon  of  credit  by  aflrcnt  to  Insured  for  premiums  preclud- 
ed Insurer's  claim  of  non-payment   (Tenn.)  811 

There  was  a  "lose  of  the  entire  sifht  of  one  eye",  under  policy 
(Tenn. )   312 

Time  for  notice  of  disability  computed  from  time  of  Insured's 
knowledge  thereof    (Tenn.)  SIS 

Where  company  accepted  premiums  after  knowledge  of  other 
insurance,   it  waived  defense  of  proportion  of  liability. .  (Tenn.)   312 

The  certificate,  the  application,  and  the  by-laws  constituted  the 
only   exiatlHK  rontrnrt   )»etween   the    parties    (Minn.)    313 

It  was  within  the  discretion  of  the  court  to  reoeive  testimony 
that  the  insured  had  expressed  the  belief  that  It  was  wrong  to 
commit   suicide    (Minn.)  SIS 

Burden  of  proving  accidental  death  was  on  plaintiff   ....  (Minn.)  SIS 

Submission  of  the  issue  of  whether  the  insured  was  "possessed 
of  mental  capacity  to  know,  understand  and  appreciate  the  na- 
ture and  effect  and  result  of  his  act"  in  executing  release  was 
not   prejudicial    (Tex. )   314 

Whether  insured,  when  he  executed  release  to  company  was 
mentally  competent  was  question  for  Jury (Tex.)    314 

The  submission  of  issue  involving  several  issues  of  fact  which 
insurer  was  entitled  to  have  separately  submitted  was  errone- 
ous  (Tex.)  S14 

If  the  disease  with  which  insured  was  suffering  caused  apo- 
plexy, company  was  not  liable;  but  If  injury  from  the  fall  was 
the  sole  cause  of  apoplexy,   company  was  liable   (Tex.)  S14 

The  submission  for  a  "yes"  or  "no"  answer  of  a  special  issue 
combining  distinct  Issues,  which  might  be  answered  differently 
was  erroneous   (Tex.)  S14 

C^use  of  disability  was  question  for  Jury (Tex.)  S14 

Policy  failing  to  specifically  include  an  exception,  where  notice 
"may  be  shown  not  to  have  been  reasonably  iK>ssible"  was  of 
no  importance;  such  an  exception  is  implied   (O.)  SIS 

Remarks  by  counsel  in  argument  were  held  improper  and  preju- 
dicial      (Tex.)   315 

Annotation — ^Additional  payment  of  premium  by  Insurer's  agent 
or  charge  of  premium  to  him Sit 

Annotation — Provision  exempting  from  or  limiting  liability  for 
death  or  Injury  resulting  from  poison,  as  preventing  recovery 
where  poisoning  follows  accidental  injury   Sit 

Annotation — Provision  exempting  from  or  limiting  liability  where 
death  of  insured  resulted  from  poison  Sit 

Annotation — Arterio  sclerosis  as  afTecting  right  to  recover  under 
accident  policy    S16 

ACCORD  AND  SATISFACTION. 

[See   Payment;    Release:    Settlement.] 
Where  loss  on  household  goods  was  paid  under  evidence  there 

was  want  of  legal  consideration  for  relinquishment  of  loss  on 

building    (Minn.)     S4 

Under  evidence  the  question  of  insured's  relinquishment  of  claim 

for  loss  was  matter  of  law  and  A (Minn.)     24 

Evidence  considered  there  was  A (Wash.)     53 

Execution  of  release  in  full,  when  In  fact  only  pfurt  of  claim  was 

paid,  did  not  prevent  recovery  of  balance   (Tex.)  1S9 

Payment    upon    surrender    of    certificate,    execution    of   receipt    in 

full  settlement,  etc..  constituted  an  A (N.  Y.)  245 

ACCOUNTING. 

[See  Mutual  Ck>mpany;  Polioyholder.] 
Weight  of  testimony  of  partners  in  suit  for  A  (Ark.)  SSf 

AOnONS. 

(See  Equity;  Jurisdiction;  limitation ;  Parties;  Pleading;  Praetlca.] 
Where   appraisers   failed    to   agree   upon    an   umpire   through   no 

fault  of  injured,  the  latter  could  commence  A  on  policy. .  (Ala.)  81 
Where  party  prevents  an  award  from  being  made  as  provided  by 

policy,   he  will  not  be  heard  in  court  of  law  or  equity  to  say 

that  an  award  is  a  prerequisite  to  suit  on  policy (Ala.)     tl 

A  delay  of  one  year  before  A  for  reformation,  unaooompanlad 

with  injury  to  company,  did  not  preclude  relief (N.  J.)     St 

Suit    in    equity   to   reform    insurance    contract   not    "A"    wlthla 

terms  of  policy (N.  J.)     St 
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The  Issue  of  fraud  In  the  procurement  of  the  appraisal  and  award 
was  tryable  by  Jury   (Mo.)     4t 

Indiana  law  provides  if  a  promise  la  made  to  a  parson  by  a 
wrong  name,  the  promisee  may  sue  upon  that  promise  in  his 
right  name   (Ind.)     81 

A  to  recover  for  return  premiums  was  not  barred  beoauae  of 
prior  A  by  company  to  recover  premium  on  policy (Tex.)     SI 

Parties  in  A  by  subrogee  against  Srd  person   (Ore.)     •• 

Original  insurers  could  proceed  to  have  liability  of  substitute 
companies  determined   (Miss.)     7S 

Upon  the  death  of  one  of  two  joint  payees  of  fire  Insurance  pol- 
icy, survivor  may  bring  A  In  own  name (R.  I.)     80 

A  could  not  be  consolidated  under  Utah  law,  the  parties  not 
being  the  same (Utah)     81 

The  residence  of  beneficiary  determines  the  situs  of  suit  of  In- 
terpleader     (U.   a   D.  a)     ft 

A  brought  three  years  after  insured's  knowledge  of  facts  pre- 
vented recovery   (N.   Y.)   104 

Insured's  suit  for  money  had  and  received,  waiving  tort,  he 
could  not  recover  entire  amount  of  premiums  paid  ....(N.  C)  104 

Judgment  in  previous  A  was  not  res  ajudleata  of  Insured's  right 
to  recovery  In  present  A  for  reformation (Ind.)  108 

When  doctrine  of  election  of  remedies  does  not  apply  ....(Ind.)  108 

Where  action  to  reform  and  recover  dividends  has  been  decided 
on  Judgment  on  pleadings,  the  entire  matter  Is  res  Judicata. 
(Kan.)  181 

Where  company  refused  to  grant  extension  assignee  could  bring 
A   for   speclflc   performance (<3a.)  181 

Amended  petition  did  not  set  up  new  cause  of  A  so  as  to  be 
barred  by  limitations.   (Tex.)  Itl 

The  cause  of  A  for  reformation  for  fraud  accrued  at  the  time 
policy  was  delivered    (Tex.)  191 

City  court  has  Jurisdiction  of  suits  brought  on  insurance  policies 
where  plaintiff  resides  and  defendant  is  served  In  city  where 
court    is    located    (111.)  880 

In  absence  of  statute  authorising  such  procedure,  an  unincor- 
porated society  cannot  be  sued  as  an  entity  by  Its  name... 
(W.  Va.)  881 

Under  New  York  Code.  A  against  an  unincorporated  association 
having  seven  members  or  more,  should  be  against  the  presi- 
dent or  treasurer  (N.  Y.)   884 

(3ause  of  A  on  a  life  policy  accrues  at  place  where  Insured 
dies    (Mo.)  Sit 

What  is  necessary  to  give  court  Jurisdiction  in  personam  over 
foreign  corporation    (111.)  808 

Annotation — ^What  identity  of  Insurance  is  necessary  to  cause 
prior  A  to  abate  A  on  Insurance  policy,  or  vice  versa 848 

Annotation — May  one  who  destroys  Insured  property  defeat  an 
A  by  the  owner  upon  the  ground  that  the  right  of  A  is  In 
insurer?     847 

ADDITIONAI^  INSUILLNCB. 

[See  Other  Insurance.] 

Insured  filed  warranty  as  against  A ((3a.)     18 

Failure  of  Insured  at  time  of  application  for  A  to  reveal  his  ra- 
Jection  for  insurance  since  original  application  was  not  mis- 
representation     (Tex.)  180 

ADDITIONS. 

[See  Policy;  Risk.] 

ADJUSTER. 

[See  Adjustment;  Agent.] 
Objection  to  the  question  "Did  he  have  authority  to  agree  on  any 

amount?"  was  sustained    (Ala.)     80 

Proof  of  loss  prepared  by  A  not  conclusive  on  insured  ....  (Tex.)     88 
Insured  could  recover  regardless  of  false  statements  in  proof  of 

loss,  where  company's  A  Inserted  same  , (Ore.)     47 

Testimony  as  to  value  of  property  is  admissible  over  figures  In 
proof    of   loss    where    such    figures   were    made    by    company's 

A    (Ore.)     47 

ADJU8TMBNT. 
[See  Arbitration  and   Award;   Measure  of   Recovery.) 
Formal  proofs  of  loss  filed  by  insured  put  company  upon  notice 
that  Insured's  agent  had  no  authority  to  adjust  claim..  .((3al.)     41 
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Tli«  proportion  of  tho  value  of  property  deatroyed  to  be  paid  by 
each  underwriter  1b  that  which  the  amount  of  his  policy  bears 
to  the  amount  of  all  the  Insurance (Mass.)     41 

Where  company  admits  an  A.  burden  of  proof  is  upon  company 
to  show  facts  to  overturn  A   (Ore.)     47 

(3omp€uiy  claiming  false  swearing  must  show  that  false  state- 
ments were  fraudulently  made  and  actually  induced  (»ompany 
to  adjust  claim   (Ore.)     47 

Affent  was  without  power  to  adjust  loss (S.  D.)  SS3 

Aim, 

(See  Application;  Evidence;  Representations;  Warrantlea] 
Evidence    considered    and    held    to    show    misrepresentations    as 

to  A    (N.    Y.)     18 

The  question  of  misstatement  of  A  was  for  Jury  ...(N.  T.)   9S, 

(Wash.)  MS 

On  question  of  misrepresentation  of  A.  agreement  as  evidenoinf 

legal  A  Is  admissible (Wash.)  MS 

AGENT  AMD  AOKNCT. 

tflee     Adjuster;     Application;     Broker;     Estoppel;     Policy;     Bursty; 
Waiver.] 

It  is  only  such  an  A  as  has  authority  to  act  that  can  waive 
requirements    of    policy    • (Oa.)       S 

Denial  of  liability  by  person  who  took  application,  collected  pre- 
mium and  delivered  policy  was  waiver  of  proof  of  loss  . .  (Oa.)       S 

While  actual  notice  to  A  Is  constructive  notice  to  company,  con- 
structive notice  to  A  la  not  Imputable  to  company (Oa.)       6 

Bank  which  holds  premium  note  for  collection  Is  A  of  company 
and  agreement  of  such  agent  to  pay  the  note  out  of  a  special 
deposit  binds  company (Neb.)       6 

Evidence  of  former  act  on  behalf  of  company  held  sufficient  to 
establish  A   (N.   T.)       9 

Insured  cannot  rely  upon  promise  of  A  to  do  whatever  was  nec- 
essary In  avoidance  of  his  failure  to  furnish  proof  of  loss.  (Pa.)       t 

Secretary  of  company  who  was  acting  for  it  in  adjusting  loss 
could  waive  breach  of  contract   (He.)     19 

Agreement  of  A  to  renew  policy  on  its  expiration  was  not  bind- 
ing on  the  company   (Tex.)     10 

Attempt  of  the  owner  to  make  company's  A  his  A  for  keeping 
property  Insured  is  not  binding  on  company (Tex.)     11 

Parol  agreement  to  renew  policy  would  not  be  binding  on  com- 
pany in  absence  of  showing  of  authority  of  A  to  make  such 
contract    (Tex.)     11 

A  had  no  authority  to  give  parol  permission  for  removal  of  prop- 
erty      (CJa.)     14 

A's  knowledge  of  Insured's  Interest  Imputed  to  company 

(N.  J.)   3»,   (N.   Y.)   83.    (Ala.)   30.    (Tex.)   44.    (Mo.)      15 

In  an  action  by  company  against  A  for  damages  complaint  was 
sufficient    (Wla)     17 

(Company  had  the  right  to  rely  on  representations  of  Its  A  as 
to    risk    (Wla)     17 

Statement  by  person  making  Investigation  of  loss  for  company  to 
Insured  that  there  was  nothing  further  to  be  done  constituted 
waiver  of  proof  of  loss (N.  C.)     18 

The  question  whether  forfeiture  had  been  waived  by  an  A  acting 
within  scope  of  his  authority  was  for  Jury (Ala.)     20 

Testimony  by  third  person  as  to  transaction  with  company's  de- 
ceased  A   was  admissible    (Ala.)     20 

(Seneral  A  with  full  knowledge  of  facts  may  waive  forfeiture. . 
(Ala.)     20 

Under  evidence  policy  procured  by  general  A  without  knowledge 
of  insured  was  valid   ( W.  Va. )     24 

Statements  made  by  general  agent  pending  negotiations  and  tend- 
ing to  prove  contract  between  him  and  insured  were  admissible 
as  against  company    (Ala. )     30 

The  condition  requiring  countersigning  could  not  by  act  of  de- 
livery be  waived  Ijy  A  to  whom  the  power  had  been  entrusted 
subject  to  this  condition    (Ala.)     31 

Where  evidence  was  sufficient  to  show  that  salvage  sale  was 
fraudulent  and  void   (U.  S.  C.  C.  A.)     38 

Formal  proofs  of  loss  filed  by  insured  put  company  upon  notice 
that  insured's   A   had  no  authority  to  adjust  claim    (Cal.)     41 

(Companies  could  terminate  brokers'  A  and  collect  premiums  on 
policies    (Mass.)     48 
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General  A  may  delegrate  his  authority  to  subordinate    (Ind.)      66 

Notice   to   A's  booltkeeper  was  notice  to  company   (Ind.)      56 

Soliciting  A  was  not  "Managing  A." (N.  Y.)      56 

Vacancy  clause  can  be  waived  by  company's  A    (Ind..      57 

Notice  to  A  is  binding  on  company  though  not  communicated 
to    it     (Ind.)     57 

That  A  had  policies  signed  by  officials  effective  when  counter- 
signed  by  A  is  sufficient   evidence  of  A    (Tex.)      59 

It  is  immaterial  whether  or  not  A  has  actual  authority  to  make 
a  contract,    if   he   has  apparent   authority    .'.(Tex.)      69 

In  negotiating  with  plaintiff  for  policy,  broker  was  acting  with 
apparent  scope  of  his  authority   (N.   Y.)     6S 

Whether  retention  of  policy  for  two  months  was  ratiflcation  of  its 
procurence  by  broker  was  question  for  Jury (N.  Y.)     63 

Substitution  by  A  without  authority  to  cancel  was  without  effect 
and   policies  first    issued   were   binding    (Mi8&)     66 

Agency  to  procure  insurance  does  not  necessarily  infer  authority 
to   cancel    it    (Miss. )      66 

Florida  statute  malting  insurance  solicitor  A,  is  not  unconstitu- 
tional     (U.  S.  C.  C.  A.)      67 

Knowledge    of    A    imputed    to    company    (U.    S.    S.    C.)      68 

Knowledge    of    A    imputed    to    company (Vt.)      69 

A  may  agree  to  renew  policy  about  to  expire   (N.  Y.)     76 

A  has  no  authority  to  bind  company  by  oral  contract  to  renew 
policy  at  expiration  of  every  three  years    (N.   Y.)     76 

Substitution!  of  new  company  by  A  on  binder  obligated  com- 
pany      (Tex.)      77 

Local  A  had  authority  to  obligate  company  by  entering  on  their 
books  binding  memorandum   for  insurance    (Tex.)      77 

A  authorized  to  procure  insurance  and  keep  property  Insured, 
could  accept  notice  of  cancellation  and  substitute  other  Insur- 
ance     (Tex.)     77 

When  so  Instructed,  it  is  the  duty  of  an  insurance  A  to  cancel 
the  policy  Issued  by  him    (Kan.)     79 

Failure  to  furnish  proof  of  loss  avoided  policy,  despite  A's  con- 
duct in  inducing  insured  to  believe  no  written  proofs  of  loss 
were  necessary   (Pa. )     79 

Policy  may  be  reformed  In  case  of  mutual  mistake  as  to  owner- 
ship     (N.    Y.)     8S 

A's  knowledge  of  concurrent  insurance  imputed  to  company. . 
(N.    Y.)     86 

One  dealing  with  A  is  bound  to  ascertain  extent  of  his  authority 
to    contract    (N.    C.)     91 

Soliciting  A  has  no  power  to  bind  principal  in  relation  to  terms 
of   Insurar^ce   contract    (N.   C.)      91 

Mistake  of  soliciting  A  in  failing  to  embody  Illustration  of  op- 
tions in  policy,  where  same  was  unauthorized  by  company, 
could   not   be  imputed   to  company   (N.  C.)     98 

Authority  of  A  is  controlled  not  so  much  by  terms  of  their  em- 
ployment  as   by  their  apparent   authority    (la.)     96 

Though  A  transcended  authority  as  to  pajmnent  of  premium, 
facts  constituting  ratiflcation  by  company  waived  forfeiture. . 
(la.)     95 

Where  evidence  warranted  finding  that  A  was  "general"    . . .  (la.)     96 

Acts  of  general  A  In  paying  sub- A  renewal  commissions  after  ter- 
mination of  A  contract  did  not  entitle  sub-A  to  commissions 
after  cancellation,  where  company  was  without  knowledge  of 
such    cancellation    (Tenn. )     97 

Company  seeking  to  recover  renewal  commissions  paid  after  ter- 
mination of  contract,  had  burden  of  proving  that  payments 
were  made  through  mistake  of  fact   «.  . . .  (Tenn.)     97 

Where  A  was  entitled  to  20  times  net  Increase  as  compensation, 
on  an  account  he  was  to  be  charged  with  20  times  amount 
of    lapses    (Pa.)     99 

Evidence  considered  A  could  not  recover  commission  on  policy 
issued    through    joint    effort    (Tex.)  100 

Under  Wisconsin  statute  a  i«erson  who  solicits  Insurance  or  col- 
lects the  premium  thereon  is  the  A  of  the  company  *'to  all 
intents   and   purposes"    (Wis.)  101 

Knowledge  of  A  of  applicant's  health   imputed  to  company 

(Tex.)   203,   (Wis.)   101 

Declarations  of  alleged  A  are  not  competent  to  prove  A  . . .  (N.  C.)  108 

Under  Michigan  law  "any  person  who  shall  solicit  an  application 
*  *  •  shall  •  •  •  be  regarded  as  the  A  of  the  company"  (Mich.)   116 


Digitized  by  VjOOQ IC 


1919.]  INDEX  TO  DIGEST.  VOL.  XXXU.  416 

Rule  that  knowledge  of  A  l9  imputed  to  company  not  applicable 
where  both  A  and  applicant  knew  of  falsity  of  statements*. 
(Mich.)   116 

Expression  of  opinion  by  A,  though  untrue,  is  not  such  fraud 
as  to  vitiate  contract  entered  into  as  result  of  such  expres- 
sion      (111.)   1 J7 

Payment  of  first  premium  during:  good  health  was  condition  pre- 
cedent,  and  A  could  not  waive  such   condition    (Gia.)   139 

Insurance  company  may  limit  the  power  of  its  A   (Oa.)   139 

Evidence  held  sufflcient  to  show  that  parties  were  A  of  com- 
pany with  authority  to  accept  delinquent  premiums (Ala.)   141 

Evidence  considered  payment  of  premium  by  check  was  absolute 
payment    (Ala.)   141 

A's  knowledge  of  insured's  defaults  as  to  accrued  premium  im- 
puted to  company   (Ala.)   141 

Retention  of  check  by  general  A  ratified  act  of  local  A  in  ac- 
cepting premium  after  due  date   (Ala.)   142 

Company  could  not  appropriate  money  received  through  an  ultra 
vires  agreement   of  its  A    (Tex.)   145 

Authorized  A  could  waive  condition  of  policy  as  to  manner  of 
changing    beneficiary    (Tex. )   150 

Demand  on  A  having  authority  to  represent  company  In  payment 
of  claim,  was  suflfloient  to  form  basis  for  recovery  of  penalty. 
(Tex.)   160 

Where   company  received    from   A   full   premium   less  commission, 

the    transaction    operated    as    payment    of    full    premium 

(IT.    S.   C.    C.    A.)   160 

Where  A  inserts  wrong  answers  in  application  his  wrong-doing 
is  that  of  company  and  not  of  insured    (Tex.)   166 

Alleged  perversion  of  answers  by  A  were  not  provable  under 
general    denial    (Tex. )   166 

Statements  of  local  A  as  to  meaning  of  military  clause  were  not 
binding  on   company    (Ark.)  172 

A  could   not   vary   terms  of   policy    (Neb.)   187 

Where  Insured  issued  policy  with  knowledge  of  representations 
by  agent,   it  was  bound  thereby   (Tex.)   191 

Limitations  of  A's  authority  In  application  and  policy  bind  both 
Insurer    and    insured    (Tex.)   191 

It  was  question  of  fact  as  to  whether  company  had  given  agent 
authority  to  receive  other  premiums  and  grant  other  exten- 
sions      (Ore.)    194 

Whether  company's  general  state  agent  had  apparent  authority 
to  accept   premium  notes  was  question   for  jury    (Ore.)    194 

Company's  opportunity  to  acquire  knowledge  of  A's  acceptance 
of   premiums  was  not  equivalent   to   knowledge    (Ore.)   194 

Proof  necessary  to  establish  authority  of  A  to  accept  renewal 
premium   payments    (Ore. )   194 

Policy  provision  denying  A  authority  to  collect  renewal  premiums 
is  valid  and  binding    (Ore.)   195 

Policy  provision  limiting  authority  of  A  may  be  waived  or  mod- 
ified  by   Insurer    (Ore.)   195 

Subordinate  lodge  in  taking  in  and  initiating  candidates  acts 
as  A  of  the  supreme  lodge    (Ala.)   211 

Supreme  lodge  is  liable  for  torts  of  subordinate  lodge  In  Initia- 
tion  of  members    (Ala. )   211 

Exoneration  of  A  for  tort  must  also  result  in  exoneration  of 
the    principal    (Ala,)  212 

Complaint  suflndent  against  supreme  lodge  and  subordinate  lodge 
for  torts  of  subordinate  lodge  in   initiation    (Ala.)   212 

Evidence  was  sufl^cient  for  submission  to  Jury  question  whether 
supreme  instructor  acted  within  his  authority  In  giving  ap- 
proval to  initiation  apparatus  used    (Ala.)   212 

liocal  medical  examiner,  being  A,  could  waive  warranties  In 
application     (Kan.)  214 

A's  authority  to  execute  waiver  of  default  and  forfeiture  from 
failure  to  pay  assessments  was  question  for  Jury (Ala.)   2S0 

Whether  A  had  authority  to  delegate  his  power  to  another  was 
for    Jury    (Ala.)   231 

Collecting  A  had  authority  to  arrange  method  of  payment  of  as- 
sessment     (la.)  228 

A'b  acts  were  within  scope  of  authority (Pa.)   255 

Soliciting  A  has  no  authority  to  alter  terms  of  contract  or  to  bind 
company  by  representations    (Hiss.)  277 
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In  action  by  A  for  services  in  Investigatlnr  claims  It  waa  neces- 
sary to  prove  value  of  services   (Mo.)  177 

In  action  to  recover  compensation  for  investigation  of  claims,  the 
plaintiff  was  chargred  with  knowledge  that  ereneral  A  had  only 
such  authority  as  prescribed  in  his  contract   (Mo.)  S7S 

Florida  statutes  could  not  confer  power  upon  A  which  contract 
of  the  parties  showed  was' explicitly  withheld ..  (U.  8.  C.  C.  A.)  IBS 

Where  payment  of  premium  was  made  by  her  emplosrer  she  was 
bound  by  such   employer's  knowledge    (Mo.)   289 

Company  having  retained  premium  paid  under  contract,  was 
estopped  from  denying  the  authority  of  A  to  make  such  parol 
contract    (Okla.)  296 

A  had  authority  to  bind  company  to  a  parol  contract  of  In- 
surance    (Okla.)  196 

A  had  authority  to  waive  proofs  of  death    : (Cal.)  297 

Michigan  statute  making  any  person  making  application  for  in- 
surance upon  life  of  another,  A  of  Insurer,  is  not  applicable 
to  accident  policy   (Mich.)  807 

Whether  receipt  of  payments  of  premiums  was  within  the  ap- 
parent scope  of  A'8  authority  waa  question  for  Jury  . . .  (Mich.)   807 

A  had  right  to  assume  that  application  stated  kind  of  policy 
desired     (Wash.)  820 

A  were  without  authority  to  make  the  Insurance (Wash.)  826 

Limitations  upon  the  power  of  A  holding  power  of  attorney 
placed  of  record,  are  not  binding  without  notice  upon  third 
person    (la.)  880 

Payment  of  premium  to  authorized  A  is  payment  to  com- 
pany     (la.)  881 

Within  terms  of  agent's  bond,  action  by  company  on  same  was 
not  premature    (Okla.)  889 

Resident  secretary  was  general  A  and  his  acts  binding  on  com- 
pany    (N.   C.)   846 

Evidence  sufllclent  to  submit  question  of  A's  authority  to  make 
certain   statements  to  Jury    (Tex.)   349 

A  was  without  power  to  adjust  loss   (S.   D.)   358 

General  A's  were  proper  parties  to  suit  on  bond (Okla.)   363 

Company's  manager  claim  division  could  waive  provision  limit- 
ing time  within  which  action  should  be  commenced   ....  (N.  Y.)   369 

CJonverslon  of  funds  by  officer  of  corporation  acting  as  A  would 
not  render  all  officers  liable    (N.   Y.)   870 

Evidence  was  insufficient  to  show  that  broker  had  any  express 
or  implied   authority  to  act  for  insurer    (Mass.)   400 

Insurance  broker  who  solicited  application  and  secured  from  In- 
surer's A  the  policy  which  was  Issued  was  not  thereby  con- 
stituted   A   of   insurer    (Mass.)   400 

AGENCY   CONTRACT. 

A  construed    (Tenn.)     96 

Provisions  of  A  that  no  renewal  commissions  will  be  paid  until 
after  termination  of  contract,  applied  to  renewal  commissions 
on  policies  written  under  previous  contracts   (Tenn.)     96 

Agency  contract  drawn  by  Insurance  company.  In  case  of  doubt, 
will  be  construed  most  strongly  against  company (Tenn.)     97 

Company  was  Justified  In  terminating  A  where  agent  was  em- 
ployed   by  a   rival   company    (Mo.)   133 

Unless  provided  in  contract  agent's  right  to  commission  on  re- 
newals does  not   exist   after  Expiration   of   A    (Mo.)   134 

Within  terms  of  contract  there  was  no  liability  for  renewal  com- 
missions after   termination   of   agency    (Mo.)   184 

Evidence  held  sufficient  to  show  that  parties  were  agents  of  com- 
pany with  authority  to  accept  delinquent  premiums    . (Ala.)   141 

A  was  not  void   for  want  of  mutuality    (Tex.)   173 

Contract  was  not  void  because  it  was  terminable  at  option  of 
one  of  the  parties   (Tex.)  178 

Agent  may  recover  for  breach  of  contract  where  company  in- 
corporates on  different  plan   (Tex.)  178 

Amount  of  insurance  written  by  agent  during  each  of  the  years 
which  he  had  served  the  company  was  sufficient  basis  upon 
which  anticipated  proceeds  could  be  calculated    (Tex.)   174 

Contemplated  proceeds  may  be  recovered  as  damages  for  breach 
of  contract  of  agency   (Tex.)  174 

Wheth3r  agent  agreed  to  surrender  old  contract  and  work  for 
company  on  new  plan  waa  for  Jury   (Tex.)  174 
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A.ffent  was  under  no  obligation  to  accept  emplosmient  to  Mil  old 
line    policies    (Tex.)  174 

In  action  for  damaerea  for  breach  of  A.  verdict  for  $6,000  was 
snfflclently  supported    (Tex.)  ISS 

Affent  was  entitled  to  include  in  his  action  demand  for  dama^ea 
based  upon  renewal  conditions  which  would  have  Inured  to 
him    (Tex.)  17i 

Suit  to  recover  commissions  advanced  to  affent  was  not  prema- 
ture     (Okla.)  817 

The  preposition  "for"  as  used  in  A  In  connection  with  time, 
meant  "during"  the  period  of  two  years  after  the  termination 
of  A    (Okla.)  SS8 

Contract    construed    society    was    not    liable    for    commission. . . 

(u.  &  a  a  A.)  141 

Thirty  days'  notice  was  necessary  for  either  party  to  cancel  A 
without  cause   (Conn.)  S4f 

Premiums  collected  by  agent  under  contract  was  property  of 
company    (Conn.)  360 

Broker's  contract  was  not  merged  In  subsequent  general  contract 
of  A   (Mo.)  346 

Agent  was  not  liable  after  termination  of  his  contract  with  com- 
pany for  premium  which  became  payable  thereafter   (Pa.)  311 

AIJKN  ■NHBfT. 

[See  Contracts;  War.] 

Where  society  pleaded  in  bar  that  heirs  of  Insured  were  citixens 
of  Germany  and  A.  the  court  did  not  err  in  overruling  the 
plea  and  postponing  hearing  of  the  case  until  termination  of 
the  war    (la.)  217 

Evidence  considered  on  motion  to  make  permanent  an  Injunction 
restraining  defendant  from  paying  certain  funds  to  A  property 
custodian    (N.    T.)   357 

Communications  by  American  agent  of  German  insurance  com- 
pany with  foreign  agent  within  30  days  after  passing  of  the 
"Trading  With  the  Enemy  Act"  were  not  unlawful.  (U.  8.  D.  C.)  378 

AMBIOUITT. 

[See  Contract:  Policy.] 
If    ambiguous,    policy    will    be    construed    favorably    to    insured. 

(U.    S.    D. 

C.)   7;  (Cal.)   81;   (N.  T.)  86,  149;   (Pa.)   166;  U.  S.  C.  C.  A.)   177,   403 

ANNOTATIONS  TO  CASES. 

EfTect  of  agreement  as  to  insurance  as  a  test  to  determine  when 
title  passes  under  a  contract  of  sale  If 

Insurable  interest  of  holder  of  option  on  property If 

Insurable  interest  of  wife  in  husband's  property If 

Garnishment  of  claims  on  unadjustable  Insurance  losses   17 

Election  between  causes  of  loss  In  case  of  property  Insui  ance . . . .     14 

Owner  of  equitable  title  as  sole  and  unconditional  owner  of  prop- 
erty, legal  title  of  which  is  in  another 14 

Stipulation  limiting  time  for  suit  on  insurance  policy;  when  be- 
gins to  run    f  4 

Outstanding  dower  or  courtesy  right  as  rendering  title  of  insured 
less  than  fee  simple   8g 

Subsequent  denial  of  liability  following  promises  or  negotiations 
as  affecting  contractual  limitation  for  action  on  policy    88 

Gasoline  in  automobile  as  violation  of  provision  in  Are  Insurance 
policy  on   building    g| 

Computation  of  cash  surrender  value,  extended  or  paid-up  In- 
surance, where  policyholder  has  borrowed  on  his  policy   100 

EfTect  of  the  execution  of  Insured  for  crime  on  right  to  recover 
life  or  accident  insurance   104 

Effect  of  presumption  of  death  from  absence  upon  payment*  of  life 
insurance  premiums;  upon  filing  proofs  of  loss 118 

Liability  of  a  principal  for  services  performed  under  contract 
with  his  agent  by  persons  other  than  sub-agents  or  servants...   117 

(Consent  of  the  person  whose  life  Is  insured  as  a  condition  of  In- 
surance thereon    U^ 

Insurance;  representation  or  estimate  as  to  acoixinulations.  divi- 
dends, surplus,  etc U^ 

Admissibility  of  finding  of  coroner  to  show  cause  of  death  !.!..' .   117 

Admissibility  of  declarations  of  insured  tending  to  show  good 
faith  regarding  statements  in  his  application m 
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Rlgrht  of  origrinal  beneficiary  In  ordinary  life  policy  to  insist  upon 
compliance  with  provisions  governing  chanere  of  beneficiary*  •  •   IK 

Duty  to  account  for  preniiums  paid  for  insurance  on  the  life  of 
a   person    124 

Subsequent  cliangre  of  beneficiary  as  affectlngr  provision  of  will 
in   relation   to   proceeds  of  insurance    187 

Validity  and  effect  of  rule  of  benefit  society  requiring  designa- 
tion  of   beneficiary   by  will   or  contract    215 

Effect  of  consideration  moving  from  beneficiary  originally  named 
in  certificate  issued  by  mutual  benefit  association,  upon  the 
right  of  a  member  to  change  beneficiary    216 

Waiver  by  insurer  of  rights  after  change  of  beneficiary  by  pay- 
ing  money   into   court    266 

What  rights  are  waived  by  Insurer  who  pays  his  money  Into 
court    266 

Pregnancy  as  misrepresentation  or  breach  of  warranty 266 

Validity  and  construction  of  provision  requiring  the  fact  or  clr- 
cuniHtances   of   Iohh   to   be   establialied    by  eyewitness    276 

Construction  and  effect  of  condition  in  accident  or  health  policy 
that  inssurod   must   be  connne«l    to  entitle  him  to  indemnity 276 

Losses  covered  by  policy  providing  for  payment  of  sick  benefit...   276 

Statement  under  accident  policy  under  mistake  as  to  extent  of 
injury    276 

Application  and  effect  of  provision  of  accident  policy  that  occur- 
rence or  payment  of  one  loss  shall  terminate  policy  or  liabil- 
ity        278 

Expiration  of  policy  on  Sunday  or  holiday 316 

Arterio  sclerosis  as  affecting  right  to  recover  under  accident 
policy    316 

Provision  exempting  from  or  limiting  liability  where  death  of  In- 
sured   resulted    from    poison 316 

Provision  exempting  from  or  limiting  liability  for  death  or  in- 
jury resulting  from  poison  as  preventing  recovery  where  poison- 
ing   follows  accidental    Injury    316 

Additional  payment  of  premium  by  insurer's  agent  or  charge  of 
premium   to   him    316 

Automobile   liability  insurance    836 

Automobile  Insurance  against  theft,  robbery  and  pilferage 887 

Liability  of  carrier  for  extra  Insurance  premium  which  shipper 
is  compelled  to  pay  because  of  delay  resulting  from  deviation 
by  carrier   888 

Income  tax  on  commissions  of  insurance  agent  on  renewal  pre- 
miums     841 

Delay  in  giving  notice  required  by  policy  insuring  against  liabil- 
ity for  personal   injuries  to  third  person    346 

What  Identity  of  Insurance  is  necessary  to  cause  prior  action  to 
abate  action  on  insurance  policy,  or  vice  versa   846 

May  one  who  destroys  Insured  property  defeat  an  action  by  the 
owner  upon  the  ground  that  the  right  of  action  is  in  the  In- 
surer 7    847 

Recovery  of  car  as  affecting  insurance  covering  theft  of  auto- 
mobile        408 

ANNUAL,  RBPORT. 
APFUCATION. 

[See  Agent:  Estoppel;  Misrepresentations;  Warranty.] 

"On  all  interest  in"  a  designated  crop  does  not  mean  ownership 
of  entire  interest  therein    : (Tex.)     81 

Provision  for  acceptance  during  good  health  was  for  benefit  of 
company  and  could   be  waived    (Ida.)     89 

Where  foreign  applicant,  unfamiliar  with  English  language,  con- 
fided in  agent  to  correctly  write  answers,  company  could  not 
charge  insured  with  duty  to  call  attention  to  Incorrect  anawera 
written   by  agent    (Pa.)     00 

The  question  of  misstatement  of  age  was  for  jury 

(Wash.)    223.    (N.   Y.)     OS 

Applicant,  who  had  previously  applied  to  another  company,  was 
bound  to  know  that  previous  A  had  been  rejected  or  was 
pending    (IndL)  107 

Statements  of  insured  were  material  within  provision  of  policy. . 
(Ind.)  107 

False  answer  in  A  as  to  other  insurance  voids  policy (Ind.)  100 

Where  agent  wrote  false  answers  as  to  other  Insurance  In  A, 
company  was  estopped  from  claiming  forfeiture   (Ind.)  lOf 
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Possession  of  A  for  7  months  estopped  insured  from  denying 
knowledge  of  representations  therein   (IClch.)  116 

Kentucky  statute  relating  to  attachment  of  copy  of  A,  by-laws, 
eta,  refers  to  A.  by-laws,  etc.  reference  to  which  is  contained 
in  policy   (Ky.)  120 

Where  applicant  enters  answers  in  A  himself  warranting  them  to 
be  true,  any  material  variation  changing  the  risk  avoids  the 
policy    (Oa.)  121 

Rule  as  to  notice  where  A  Is  attached  to  policy  and  made  a  part 
thereof    (Oa.)   121 

Effect  of  misrepresentation  where  agent  fraudulently  Inserts  false 
answers  to  material  questions   (Gki.)   121 

Effect  of  the  knowledge  of  applicant  of  falsity  of  answers  in- 
serted   by   agent    considered (Ga.)   122 

Where  A  Is  not  attached  to  policy  nor  referred  to  therein  It  Is 
not  part  of  contract  and  is  inadmissible  in  evidence  as  such.. 
(Qa.)   123 

Misrepresentation  is  material  when  knowledge  of  the  truth,  by 
the  company,  might  reasonably  have  caused  it  to  refuse  to  is- 
sue policy   (Tex.)   126 

Failure  of  insured  at  time  of  A  for  additional  insurance  to  re- 
veal his  rejection  for  insurance  since  original  A  was  not  mis- 
representation     (Tex.)   126 

Certification  to  false  statements  in  A  invalidated  contract. . . 
(Fla.)    225,    (La.)   129 

When  statements  by  applicant  are  considered  warranties.  (W.  Va.)  186 

Declarations  and  statements  in  A  are,  according  to  their  nature 
and  effect,  either  representatlnns  or  warranties (W.  Va.)   136 

General  statements  by  applicant  are  representations,  unless  it 
plainly  appears  that  parties  intend  them  to  be  warranties. . 
( W.    Va. )   137 

Answers  to  specific  questions  are  material  representations (W.  Va.)  137 

Materiality  of  representation  as  to  use  of  intoxicants   . . .  (W.  Va.)   137 

"Illness"  does  not  include  temporary  illness   (W.  Va.)   137,    (Tex.)   202 

Materiality  of  representation  that  applicant  had  not  been  treated 
by   physician    (W.    Va.)   137 

Statute  requiring  attachment  of  A  to  policy  applies  only  to  such 
A   referred   to   in   policy   (Ky.)   143 

Applicant's  statement  regarding  consultation  with  physician  for- 
feited   policy    (Mo.)   143 

Applicant's  denial  of  existence  of  latent  disease  which  was  un- 
known to  him  would  not  entitle  company  to  rescission.  ..(Mo.)   143 

Applicant  withholding  Information  regarding  consultation  with 
physician   forfeits  policy    (Mo.)   143 

Failure  to  attach  copy  of  A  to  policy  will  not  preclude  company 
from  relying  on  defense  under  terms  of  policy    (Ky.)   144 

Right  of  reinsurer  to  rely  upon  statement  in  A  to  original  in- 
surer     (Ind.)   152 

False  statement  that  insured  had  never  been  refused  insurance 
by  another  company  rendered  policy  void  at  election  of  insurer 
in   absence   of   waiver   or   estoppel    (Ind.)   162 

While  answers  contained  in  A  will  not  be  considered  as  war- 
ranties, where  parties  so  Intend  them  they  will  be  so  consid- 
ered     (Ind.)   152 

Missouri  statute  relating  to  misrepresentations  makes  no  distinc- 
tion  between  innocent  and   fraudulent   misrepresentations   (Mo.)   156 

Where  applicant  died  before  delivery  there  was  no  completed 
contract    (Wash.)   158 

Where  agent  inserts  wrong  answers  In  A  his  wrong-doing  Is 
that  of  company  and  not  of  Insured    (Tex.)   166 

Whether  or  not  there  had  been  misrepresentation  in  A  was  for 
Jury    (S.    C.)   168 

A  reciting  premium  had  been  paid  in  cash  was  of  no  evidentiary 
value  where  concededly  no  such  payment  had  been  made. . 
(Wis.)  160 

Notwithstanding  name  was  signed  to  A  plaintiff  could  offer  proof 
that  he  did  not  make  answers  to  certain  of  the  questions 
contained  therein   (Utah)  172 

Whether  or  not  Insured  knew  that  he  was  afflicted  With  a  dis- 
ease tending  to  Impair  his  health  was  for  the  Jury  ....(Utah)   178 

When  company  signifies  acceptance  of  the  A,  the  minds  of  the 
parties  meet  and  the  contract  is  made   (Ala.)  178 

Evidence  considered,  plaintiff  could  not  recover  In  action  against 
company  for  delayed  action  on  A    (Neb.)   187 
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Limitations  of  agent's  authority  In  A  and  policy  bind  both  in- 
surer  and    Insured    (Tex.)  Ifl 

Answers  to  questions  in  A  for  life  Insurance  are  presumed  to  be 
true     (Cal.)  Iff 

Instruction  relative  to  answers  In  A  was  erroneous (0*L)  IN 

Whether  or  not  Insured  used  Intozlcatinff  liquor  to  excess  was 
question    for   Jury    (Oal.)  19S 

Question  In  application  whether  applicant  had  used  Intoxicating 
liquor  to  "excess"  the  quoted  word  Is  largely  matter  of  opln-« 
Ion     (CaL)  IM 

Answer  "no  daily  habit— occasional  beer"  was  not  representing 
that  applicant  did  not  drink  whisky  but  merely  that  he  did 
not  use  It  daily   (Oal.)  19« 

Ck>llateral  agreement  not  made  part  of  A  was  Incompetent.  (8.  C)  19S 

False  statement  as  to  occupation  avoided  policy   (Ky.)  199 

District  of  Columbia  statute  requires  copy  of  A  to  be  attached 
to  certificate    (D.   C)  203 

Evidence  considered  and  held  to  show  misrepresentation  as  to 
age    (N.  T.)  SIS 

False  statement  as  to  relationship  of  beneficiary  Invalidated  con- 
tract       (111.)  its 

Certlflcation  of  temperate  habits  when  In  fact  applicant  was  liv- 
ing In  open  adultery  invalidated  contract    (111.)   ttS 

Though  statement  was  false,  policy  was  not  void  since  It  was 
not  issued  on  the  faith  of  such  statement (Tex.)   214 

Answers  In  A  are  not  warranties  unless  clearly  shown  to  have 
been  so  Intended    (Ind.)  2S9 

Parties  to  insurance  contract  have  right  to  make  statements 
made   in   A   warranties    (Ind.)  22S 

Where  the  A  is  expressly  declared  a  part  of  policy  and  state- 
ments therein  warranted  to  be  true,  such  statements  are  ma- 
terial     •. . . ; (111.)   226 

The  insured  "expressly  warrants  his  answers  to  be  true"  shows 
intention  of  parties  that  answers  are  Intended  warranties. . 
(Ind.)  227 

Statement  of  having  consulted  one  physician  when  he  had  con- 
sulted   two    avoided    policy    (Ind.)   227 

Whether  answers  have  been  perverted  by  agent  was  question 
for   jury    (Mo.)   234 

Society  having  introduced  insured's  A  In  evidence,  plaintiff  was 
entitled  to  put  in  evidence  certificate  of  medical  examiner  at- 
tached  to  such   A    (Tex.)   244 

False  statements  in  application  as  to  health  forfeits  policy.  (Ala.)  248 

Failure  to  sign  A  was  immaterial  where  it  was  attached  to  policy 
and   by  the  terms  made  part   of  contract    (Cal.)*  2S0 

A  distinct  agreement  that  A  is  part  of  contract,  and  statements 
therein  are  expressly  declared  to  be  warranties,  they  are  to  be 
treated    as    such (Cal.)   280 

Insured's  statement  in  A  that  no  A  had  been  previously  rejected, 
being  a  warranty  and  confessed  untrue  was  fatal  to  recov- 
ery      (N.     T.)   289 

The  fact  that  oflBcer  of  company  had  with  rubber  stamp  added 
to  A  the  words  "no  exceptions"  did  not  prevent  forfeiture  be- 
cause of  misstatement    (N.   T.)   289 

Check  marks  opposite  printed  statements  In  A  made  statements 
part    of    contract    (Kan.)   301 

Evidence  considered,  insured  made  no  false  statement  as  to  prior 
accident     (Ky.)   307 

The    word    "Docked"    in    Marine    A    means    dry    docked     

(U.    S.    C.    C.    A.)   326 

Statement  in  marine  application  that  vessel  "warranted  docked 
and  overhauled"  not  carried  Into  policy  is  merely  a  representa- 
tion    (U.  S.  C.  C.  A.)   328 

Misrepresentation  In  A  for  bond  that  employe  had  always  there- 
tofore faithfully,  honestly  and  punctually  accounted  for  all 
funds  under  his  control   barred  recovery   (Ky.)   848 

Representations  in  A  for  bond  construed  as  promissory  obliga- 
tion require  only  substantial   compliance    (Ky.)   342 

Bvldence  considered.  A  was  not  procured  by  fraud (Mo.)  388 

APPRAISBMBNT. 

[See   Arbitration    and    Award.] 
Any  attempt  by  company  to  act  oppressively  or  in  bad  faith  In 
connection  with  appraisal    is  a  waiver  thereof   (Tex.)     IS 


Digitized  by  VjOOQ IC 


1919.]  INDEX  TO  DIGEST,  VOL.  XXXU.  421 

The  Insured  was  not  precluded  from  recovery  where  appraisers 
failed  to  a^ree  upon  an  umpire  through  no  fault  of  the  in- 
sured     (Ala.)     31 

Correspondence  between  appraisers,  and  between  them  and  com- 
pany, was  admissible  on  the  question  of  good  faith (Ala.)     31 

Provision  in  policy  requiring  submission  of  disagreement  of  par- 
ties as  to  amount  of  loss  and  providing  no  action  could  be  main- 
tained until  compliance  therewith  was  enforceable  (Ala.)     81 

Where  appraisers  failed  to  agree  upon  an  umpire  through  no 
fault  of  insured,  the  latter  could  commence  action  on  policy. . 
(Ala.)     31 

Refusal  to  enter  Into  A  barred  recovery (Wash.)     55 

Policies  requiring  A  are  upheld  upon  the  ground  of  sound  pub- 
lic policy (Wash.)     65 

Preliminary  negotiations  looking  to  settlement  did  not  waive 
provision  for  A   (Wash.)     56 

Failure  to  take  testimony  did  not  render  award  void   (la.)     63 

Evidence  sufficient  to  warrant  jury  in  finding  appraiser  incom- 
petent and  disinterested   (Tex.)     64 

Company's  refusal  to  select  a  new  appraiser  in  place  of  one  dis- 
qualified excused  insured  from  proceeding  with  A (Tex.)     66 

Whether  appraiser  named  by  company  was  disinterested  was 
question  for  jury    (Tex.)     65 

Averment  that  company  "forgetful  of  its  legal  duty  did  not  pre- 
sent the  names  of  disinterested  men"  for  purpose  of  A  was 
tantamount  to  a  charge  of  neglect  (Me.)     76 

To  hold  mortgagee  to  A  clause  company  most  make  written 
demand     (U.    8.    D.    C.)     71 

Failure  or  refusal  of  owner  to  proceed  with  an  appraisal  does 
not  invalidate  policy  as  to  mortgagee (U.  8.  D.  C.)     71 

If  A  fails  through  fault  of  company,  other  party  is  not  bound  to 
enter   into   new  A  agreement    (He.)     71 

If  appraisers  are  not  as  free  from  bias,  prejudice,  sympathy  and 
partisanship  as  judge  and  jurors  are  presumed  to  be,  the  award 
is    invalid    (Me.)     71 

Where  umpire  or  arbitrator  exceeds  his  authority,  his  award  is 
void,  whether  his  act  was  done  consciously  or  by  mistake.  (N.  J.)     7S 

Duty  of  appraisers  (N.  Y.)     78 

ARBITRATION  ANB  AWABB. 

[See  Appraisement;   (Condition  Precedent;  Policy.] 

The  fact  that  arbitrator  appointed  by  company  lived  in  another 
town  did   not  disqualify   him    (Ky.)     36 

Evidence  held  insufficient  to  show  partiality  by  arbitrators  as 
would  render  award  invalid   (Ky.)     16 

Arbitrators  in  the  absence  of  parties  cannot  receive  extrinsic 
evidence    (Ky.)     37 

A  witness  should  not  be  selected  as  an  arbitrator   (Ky.)     37 

Where  the  arbitrator  acted  corruptly,  award  should  be  set 
aside     (Ky.)     37 

The  award  was  not  invalid  because  arbitrators  were  merely 
xealous   for  rights  of  the  parties    (Ky.)     37 

Where  party  prevents  an  award  from  being  made  as  provided 
by  policy,  he  will  not  be  heard  in  court  of  law  or  equity  to  say 
that  an  award  is  a  prerequisite  to  suit  on  policy (Ala.)     31 

The  insured  was  not  precluded  from  recovery  where  appraisers 
failed  to  agree  upon  an  umpire  through  no  fault  of  the  in- 
sured        (Ala.)     31 

Under  terms  of  policy  an  award  was  sufficient  though  one  ap- 
praiser dissents     (Okla.)     46 

Evidence  sufficient  to  warrant  jurors  in  finding  that  award  was 
obtained   by  fraud    (Mo.)     49 

The  issue  of  fraud  in  the  procurement  of  the  appraisal  and 
award  was  tryable  by  jury   (Mo.)     49 

A  difference  of  $25,000  in  a  loss  of  $35,000  constituted  such  con- 
structive fraud  as  would  justify  relief   (Mo.)     50 

Whero  A  Is  grossly  inadequate,  a  presumption  Is  raised  that 
arbitrators   were    partisan    (la.)     63 

Gross  mistake  by  arbitrators  will  void  award   (la.)     63 

Failure  to  take  testimony  did  not  render  award  void    (la.)     63 

Where  there  was  circumstantial  evidence  that  damage  was  $850, 
award  of  $150  was  grossly  inadequate    (la.)     63 

Evidence  of  conduct  of  referees  tending  to  prove  disqualification 
is   competent    (Me.)     70 
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If  appralwors  are  not  as  free  from  bias,  prejudice,  ajinpathy  and 
partisanship  as  Judge  and  jurors  are  presumed  to  be,  the  award 
is    invalid       (Me.)     71 

Where  policy  provides  for  A  In  event  of  disagreement  between 
parties,  such  agreement  is  a  prerequisite  to  the  right  to  de- 
mand  arbitration    (Tex.)     77 

Scope  of  authority  of  umpire    (N.   J.)      79 

Insured's  agreement  to  arbitrate  was  not  part  of  policy  and  did 
not  prevent  suit  being  brought  on  policy  where  no  award  was 
made    (Tex.)     7S 

Where  umpire  or  arbitrator  exceeds  his  authority,  his  award  Is 
void,  whether  his  act  was  done  consciously  or  by  mistake... 
(N.    J.)     7S 

A  stipulation  for  submission  of  question  of  amount  of  loss  to  ar- 
bitration   is   valid    (Tex.)     78 

Misconduct   of  umpire    (N.   J.)     7S 

ARSON. 

[See  CTriminal  Law;  Statutes.] 

In  prosecution  for  burning  property  with  intent  to  defraud  an 
insurer,  it  must  be  shown  that  accused  had  knowledge  of  ex- 
istence of  insurance  on  property  burned (Cal.)   342,    (Mo.)     21 

In  prosecution  for  A  insurance  policies  were  admissible  in  evi- 
dence         (Mich.)    390.    (Mo.)      29 

Evidence  of  amount  paid  for  stocJc  in  building  burned  was  admis- 
sible     (Mo.)     29 

Indictment  for  A  need  not  set  forth  name  of  owner,  facts  con- 
stituting fraud,  nor  aver  accused  had  interest  in  property. . 
(Mo. )     29 

Conspiracy  to  commit  A  to  defraud  insurance  company  not  con- 
cluded  until   insurance  money  is  collected    (Mo.)     30 

When  confession  by  one  convicted  of  burning  property  is  not  ad- 
missible under  rule  of  declarations  of  co- conspirators    

(U.    S.    C.    C.   A.)     36 

When  confession  by  one  convicted  of  burning  properly  is  inad- 
missible under  rule  of  declaration  as  against  interest    

(U.  a  C.  C.  A.)     U 

When,  confession  by  one  convicted  of  burning  property  Is  inadmis- 
sible upon  theory  that  plaintiffs  were  accessories   

(U.   S.  C.  C.  A.)     36 

Statements  taken  by  fire  marshal  not  admissible  in  prosecution 
for  A    (N.    Y.)   341 

Silence  on  part  of  accused  during  examination  of  other  wlt- 
nes.^es   not   an  admission   against   himself    (N.    Y.)    341 

Testimony  of  detective  connecting  accused  with  another  incen- 
diary fire   inadmissible    (N.    Y.)   341 

Questioning  accused  on  cross-examination  as  to  his  connection 
with  another   incendiary  flre  was  proper    (N.   Y.)   341 

Evidence  held  sufficient  to  warrant  finding  that  accused  knew  of 
existence    of    insurance    ((3al.)  342 

Bank  charged  with  A  need  not  prove  special  damages  ....  (N.  Y.)   348 

Municipal  corporation  could  enact  ordinance  offering  reward  for 
persons  guilty  of  A    (Tex.)   369 

Evidence  concerning  insurance  was  admissible  in  prosecution  for 
A (Ind.)   380 

ASSBSSMBNTS. 
[See   Fraternal   Benefit   Orders;    Mutual   Company.] 
"A  payable  within  30  days"  means  30  days  from  time  of  sending 

notice    to    policyholder    (Pa.)     67 

Company  must  prove  that  aggregate  amount  demanded  of  policy- 
holder   was    legal    and    correct    and    that    upon    due    notice    he 

failed   to  make  payment    (Mo.)   164 

Assessment  Including  tax  was  excessive    (Mo.)   164 

Non-payment  of  illegal  A  did  not  forfeit  policy   (Mo.)    154,    (Mo.)   189 
The  words   "premium"   and    "A"   as  used   in   life   insurance   con- 
tracts  have   well    settled    meanings    (Mo.)   189 

Change  of  A  to  make  them  conform  to  cost  of  insurance  accord- 
ing to  age  Is  reasonable  change    (Neb.)  201 

Member  cannot  complain  of  necessary  Increase  of  rates  ...(Neb.)  201 
Bvery  member  of  fraternal  benefit  order  promises  to  pay  certifi- 
cate of  every  other  member (Neb.)  201 

A  member  Is  not  liable  for  A  levied  prior  to  the  time  he  became 
a   member    (Ift.)  209 
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Mutual  benefit  society  could  not  forfeit  a  benefit  certificate  while 
It  held  one  full  unapplied  monthly  A   (la.)   20f 

Previous  acceptance  of  delinquent  A  was  not  waiver  where  so- 
ciety gave  notice  that  future  A  must  be  paid  within  required 
time    (la.)  S09 

OfTer  by  telephone  to  pay  A  refused  by  society  made  tender  of  A 
unnecessary    (la.)  S09 

Under  claim  an  insured  had  previously  made  overpayments  of 
A  It  must  appear  that  overpayments  were  sufficient  to  pay  A 
between  time  of  suspension  and  death   (Ky.)  811 

Where  agent  demanded  and  received  A  on  old  basis,  with  knowl- 
edge of  insured's  change  of  occupation,  soiilety  was  estopped 
claiming    forfeiture     (Tex.)  813 

Payment  of  A  was  question  for  Jury  (Ala.)  2S7 

Receipts  for  A  were  not  conclusive (Ala.)   8S9 

Receipts  for  A   were  open   to  explanation    (Ala.)   St0 

Statements  made  by  agent  to  plaintiff  beneficiary,  subsequent 
to  time  wife  of  agont  had  received  A.  to  the  effect  that  In- 
surance was   "all   right"   was  admLssible (Ala.)   831 

Evidence  considered,  conduct  of  company  did  not  render  unnec- 
essary tender  of  amount  of  A  due   (Ind.)   831 

Collecting  agent  had  authority  to  arrange  method  of  pajmnent 
of  A   (la.)   288 

Inability  of  insured  to  produce  certain  slip  on  which  entry  of 
payment  of  A  was  required  to  be  made,  did  not  prevent  re- 
covery where  tender  of  pwiyment  was  made  within  proper  time 
(la. )  238 

Secretary  instructing  bank  to  receive  pajmnents  for  him,  waived 
by-laws  requiring  payment  to  be  entered  on  certain  slip...  (la.)   239 

By-laws  providing  that  no  payment  of  A  shall  be  effective  un- 
less entered  upon  a  certain  slip  is  unreasonable    (la.)  839 

An  allegation  that  an  A  was  "duly  levied"  was  sufllcient. .  (Iflnn.)   840 

Failure  to  pay  A  as  required   forfeited   certificate    (Cal.)   242 

There  could  be  no  recovery  on  certificate  where  A  were  paid 
after  death   of   Insured    (Pa.)   253 

Properly  mailed  notices  of  A  to  insured  raised  presumption  of 
their   receipt    (Tex.)  2St 

Insured  was  not  Justified  in  relying  on  arrangement  with  secre- 
tary for  collection  of  A  after  new  secretary  had  taken  office 
and  given  notice  of  delinquent  A   (Tex.)   259 

ASSBSSMBNT  COMPANY. 

[See  Fraternal  Benefit  Orders;  Mutual  Company.] 

A  had  right  to  increase  premium   (U.  a  D.  C.)  809 

ASSBTS. 
[See    Bankruptcy;    Insolvency.] 

AS6IQNMBNT. 

[See  Gift;  Policy.] 

Where  policy  is  void  In  hands  of  original  holder,  his  A  to  an- 
other   transferred    nothing    (Okla.)       ft 

Under  terms  of  A  plaintiff  could  not  recover  on  policy  notwith- 
standing his  ownership  of  personal  property   (S.  C)     4^ 

Where  A  was  unlawful  and  usurious (U.  S.  C.  C.  A.)     99 

Policy  could  not  be  verbally  assigned  to  secure  loan,  so  as  to 
affect  beneficiary's  right   (Okla.)  191^ 

Where  Insured  assigns  life  Insurance  as  collateral  it  Is  his  duty 
to  pay  premiums,  in  absence  of  contrary  agreement   ....  (Neb.)   10ft 

Insured  having  right  to  change  beneficiaries  A  without  benefl- 
ciary's  consent  was  binding    (U.   8.   C.  C.  A.)  Ill 

Company's  consent  to  A  of  policy  did  not  bar  it  from  claiming 
no  liability  where  Insured  was  executed  for  crime   (Ala.)   118 

Actual  fraud  in  A  having  been  relied  upon  relief  could  not  be 
granted  by  proving  only  a  case  of  constructive  fraud   ...(Ala.)   119- 

An  A  on  a  policy  obtained  by  fraudulent  representations  Is  void 
(N.   Y.)  184 

Assignees  on  policy  assigned  for  collateral  security,  having  paid 
accruing  premiums,  can  recover  same  plus  amount  of  debt  . . 
(N.    Y.)  184 

Discharge  of  natural  obligation  such  as  that  of  children  to  fur- 
nish Insane  mother  attention,  cannot  serve  as  consideration  for 
transfer  of  policies  by  her  to  them (La*)  188 

Where  company  refused  to  grant  extension  assignee  could  bring 
action  for  specific  performance   (Oa.)  131 
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Testimony  of  A  where  there  was  no  written  A  and  no  delivery, 
was  Insufficient    (N.   Y.)  133 

Testimony  by  insured's  wife  concerning  personal  transactions 
for  purposes  of  establlshinflr  an  alleged  A  was  admissible.  (N.  T.)   138 

Reservation  of  right  to  change  beneficiaries  does  not  give  in- 
sured power  to  assign  policy   (N.   J.)  134 

Change  of  beneficiary,  and  A  clauses,  construed   (N.  J.)   134 

"That  Insured  may,  while  this  policy  is  in  force  unasslgned, 
change  the  beneficiary,"  referred  to  an  A  to  a  stranger  and  not 
to  company   (N.   C.)   148 

Though  the  A  conveyed  to  plaintiff  all  rights  of  insured,  includ- 
ing right  to  change  beneficiary,  there  was  no  change  made. . 
(N.    Y.)  163 

Policy  payable  to  insured's  estate  can  be  assigned  orally  or  In 
writing (Pa.)  176.  (Ind.)  160 

Evidence  considered,  A  of  policy  was  for  purpose  of  putting 
money  beyond  reach  of  creditors (S.  Y.)  170 

Assignee  is  not  entitled  to  recover  interest  after  the  time  of 
the  rendition  of  judgment  fixing  his  right  as  to  amounts  ad- 
vanced plus  Interest    (Ky.)  176 

Beneficiary  is  not  estopped  from  denying  validity  of  A  to  one 
having  no  Insurable  interest    (Ky.)   176 

A  of  life  policy  to  one  without   Insurable   Interest  is  void 

(U.  a  C.  C.  A.)  186,  (Ky.)   176 

If  company  sees  fit  to  pay,  proof  of  Interest  does  not  diminish 
rights  of  assignee  with  no  Insurable  interest  as  against  per- 
sonal  representative   of   insured    (Pa.)  176 

When  possession  of  policy  is  In  creditor,  it  is  question  for  Jury 
whether  or  not  policy  had  been  delivered  as  security  for  the 
debt    (Pa.)  176 

Company  was  not  estopped  In  denying  liability  to  assignee  who 
became  such  at  about  time  of  reinstatement   (Tex.)  181 

No  new  contract  Is  consummated  with  assignee  where  life  policy.... 
is  assigned  to  one  to  secure  payment  of  debt   (Tex.)  181 

An  insurance  policy  is  not  a  negotiable  instrument   (Tex.)  181 

A  of  life  polipy  as  collateral  was  enforceable (Mass.)  183 

Evidence  showing  insured  was  in  bad  health  at  time  of  A,  etc.. 
was  competent  in  determining  whether  A  was  made  with  wag- 
ering Intent (U.  S.  C.  C.  A.)  186 

Wl^ere  policy  was  assigned  to  one  without  insurable  interest, 
upon  death  of  insured  his  estate  may  recover  proceeds  received 
by  assignee (U.  a  C.  O.  A.)  186 

ATTACHMBNT. 

[See  Garnishment:   Statutes.] 

ATTORNRY  ANB.  ATTORNBT*S  FBB8. 

[See  Measure  of  Recovery;  Penalty;  Statute.] 
Question   whether  or   not    plaintiff   was   entitled    to    A   was'  for 

Jury    (Mo.)  U3 

U.  8.  Supreme  C.ourt's  reversal  of  State  Court's  decision  did  not 

affect  the  right  of  plaintiff  to  damages  and  A (Mo.)  18f 

Under   Nebraska   law   attomjeys*    fees   cannot    be    taxed   in   costs 

in  action  on  mutual  benefit  certificate  (Neb.)  808 

Under  Qeorgia  law  where  Insurance  company's  refusal  to  pay  is 

in  bad  faith,  A  may  be  recovered   «3a.)  806 

$750  A  in  action  on  policy  for  $4,500  was  not  unreasonable.  (Ark.)  868 
Assured  was  entitled  to  recover  statutory  damages  and  A.. (Mo.)  388 

AUTOMOBILE  INSURANCE. 

[See  Policy.] 

Annotation — Automobile  liability  insurance 336 

Annotation — ^A  against  theft,  robbery,  pilferage  337 

Where  auto  theft  policy  provided  payment  of  loss  sixty  days 
after  notice  and  proof  of  loss,  assured  was  not  compelled  to  ac- 
cept  auto  after  sixty  days  from   time  of  notice   and   proof  of 

'OSS    (111.)  338 

Insured    was    entitled    to    recover    for    value    of    stolen    automo- 

bile    (111.)  363 

(Company  disclaiming  issuance  of  policy  earlier  than  one  day  after 
loss,    relieved    plaintiff    of    necessity    of    presenting    proof    of 

loss (N.  T.)  866 

Contract  of  insurance  against  violation  of  criminal  law  is  illegal 
and  void   (N.  Y.)  366 


Digitized  by  VjOOQ IC 


1919.1  INDEX  TO  DIGEST.  VOL.  XXXD.  4«6 

Whether  or  not  there  was  a  meeting  of  the  minds  of  the  par- 
ties constituting  an  agreement  by  the  insurer  on  a  certain  day 
was  question  for  Jury  (N.  T.)  365 

Indemnity  policy  was  not  rendered  void  by  reason  of  Incidental 
violation  of  law    (N.   T.)  SM 

That  cover  note  was  not  delivered  until  after  accident  was  Im- 
material where,  by  Its  terms  it  undertook  to  Insure  from  a 
prior  date   (OaL)  SS8 

Unconditional  delivery  of  cover  note  waives  prepayment  of  pre- 
mium as  condition  precedent   (Oal*)  368 

The  cover  note  is  itself  a  contract  of  present  Insurance  ...(Cal.)  368 

Where  insured  assigned  his  conditional  contract  of  sale,  etc.,  to 
agent  of  company,  latter  was  proper  party  to  sue  for  replevin 
of  automobile   (Arts.)  380 

An  Incorporated  association  indemnifying  Its  members  against 
loss  from  damage  inflicted  by  automobile  In  an  insurance  com- 
pany     (Kan.)  397 

Action  on  a  contract  indemnifsring  against  loss  resulting  from 
damage  Inflicted  by  automobile  may  be  brought  In  county 
where  plaintiff  resides   (Kan.)  397 

Oral  contracts  of  insurance  If  on  an  automobile  against  theft 
and  flre  are  legal  and  binding (Mass.)  399 

Insurance  broker  who  solicited  application  and  secured  from 
insurer's  agent  the  policy  which  was  issued  was  not  thereby 
constituted  agent  of  insurer  (Masa.)  400 

Evidence  was  insufllclent  to  show  that  broker  had  any  express 
or  implied  authority  to  act  for  insurer  (Mass.)   400 

Annotation — Recovery  of  car  as  efPecting  insurance  covering  theft 
of  automobile   408 

AUTOPSY. 

[See  Accident  Insurance.] 
Physician's  testimony  that  he  performed  A  and  found  death  due 
to  tuberculosis  of  the  spine,  was  not  privileged (Ark.)  178 

BAILOR  AND  BAILBB. 

[See  Warehouseman.] 

BANKRUPTCY. 

[See  Statutes.] 

Policy  containing  no  provision  for  surrender  without  consent  of 
Beneficiary  would  not  pass  to  trustee  In  B (U.  S.  C.  C.  A.)  145 

Sndowment  policy  having  surrender  value,  but  without  express 
provlslonf  for  surrender  value,  passed  to  insured's  trustee  in 
B    (Mass.)     99 

Cash  surrender  value  of  policies  authorising  change  of  benefi- 
ciaries was  property  which  Insured  could  have  transferred 
prior  to  B   (U.  B,  C.  C.)  183 

Test  of  surrender  value  under  B  act (U.  S.  C.  C.  A.)  130 

Proceeds  of  Insurance  policies  were  not  exempt  under  Sec  6  of 
the  B  Act  recognising  exemption  contained  in  68  of  New  York 
Domestic  Relations  Law   (U.  S.  C.  C.  A.)   130 

Right  of  trustee  in  B  in  an  insurance  policy  held  by  bankrupt 

(u.  a  a  a  a.)  i4f 

Where  policy  on  bankrupt  provided  a  "loan  value"  but  not  a 
"cash  surrender  value."  bankrupt  required  to  pay  or  secure  to 
trustee  amount  of  loan  value (U.  S.  C.  C  A.)  344 

Order  requiring  bankrupt  to  pay,  or  secure  to  trustee,  cash  sur- 
render value  of  policies  was  not  a  summary  order  against  ben- 
eficiary   (U.  S.  C.  C.  A.)   344 

Action  by  trustee  in  B  against  liability  insurer  was  an  action  at 
law  though  the  parties  proceeded  on  the  assumption  that  it 
was  one  In  equity (U.  8.  C.  C.  A.)   403 

BBNBFICIARY. 

[See   Fraternal    Benefit   Orders;    Insurable   Interest.] 

Insured's  wife  as  B  subrogated  to  claim  of  insurance  company 
to  extent  of  loan   (Pa.)     99 

Policy  could  not  be  verbally  asslgrned  to  secure  loan,  so  as  to 
affect  B's  right (Okla.)  100 

Where  right  to  change  B  is  reserved  to  Insured.  B  does  not  ac- 
quire vested  interest  until  death  of  Insured (Okla.)  100 

Presumption  arising  from  naming  a  certain  person  as  B  could 
not  be  overcome  by  declarations  by  insured  to  strangers.  (Cal.)  106 
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Insurable  Interest  need  not  be  allegred  by  plaintiff,  when  he  Is  the 
person  designated  as  payee   In   policy   (Ind.)   110 

In  action  by  one  designated  as  wife  of  Insured.  It  wa«  unneces- 
sary to  allege  she  was  his  wife  at  time  of  death   (Ind.)   XXO 

Insured  havIt.K  right  to  change  B,  assignment  without  B's  con- 
sent was  binding (U.  a  C.  C.  A.)   Ill 

Insured's  attempt  while  insolvent  and  fatally  ill  to  change  B 
was  fraudulent   (U.  S.  C.  C.  A.)   115 

Georgia  statute  did  not  prevent  insured  after  compliance  there- 
with, from  effecting  change  of  B.  as  authorized  in  the  pol- 
icy     (U.    S.    8.   C.)    123 

Previous  delivery  of  policy  to  wife  did  not  prevent  change  of 
B (U.  8.  C.  C.  A.)   125 

Change  of  B  could  be  made  without  the  surrender  of  policy  to 
company (I'.  8.  C.  C.   A.)    12S 

Husband  could  not  substitute  children  as  Bs  for  insane  wife.... 
(Kan.)   127 

Where  insured  and  B  died  In  a  common  disaster  insurance  fund 
was  payable  to  representatives  of  B    (Ark.)    12f 

Change  of  B.   and  assignment  clauses,  construed    (N.   J.)    134 

Reservation  of  right  to  change  B  does  not  give  insured  power  to 
assign   policy    (N.    J.)   134 

In  absence  of  finding  that  any  one  of  designated  B  had  died,  It 
is   presumed    that   all   wore   alive    (Ind.)    138 

Where  policy  is  payable  to  "wife  and  children"  the  wife  and 
each    child    share   eciually    (Ind.)    138 

AgreemetJt  between  insured  and  his  mortgagee  for  payment  of 
mortgage  debt  out  of  insurance  proceeds  did  not  deprive  B 
of  their  Interest    (Ind.)    138 

Testator's  son  took  proceeds  under  policy  burdened  with  trust 
Imposed  on   it  In  the  will    (Ky.)   144 

Policy  containing  no  provision  for  surrender  without  consent  of 
B  would  not  pass  to  trustee  In  bankruptcy (U.  8.  C.  C.  A.)   146 

Life  policy  for  benefit  of  3rd  person  cannot  be  surrendered  with- 
out consent  of  B   (U.  S.  C.  C.  A.)   146 

"That  insured  may,  while  this  policy  is  in  force  unasslgned, 
change  the  B."  referred  to  an  assignment  to  a  stranger  and 
not  to  company    (N.  C. )   148 

Authorized  agent  could  waive  condition  of  policy  as  to  manner  of 
changing   B    (Tex. )   160 

Act  of  company  putting  B  to  expense  would  not  estop  It  from 
Insisting   upon   a   forfeiture    (Ind.)   162 

Though  the  assignment  conveyed  to  plaintiff  all  rights  of  In- 
sured, Including  right  to  change  B,  thek'e  was  no  change  made 
(N.  Y.)   163 

Where  no  attempt  was  made  to  change  B  In  manner  required 
by  policy  right  of  designated  B  became  absolute  upon  insured's 
death    (N.   Y.)    163 

Policy  payable  to  insured's  estate  can  be  assigned  orally  or  in 
writing     (Ind.)   160 

Designated  B  has  vested  Interest  which  cannot  be  changed  with- 
out his  consent   (Ind.)   160 

Designated  B  could  not  make  gift  of  proceeds  to  insured's  wife 
to  detriment   of  his  creditors    (Ind.)   160 

One  may  voluntarily  designate  B  without  regard  to  relationship 
or  Insurable  Interest   (Mo.)   161 

Insured  co^ld  not  cancel  policy  without  consent  of  B (Ind.)   165 

Admissions  by  B  as  to  health  of  her  husband  were  admissible 
against  her (Utah)  171 

B  Is  not  estopped  from  denying  validity  of  assignment  to  one 
having  no  insurable  interest   (Ky.)   175 

It  was  optional  with  insurer  as  to  which  party  it  would  pay  the 
benefit  under  policy  containing  "facility  of  payment"  clause. . 
(Mo.)  186 

Annotation — Subsequent   change    of    B   as   affecting^  provision    of 

will  in  relation  to  proceeds  of  insurance   1S7 

Creditor   had    vested    interest    in   policy  and   possession   of   policy 

was  not  necessary  to  preserve  his  rights  (Mo.)  100 

Where   policy  authorized   insured  to  change  B,    B  has  no  vested 

interest  in  policy  until  death  of  Insured  (Oil.)  105 

Life  policy  authorizing  change  of  B  may  be  given  to  B,  creating 
absolute  vested  interest  in  policy  while  insured  is  still  living 
(C3al.)  106 
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Insured's  wife  entitled  to  cancellation  of  policy  in  favor  of  new 
B  obtained   while   insured   was  insane (Cal.)   211 

That  wife  dealt  through  husband  in  a  settlement  of  property 
rights  as  if  he  were  a  sane  man  affected  only  her  credibility 
as   a   witness    (Cal.)   211 

Annotation — Validity  and  effect  of  rule  of  benefit  society  requir- 
ing designation  of  B  by  will  or  contract   211 

Insured  having  right  to  change  B's  method  of  making  the  change 
can  be  questioned  only  upon  the  ground  that  it  was  legally  in- 
sufficient to  accomplish  that  purpose    (Tex.)  S16 

Annotation — Effect  of  consideration  moving  from  B  originally 
named  In  certificate  by  mutual  benefit  association,  upon  the 
right  of  a  member  to  change  B tl6 

B  In  mutual  benefit  certificate  has  no  vested  interest  which 
prevents  insured  from  changing  terms  of  contract   (Tex.)  215 

One  among  rival  claimants  to  insurance  who  had  advanced  pre- 
miums was  entitled  to  receive  back  amount  advanced (Qa.)  203 

The  erasure  of  name  of  one  B  made  contract  voidable  at  option 
of  society   (Tex.)  216 

Where  society  with  knowledge  of  insured's  alteration  of  certifi- 
cate paid  the  money  into  court,  it  ratified  such  alterations. . . 
(Tex.)  216 

Society  having  ratifled  insured's  alteration  of  the  certificate,  it 
was  estopped  to  repudiate  its  action    (Tex.)  216 

Foreign  societies  admitted  to  do  business  were  bound  by  Sec 
1824  of  la.  Code  as  to  classes  of  persons  who  may  be  designated 
as  B    (la.)  217 

In  event  of  Illegality  In  designation  of  B,  the  benefit  will  pass 
to  the  estate  of  the  Insured    (la.)   217 

Acts  of  Insured  and  society  constitute  contract  as  would  effect- 
ually change  Bs  In  favor  of  new  designee (S.  C.)   220 

It  is  not  necessary  that  a  contract  changing  B  should  be  set 
forth  In  a  single  instrument   (S.  C.)   220 

B  in  mutual  benefit  certificate  has  a  mere  expectancy  and  no 
vested   interest    (S.    C.)   220 

Sister  held  not  to  be  a  "dependant"    (Me.)   221 

Evidence  considered  there  was  sufficient  change  of  Bs...(Mich.)   222 

Where  original  B  directed  proceeds  to  be  paid  to  new  B  latter 
was  entitled  to  the  proceeds   (Mich.)  222 

Making  out  of  paper  undertaking  to  change  B  was  insufficient 
where  insured  died  before  it  was  presented  to  society  ..(Kan.)   226 

Relatives  of  insured  were  entitled  to  contest  claim  of  B  under  in- 
valid designation    (N.   T.)   228 

B's  rights  are  not  affected  by  mairriage  of  insured  unless  so  stip- 
ulated in  contract   t (W.   Va.)  228 

B  not  within  classes  prescribed  by  by-laws  and  statutes  under 
which  society  was  incorporated,  could  not  recover  in  absence  of 
grounds  for  estoppel    (N.   T.)  S28 

The  heirs  of  two  deceased  Bs  were  entitled  to  participate  in  the 
proceeds  of  the  certificate (Ky.)  230 

Under  Kentucky  law  B  under  mutual  benefit  certificate  has 
merely  contingent  interest  that  becomes  vested  upon  death  of 
insured    (Ky.)  230 

Change  in  the  laws  of  the  society  and  the  act  of  the  Legislature 
could  not  divest  beneficiaries  of  rights  previously  acquired.. 
(Ky.)  230 

Where  insured  was  murdered  by  B,  certificate  became  void..  (Mo.)   243 

B  could  not  prevent  granting  of  new  trial  because  of  newly  dis- 
covered evidence  upon  the  ground  of  lack  of  diligence  in  locat- 
ing Insured   before  trial    (Wi&)  246 

Evidence  was  insufficient  to  sustain  agreement  not  to  change  B 
(Mich.)   246 

Terms  of  will  constitute  sufficient  designation  of  husband  as  B 
to  entitle  him  to  recover  insurance  proceeds ^....(Mich.)  246 

Interest  of  B  in  mutual  benefit  certificate  is  subject  to  change 
in  terms  of  payments  made  in  accordance  with  the  laws  of  the 
society (Me.)  S4> 

B  on  mutual  benefit  certificate  takes  insurance  money  direct  by 
terms  of  contract   (Me.)  249 

Member  of  society  having  done  all  within  his  power  and  knowl- 
edge to  procure  change  of  B,  court  of  equity  as  between  con- 
flicting claimants  will  treat  the  change  as  having  been  made. 
(Neb.)  SCO 
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The  nomination  of  a  person  as  B  who  Is  not  Included  In  class 
named  in  charter  is  a  nullity (N.  T.)  SM 

Society  did  not  waive  defense  that  nomination  of  half  sister  as 
B  was  a  nullity (N.  T.)   SSS 

Certificate  naming  one  as  B  who  has  no  Insurable  Interest  In  life 
of  insured  is  against  public  policy (Tex.)  260 

Annotation — ^Waiver  by  insurer  of  rights  after  chance  of  benefi- 
ciary by  paying  money  into  court  SSS 

Death  resultingr  from  Injury  received  while  riding  in  auto  was 
not  covered  by  B  supplement  to  policy (Ind.)  S9S 

Order  requiring  bankrupt  to  pay,  or  secure  to  trustee,  cash  sur- 
render value  of  policies  was  not  a  summary  order  against  B 

(u.  a  a  a  a.)  344 

BIVLS  AND   NOTES. 

[See  Premiums.] 

Note  given  for  premium  does  not  operate  as  premium  In  absence 
of  express  agreement (Wis.)  ISf 

Evidence  InsufHclent  to  show  express  agreement  that  insured's 
six  months  note  constitutes  a  payment  of  first  premium. . .  (Wis.)  ISf 

An  action  on  note  by  innocent  purchaser,  whether  Insurance  com- 
pany which  was  original  payee,  had  obtained  authority  to  do 
business  In  the  state  was  an  Immaterial  issue  (Tsx.)  SS4 

BINDING  SUP. 

[See  Contract;  Policy.] 

Agent  had  authority  to  substitute  binder  In  one  company  In  lieu 
of  an  attempted  binder  in  another  company (Tex.)     38 

Applicant  for  insurance  was  chargeable  with  knowledge  of  gen- 
eral custom  as  to  substitution  of  Insurers  (Tex.)     39 

When  notice  of  cancellation  Is  necessary  to  relieve  company 
from  liability  of  binder  (W.  Va.)     42 

Where  company  declines  application  after  Issuance  of  B.  the 
binding  effect  of  slip  ceases  Instantly (W.  Va.)     41 

Substitution  of  new  company  by  agent  on  binder  obligated  com- 
pany    (Tex.)     77 

Contract  evidenced  by  binder  is  to  be  construed  in  accordance 
with  terms  and  subject  to  conditions  of  standard  form  of  pol- 
icy In  use  by  company  at  the  time   (Tex.)     77 

Local  agonts  had  authority  to  obligate  company  by  entering  on 
their  books  binding  memorandum  for  Insurance   (Tex.)     77 

Evidence  considered  binding  receipt  was  contract  for  present 
Insurance (8.    D.)  116 

Conduct  of  company  amounted  to  construction  by  It  of  binding 
receipt  to  effect  that  present  Insurance  was  Intended   ..(8.  D.)  117 

In  view  of  Alabama  statute,  there  could  be  no  recovery  on  a 
policy  sought  to  be  shown  only  by  a  binding  receipt (Ala.)  178 

BROKBR. 

[See  Agent.] 
B  upon  cancellation  of  policy  cannot  recover  full  commissions. . 

(N.  Y.)     48 

Receiver  of  Insuriince  B  had  no  greater  light  to  collect  pre- 
miums on  policies  than  B  themselves  would  have (Mass.)     47 

Companies    could    terminate    B's    agency    and    collect    premiums 

on  policies  (Mass.)     48 

In   negotiating    with    plaintiff    for    policy.    B    was    acting    within 

apparent  scope  of  his  authority   (N.  T.)     88 

Whether  retention  of  policy  for  two  months  was  ratification  of  Its 

procurence  by  B  was  question  for  Jury (N.  Y.)     83 

Question  of  B's  scope  of  authority  was  for  Jury (N.  Y.)     83 

Possession  of  policy  by  B  on   behalf  of  Insured,   bound   Insured 

by  warranties  In  application  attached  to  policy (Cal.)  881 

B  was  agent  of  owner  of  boat,  and   Its  knowledge  of  customary 

trading  limits  would  not  be  imputed  to  insurance  company.. 

(Wash.)  380 

South    Carolina   statute   providing    for   licensing   of  B   is  within 

police  power (U.  &  &  O.)  881 

State  statutes  requiring  licensing  of  B.  not  In  violation  of  "due 

process  of  law"  (U.  8.  8.  C.)  368 

Company  could   not   excuse   principal    from   payment   of   renewal 

premiums  to  relieve  itself  from   liability  for  renewal  commts- 

«*on«    (Mo.)   388 

B  contract  was  not   merged   in  subsequent   general   contract   of 

»««ncy    (Mo.)  386 
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Evidence  waa  inaufflclent  to  show  that  B  had  any  express  or 
Implied  authority  to  act  for  Insurer  (Mass.)  400 

BUIIJ>INO  CONTRACT. 

[See  Indemnity  Insurance;  Principal  and  Surety.] 

BI7BDKN  OP  PROOF. 

[See  Evidence;   Pleading.] 

Company  claiming  false  swearing  must  show  that  false  state- 
ments were  fraudulently  made  and  actually  Induced  company 
to  adjust  claim    . . . ; (Ore.)     47 

Where  company  admits  an  adjustment,  B  is  upon  company  to 
show  facts  to  overturn  adjustment   (Ore.)     47 

Performance  of  contract  by  insured  is  essential  to  a  cause  of 
action    (Wash.)     60 

In  action  on  valued  policy.  B  was  on  plaintiff  to  show  no  dete- 
rioration     (Mo.)     00 

Policy  being  valued  policy,  B  was  on  plaintiff  only  In  case  of 
deterioration     (Mo.)     00 

B  is  upon  plaintifT  to  show  that  loss  falls  within  terms  of  Are 
policy    (La.)     06 

B  breach  of  condition  forfeiting  policy  is  upon  Insurer. ..  .(N.  T.)     87 

Under  defense  of  substitution  of  another  for  insured  at  medical 
examination   B  rested   on  company    • (Pa.)     90 

Company  seeking  to  recover  renewal  commissions  paid  after  ter- 
mination of  contract,  had  burden  of  proving  that  pasmnents 
were  made  through  mistake  of  fact   (Tenn.)     07 

Absence  of  7  years,  with  no  tidings  from  insured,  raises  pre- 
sumption of  death  sufllclent  to  shift  B  that  he  Is  alive  on  pp- 
posite  party    (Ky.)     98 

Proof  of  trust  must  be  beyond  a  reasonable  doubt   (Col.)  105 

B  was  upon  plaintiff  to  overcome  a  prima  facie  showing  where 
introduction  of  application  admittedly  signed  by  Insured  made 
in    favor    of    society    (Mo.)  114 

Whore  plaintiff  was  not  named  beneflclary  In  policy  she  had 
burden  of  showing  insurable  interest    (Ala.)   119 

B  is  on  plaintiff  to  show  insurable  interest  In  life  of  insured.. 
(Ala.)   110 

Company  must  prove  that  aggregate  amount  demanded  of 
policyholder  was  legal  and  correct  and  that  upon  due  notice 
he   failed   to   make   payment    (Mo.)   164 

Burden  of  showing  ill  health  of  Insured  at  time  of  delivery 
was  upon   compan^^    (Mo.)   166 

B  is  on  the  party  alleging  suicide..  (N.  C.)   199.   (Tex.)   281,   (Ky.)   163 

Company  was  obliged  to  prove  that  insured  knew  or  should 
have  known  that  the  answers  were  untrue   (Utah)   172 

Burden  is  upon  company  to  show  policy  was  delivered  while  In- 
sured was  not  In  good  health  (Wash.)   180 

Burden  was  upon  Insurer  to  prove  death  resulted  from  military 
service    (Mo.)  184 

Suicide  must  be  proved  only  by  a  preponderance  of  the  tes- 
timony     (S.    C.)   188 

What  proof  necessary  to  constitute  defense  of  breach  of  war- 
ranties     (Neb.)   218 

Where  ill  health  is  pleaded  to  bar  reinstatement,  B  Is  on  de- 
fendant     (Fla.)   221 

Burden  of  proving  intemperate  use  of  intoxicants  was  on  so- 
ciety , (HI.)   222 

B  wa.s  upon,  society  to  establish  breach  of  warranty   (Fla.)   225 

Production  of  certifloate  and  proof  of  death  made  prima  facie 
case  and  cast  upon  society  burden  of  proving  lapse   ....(Minn.)   240 

The  burden  of  proving  the  falsity  of  representation  of  cause 
of  death  was  upon  society  (Cal.)   241 

Burden  of  proving  misrepresentation  was  on  society    (Cal.)   240 

The  burden  of  proving  that  insured  died  in  consequence  of  a 
violation  of  law  waa  upon  society   (Ala.)   251 

Policyholder  suing  to  concel  amendments  to  articles  of  asso- 
ciation has  burden  of  proving  want  of  power  to  make  such 
amendments   (la.)  263 

One  who  makes  claim  of  forfeiture  must  show  strict  compliance 
with  all  necessary  conditions  precedent  upon  which  the  exac- 
tion is  b&sed    (N.   J.)   258 

In  action  on  policy  burden  Is  on  company  to  prove  exception 
which  it  sets  up  in  defense (la.)   280,  298;    (Me.)  208 
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B  was  on  company  to  prove  that  accident  resulting  *n  tneured'B 
death   was   wtthln   exception    In   policy    (la.)   870 

Burden  of  proving  Insanity  of  insured's  assailant  to  void  policy 
provision  excepting  liability  "in  case  of  Injury  intentionally 
Inflicted"    was  upon   plaintiff    (Mo.)   X84 

Burden    of    proving    accidental    death    was    on    plaintiff 

(Mo.)    305.   313:    (U.   S.  C.   C.   A.)    286 

The  fact  of  the  delivery  or  non-d«^livery  of  policy  is  an  afflrma- 
tlve    defense    (Mo.)    288 

The  burden  of  proving  insanity  is  upon  the  party  affirming  it... 
(Mo.)   300 

B  was  upon  plaintiff  to  show  that  her  cause  of  action  did  not 
fall   within   the   exceptions   of    policy    (Tex.)   302 

Insurance  carrier  undertatcinp  to  set  aside  approval  of  compensa- 
tion agreement  for  fraud,   has  B   (Ind.)    338 

In  prosecution  for  burning  property  with  intent  to  defraud  an 
insurer,  it  must  be  shown  that  aroused  had  knowledge  of  ex- 
istence  of   insurance   on   property   1)urned    (Cal.)    342 

B  was  upon  plaintiff  to  show  receipt  by  company  of  notice  of 
loss     (S.     D.)    344 

In  action  on  burplary  policy  insured  must  show  adequate  proof 
of    burglary   or    larceny    (111.)   306 

Burden  was  upon  plaintiff  to  show  that  original  Insurer  had  com- 
plied with  Its  agreement  In  order  to  recover  as  against  rein- 
surer     (Cal.)   37f 

Burden  of   proving  forfeiture  was  upon  association    (N.   Y.)   393 

Where  employer's  claim  for  loss  was  based  on  ground  that  em- 
ploye consumed  a  large  amount  of  liquor  without  paying  for 
same,  burden  of  proving  that  such  employe  did  not  pay  for  the 
liquor   consumed   was  on   claimant    (CJal.)   398 

BURGLARY   ENStTRANCK. 

[See  Policy;   Risk.] 
Whether    or    not    insured,    contrary    to    his    warranty,    had    made 

application    for    insurance    and    had    been    declined    was    vital, 

and  evidence  thereof  should  have  been  admitted   i (N.   T.)   343 

In    action    on    burglary    policy.    Insured    was    entitled    to    bill    of 

particulars  of  each  of  the  defenses   (N.  Y.)   36f 

In  action  on  burglary  policy  Insured  must  show  adequate  proof  of 

burglary   or   larceny    (111.)    366 

The   furnishing    of    the    proof    of    loss   was    condition    precedent.. 

' (111.)   366 

It   was   not   Intention   of   policy    to    Insure   loss   from    an    unlocked 

safe  under  any  contingency   (U.   8.  C.   C.  A.)   370 

Breach    of    warranty    in    policy   would    avoid    policy   though    such 

breach  did   not  contribute  to  the  loss   (U.   S.  C.  C.   A.)   377. 

Stipulation    in    burglary    policy    with    reference    to    character    pf 

locks  was  warranty (U.   8.  C.  C.  A.)   377 

BURIAL.  ASSOCIATION. 

[See  Mutual  Company.] 

CANCBLLATION. 

[See  Contract;   Policy;   Rescisaion.] 

Notice  of  C  is  ineffective  without  return  of  unearned  pre- 
mium     (U.    a    D.    C.)       7 

While  no  particular  form  of  notice  of  C  is  necessary,  the  inten- 
tion to  cancel   must  be  clearly  expressed   (U.  8.  D.  C)       8 

Recitals  In  the  draft  covering  partial  loss  held  insufficient  as 
a  notice  of  C    (U.   8.   D.   a)       8 

C  of  reinsurance  should  be  specially  pleaded   (N.  T.)     21 

No  tender  of  unearned  premium  was  prerequisite  to  C  ....  (Tex.)     28 

Evidence  was  sufficient  to  show  agreement  to  cancel  and  waiver 
of   present    prepayment  of   unearned    premiums    (Tex.)     28 

The  demand  for  examination  under  oath  and  submission  thereto 
did  not  estop  company  from  claiming  C  by  agreement   ..(Tex.)     29 

After  C  ot  policies  by  agreement  examination  of  insured  under 
oath  did  not  make  a  new  contract  or  reinstate  policies. ..  (Tex.)     29 

Instruction  taking  from  Jury  question  whether  trustee  signed 
as  witness  or   otherwise   was   erroneous    (Cal.)     3S 

Whether  trustee  by  signing  Instrument  agreed  to  C  was  question 
for  jury   (CaL)     33 

Where  company  recalled  and  canceled  a  binder  before  delivery 
to  assured  company  was  not   bound    (La.)     87 
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Notice  of  C  muBt  be  ^Iven  by  the  Insurer  to  the  assured (La.)     3T 

Where  notice  of  C  to  broker  was  insufflcient  notice  to  assured 
(La.)     37 

Agency  to  procure  insurance  does  not  necessarily  Infer  authority 
to  cancel   It    (Mis&)     6< 

Substitution  by  a^ent  without  authority  to  C  was  without  effect 
and  policies  flrst  Issued  were  binding: (Miss.)     66 

Evidence  considered,   there  was  no  O    (Cal.)     70 

Agent  authorized  to  procure  insurance  and  keep  property  Insured 
could  accept  noUce  of  C  and  substitute  other  insurance. .  (Tex.)     77 

Provision  that  in  the  event  of  C  policy  must  be  sun'fendered  In 
order  to  recover  the  return  premium   Is  valid    (Pa.)     7f 

When  so  instructed,  it  is  the  duty  of  an  insurance  agent  to  can- 
cel  the  policy  issued  by  him    (Pa.)     7f 

Complaint  containinir  averments  sufflcient  to  Invoke  jurisdiction 
of  equity    CInd.)   107 

Insured  could  not  cancel  policy  without  consent  of  beneflclary. . 
(Ind. )   166 

Insured  was  entitled  to  C  of  second  policy  and  loan  and  rein- 
statement   of    flrst    policy    (Mo.)   191 

Upon  default  in  pa>'ment  of  premium  and  absence  of  waiver, 
insurer  may  cancel   policy  and   retain  premium   paid    ....(Ore.)   104 

Upon  default  of  payment  of  premium  note  at  maturity,  insurer 
could    cancel    policy    (Ore,)   104 

Upon  default  of  payment  of  premium  when  due  policy  automat- 
ically   lapses (Ore.)   104 

Sufficiency  of  complaint  In  action  to  set  aside  Judgment  of  C  of 
certlflcate    (Minn.)   220 

Termination  of  contract  by  death  of  Insured  did  not  constitute 
O    (N.   T.)   340 

Provision  of  bond  that  insurance  remain  In  force  one  year  un- 
less canceled  by  company  made  It  terminable  at  will  of  either 
party    (Tex.)   342 

Question  of  C  was  for  Jury    (Tex.)   340 

Appointing  receiver   for  assured    did   not   amount   to   C  of  policy 

so  as  to  entitle  insurer  to  certain  additional  premium 

(U.   8.  C.  C.  A.)   395 

CAFITAI.   STOCK. 

[See  Corporations;   Statutes.] 
Illinois    law    providing    for    organlr.atlon    of    life    Insurance    com- 
pany,   requires   entire   amount   of   C   to   be  subscribed    and    paid 
for.   and   to   remain   as   the   capital    of  company (111.)   341 

CKRTTFICATKS. 

[See   Beneflclary;   Contract;   Fraternal    Boneflt   Orders;   Policy.] 

CHARTBR. 

[See    Articles    of    Incorporation:    Corporate    Powers;    Ultra    Vires.] 

Society  cannot  obligate  Itself  to  pay  old  age  benefits  where  C 
does  not  give  It  such   power    (Kan.)  206 

Policyholder  suing  to  cancel  amendments  to  articles  of  asso- 
ciation has  burden  of  proving  want  of  power  to  make  such 
am*»ndments    da.)   253 

Society  had  the  power  by  amendment  of  Its  articles  of  Incorpora- 
tion to  create  a  surplus  fund  by  turning  thereto  the  accruing 
Interest  of  the  r«>8erve  fund    (la.)   264 

The  nomination  of  a  person  as  beneflclary  who  Is  not  Included 
In  class  named  In  C  Is  a  nullity (N.  T.)  256 

rHATTBIi  MORTGAGES. 

[See  Incumbrance:  Mortgage.] 

CT.BAR   SPACB. 

Under  terms  of  policy  space  clause  construed  as  aiding  descrip- 
tion of  location  of  property  (la.)     40 

CO-INSURANCK  CTJiUSB. 

[See  Adjustment;   Other  Insurance;   Statutea] 
Plre  Insurance  company  not   precluded   from  relying  upon  C  bo- 
cause  of  mortgage  clause   <U.  S.  D.  C.)     71 

COMMSSRCB. 

[See  Constitutional  Law;   State  Regulation.] 
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COMMISSIONS. 

[See  Agrent;   Cancellation;   Contract.] 

Broker  upon  cancellation  of  policy  cannot  recover  full  C  (N.  T.)     4S 

Renewal  C  on  policies  written  in  previous  years  are  taxable  as 
Income  under  federal  income  tax  act   (U.  S.  C.  C.  A.)     8t 

Provislona  of  agency  contract  that  no  renewal  C  will  be  paid 
until  after  termination  of  contract,  applied  to  renewal  C  on 
policies  written  under  previous  contracts  (Tenn.)     §6 

Sub-agrent  was  not  entitled  to  C  after  cancellation    (Tenn.)     §7 

Company  seeking  to  recover  renewal  C  paid  after  termination 
of  contract,  had  burden  of  proving  that  payments  were  made 
through   mistake  of  fact    (Tenn.)     f 7 

Where  agent  was  entitled  to  20  times  net  Increase  as  compensa- 
tion, on  an  account,  he  was  to  be  charged  with  20  times  amomit 
of  lapses (Pa.)     ft 

Evidence  considered  agent  could  not  recover  C  on  policy  Is- 
sued   through   joint    cfTort    (Teat.)   100 

Within  terms  of  contract  there  was  no  liability  for  renewal 
C  after  termination  of  agency   (Mo.)   134 

Unless  provided  in  contract  agent's  right  to  C  on  renewals  does 
not  exist   after  expiration   of  agency   (Mo.)  1S4 

Agent  cannot  recover  of  foreign  company  C  on  policy,  applica- 
tion for  which  he  obtained  before  authorized  to  transact  busi- 
ness in  the  state (Pa.)  18S 

It  was  error  to  dismiss  on  general  demurrer  amendment  settlnir 
forth  cause  of  action  for  renewal  C  earned,  due  and  unpaid 
at   time   of  filing  suit    (Qa.)  188 

Contract  construed,  society  was  not  liable  for  C  . .  (U.  8.  C  C.  A.)  841 

Suit  to  reco\  er  C  advanced  to  agent  was  not  premature  . . .  (Okla.)   887 

Annotation — Income  tax  on  C  of  insurance  agent  on  renewal  pre- 
miums       341 

In  action  to  recover  C  on  sale  of  oil  products,  failure  to  obtain 
proper  insurance  was  not  sufficient  defense (N.  T.)   348 

Company  could  not  excuse  principal  from  payment  of  renewal 
premiums  to  relieve  itself  from  liability  for  renewal  C  . . .  (Mo.)   366 

COMMON  CARRIBR. 

[See  Railroads.] 

In  action  Jiy  company  against  railroad  to  recover  amount  paid 
insured.  e\  Idence  as  to  payment  of  premium  was  incompe- 
tent     (Ky.)     18 

In  action  by  company  against  railroad  to  recover  amount  paid 
insured,  testimony  that  suit  was  brought  by  insured  against 
railroad  was  incompetent    (Ky.)     16 

Provision  of  bill  of  lading  to  effect  that  C  shall  have  benefit 
of  Insurance  on  goods  shipped  is  valid (U.  8.  8,  C)   817 

Agreement  of  insurer  advancing  funds  as  loan  pending  settle- 
ment of  carrier  was  valid    (U.   S.   S.  C.)   317 

Consignee  became  owner  of  the  property  and  shipper  could  not 
recover    damages    (Ala.)   381 

Annotation — Llnbjllty  of  carrier  for  extra  Insurance  premium 
shipper  is  compelled  to  pay  because  of  delay  resulting  from 
deviation   by  carrier    338 

There  was  no  special  contract  between  shipper  and  carrier  (Eng.)   375 

Payment  by  Insurance  company  to  owner  not  considered  In  ar- 
riving at  liability  of  carrier   (U.  S.  C.  C.  A.)   378 

COMPROMISE. 

[See  Payment;    Release.] 

Where  a  C  agreement  is  signed  through  mutual  mistake  relief 
will   not  be  refused   because   Insured  was  negligent   (Tex.)     83 

Whether  mistake  of  Insured  In  signing  C  was  result  of  negli- 
gence  was  for  jury    (Ter.)     88 

CONCBALMHNT. 

[See  Application;    Misrepresentation;    Fraud.] 

CONCURRENT  INSURANCB. 

[See    Co-Insurance:    Other   Insurance.] 
O    was   not    limited    In    amount    by    unrelated    figures    preceding 

the  phrase  "other  C  permitted"   (N.  T.)     86 

Where  policies  were  issued  with  knowledge  of  C  they  were  not 

rendered  Invalid (N.  T.)     86 
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Affent'8  knowledge  of  C  imputed  to  company (N.  T.)     tt 

Where  C  exceeded  amount  permitted  by  rider,   policy  waa  for- 

felted    (N.    T.)     tT 

Retention   of  proof   of   Iom  by   insurer   did   not   waiva  riffht   to 

claim  forfeiture  upon  ground  of  unauthorised  O   (N.  T.)     97 

Bxamination  of  insured'e  president  did  not  waive  insurer's  riffht 

to  enfoice  forfeiture  of  O   (N.  T.)     97 

There  was  no  waiver  by  insurer,  or  estoppel  from  insisting  that 

policies  were  forfeited   by  C   (N.   T.)     87 

Where  rider   permitted   specified   amount  of  O.   such   permission 

was  unambiguous  and  not  subject  to  construction (N.  Y.)     87 

CONDITION   FBBCSDKNT. 

[See  Arbitration  and  Award;  Notice;   Policy;  Proof  of  Loss.] 

Service  of  proper  proofs  of  loss  was  O  to  rlffht  of  recovery.  (N.  T.)     IS 

Siffninff  of  riders  attached  to  policy  was  not  sufficient  siffnlnv 
of  policy  to  render  it  valid    (Ala.)     89 

Issuing  receipt  of  premium  and  delivering  policy  without  coun- 
tersigning  amounted   to  waiver    (Ala.)     39 

Where  company  with  knowledge  of  fact  that  policy  had  not 
been  countersigned,  treats  It  as  contract,  it  waives  the  condi- 
tion    (Ala.)     89 

Oountersigning  is  necessary  part  of  execution  of  policy  and  Is 
essential   to  its  validity   (Ala.)     89 

Provision  in  policy  requiring  submission  of  disagreement  of  par- 
ties as  to  amount  of  loss  and  providing  no  action  could  be 
maintained  until  compliance  therewith  was  enforceable.  .(Ala.)     81 

Stipulation  that  policy  shall  not  be  binding  on  company  unless 
delivered  to  insured  while  in  good  health  is  C (ind.)  107 

Payment  of  first  premium  during  good  health  was  C  and  agent 
could  not  waive  such  C   (Ga.)  ISf 

Acknowledgment  of  receipt  of  first  premium  did  not  estop  com- 
pany from  denying  validity  of  policy  in  absence  of  uncondi- 
tional  delivery  of  policy    ((3a.)  ISf 

Expelled  member's  failure  to  appeal  from  local  tribunal  of  so- 
ciety to  grand  executive  counsel  because  of  lack  of  confidence 
was  not  legal   excuse    (Pa.)  SOf 

Failure  to  allege  performance  of  C  named  on  policy  rendered 
complaint   defective    (Tex.)  884 

In  absence  of  prescribed  method  of  notice  of  assessment  in  con- 
stitution or  by-laws,  it  was  held,  notice  must  be  personally 
served  on  member  as  C  to  forfeiture  of  his  personal  and  prop- 
erty rights (N.  J.)  868 

Provision  of  policy  requiring  physician's  report  as  C  to  main- 
tenance of  action  is  not  applicable  where  insurer  asserts  set- 
tlement in  full,  as  release  from  further  liability   (Minn.)  319 

Performance  of  alleged  covenant  to  insure  was  O  to  plaintifTs 
obligation    (N.    T.)  388 

Immediate  written  notice  of  accident  was  C  to  recovery. .  (Mass.)  867 

Delay  in  giving  notice  of  accident  for  number  of  months  re- 
leased insurer  (Mass.)  867 

The  furnishing  of  the   proof  of  loss  was  O   (111.)  366 

If  Insurer,  by  wrongful  conduct  prevents  policyholder  from  pay- 
ing loss  after  trial  of  the  issue,  it  will  be  precluded*  from 
asserting  that  policy  did  not  mature  by  reason  of  non-pay- 
ment        (Kan.)  897 

Payment  in  money  by  policyholder  of  his  loss  or  expenses  after 
trial  of  the  issue  was  C  to  action  on  policy (Kan.)  897 

CON8BNT. 

[See  Permit] 

CONSmiERATION. 

[See  (Contract;   Policy;   RelecMe.] 
Averment  that  sum  claimed  was  "due  on  a  policy  of  insurance" 
imported    action    on    breach    of    written    contract,    and    under 
Alabama  laws  written  instruments  import  a  O (Ala.)  838 

CONSPIRACT. 

[See  Agency;  Fraud.] 

CONSTITU'nON  AND  BT-LAWS. 

[Bee   Fraternal    Benefit   Ordera] 
Tender   and   delivery   of  policies   waived   any   inconsistency   with 
C    (Me.)     19 
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Where   B  and  policy  conflict,  policy  will   prevail    (Me.)     19 

B  of  a  mutual  company  may  be  part  of  contract  even  by  ref- 
erence        (Me.)     19 

B  of  a  mutual  company  may  bo  waived  In  whole  or  In  part... 
(Me.)     If 

Violation  of  B  adopted  duringr  insured's  absence  of  7  years  will 
not   void   contract    (Neb.)   SOI 

Power  to  enact  B  la  an  Inherent  and  continuous  one (Neb.)   201 

By-law  not  physically  attached  to  certiflcate  was  not  available 
to  insurer   (D,  C.)   SOS 

Society  had  the  right  to  amend  B   (Kan.)   208 

A  B  of  a  mutual  benefit  society  that  no  officer  of  a  local  lod^ 
shall  have  power  to  waive  any  of  the  provisions  of  certiflcate 
Is  valid    (Tex.)  SIS 

Members  of  a  mutual  beneflt  society,  as  well  as  their  heirs,  are 
bound    by   Its   R,    If  valid    (la.)   217 

On  issuance  of  new  certificate  it  must  be  construed  as  If  the 
provisions  of  the  constitution  of  the  society  then  in  force  had 
been  actually  incorporated   In  it   (8.  C.)   SSI 

Amen'lment   of   laws   held    not  retroactive    (Col.)   22S 

Members  are  bound  by  provision  of  C  although  they  may  not 
have   actual   knowledge   of   them    (Ky.)   229 

Members  are  bound  by  alterations  In  B,  but  such  alterations  can 
not  be  made  so  as  to  affect  contract,  as  that  would  destroy 
vested    rights    (Ky.)   S39 

Provisions  of  C  of  unincorporated  association  are  conclusive. . . . 
(W.  Va.)  SS3 

B  for  expulsion   construed    (Wis.)   237 

Society  was  without  authority  to  enact  by-law  making:  medical 
examiner  sole  Judge  of  validity  of  claim    (Mich.)   S38 

Member  was  bound  by  stipulation  and  certiflcate  that  It  "Is  Is- 
sued upon  the  express  condition  that  the  constitution  may  be 
altere<l  or  amended  any  time  hereafter"   (Mich.)   238 

B  providing  that  no  payment  of  assessment  shall  be  effective 
unions   entered   upon   a   certain    slip   Is   unreasonable    (la.)   S89 

Secretary  instructing  bank  to  receive  payments  for  him,  waived 
B   requiring  payment  to   be  entered   on   certain  slip    (la.)  S89 

Amendment  of  B  lessoning  amount  payable  In  event  of  suicide 
wlth'n   5   years  was  without   effect    (Mo.)  S4S 

Under  laws  of  society  agent  could  not  waive  any  requirement 
of  such   laws    (Cal.)  S4S 

Amendment  of  B  whereby  It  was  provided  that  disappearance 
was  not  to  be  regarded  as  evidence  of  death  until  expiration  of 
assured's  full  expectance  of  life,  was  an  Impairment  of  con- 
tract   previously  issued    (Wla)   S44 

Interest  of  beneficiary  in  mutual  beneflt  certiflcate  Is  subject  to 
chango  in  terms  of  payments  made  in  accordance  with  the 
laws   of    the   society    (Me.)  S49 

Amendment  to  B  limiting  amount  to  be  paid  In  event  of  suicide 
applied  to  existing  as  well  as  future  members   (Me.)  S49 

C  and   B  fcrm   part  of  contract    (Me.)   S49 

Amendment  of  B  limiting  amount  to  be  paid  In  event  of  suicide 
*  *  *  could  not  apply  to  death  claims  pending (Me.)  S49 

Stipulation  in  contract  that  no  ofllcer.  member  or  a^ent  can 
waive  any  provision  of  the  C  is  valid   (Mo.)  284 

Member  could  not  assail  for  want  of  formal  adoption   ....(Neb.)  S68 

B  relieved  society  from  liability  for  fatal  Injury  Intentionally  in- 
flicted upon   insured   by  third  person    (Neb^  S58 

C  and  B  constitute  the  contract  between  the  parent  order  and 
the  subsidiary  court  or  lodge  and  the  members  thereof ..  (Oil.)  S81 

CONUTITUTlONAIi  LAW. 

[See  Statutes.] 

Florida    statute    making    Insurance    solicitor   agent.    Is   not    uncon- 
stitutional     (U.    S.    a   O.)     87 

Courts  cannot  compel  Insurance  superintendent  to  approve  new 
rates  for  application  for  future  business  (Miss.)     79 

An  insurance  company  cannot  assail  the  constitutionality  of  a 
statutory  provision  upon  which  It  made  Its  way  Into  court.. 
(Mo.)     80 

The  power  to  regulate  rates  falls  within  the  police  power  of 
the  state  and  is  purely  legrlslative  in  character   (Mo.)     80 
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Constitutional  provision  that  "No  conviction  shall  Work  corrup- 
tion of  blood  or  forfeiture  of  estate"  does  not  prevent  for- 
feiture of  insurance  policy  where  Insured  was  executed  for 
crime  of  murder   (Ala.)  118 

New  Jersey  Act  for  regulation  and  Incorporation  of  insurance 
companies  was  not  unconstitutional  (N.  J.)  164 

New  York  statute  authorlzinir  reincorporation  of  domestic  life 
companies  is  not  unconstitutional  (U.  S.  D..  O.)  SOO 

A  decision  that  a  contract  is  grovemed  by  the  laws  of  the  state 
wh<?re  made  did  not  violate  "full  faith  and  credit"  clause  of 
constltutioc    (la.)  S16 

To  pay  indemnity  did  not  violate  constitutional  guaranty  of  due  " 
procesa   of   law    (Is-)  tH 

Statp  statutes  requiring  licensing  of  .brokers  not  In  violation  of 
"dup  piocess  of  law"    (U.    S.   S.    C.)   86S 

New  York  Workmen's  Compensation  statute  requiring  self  in- 
8urers  and  mutual  insurers  of  doubted  solvency  to  pay  into 
court  present  value  of  future  installments  of  award  on  death 
claim  is  unconstitutional (N.  T.)   368 

CONTRACT. 

[See    Cancellation;    Policy;    Reformation;    Rescission.] 

Policy  covering  building  and  personal  property  in  separate 
amounts  is  given  the  effect  of  two  separate  C  . .  (U.  8.  C.  C.  A.)       8 

If    ambiguous,    policy    will     be    construed    favorably    to    insured 

(Cal.)    81;    (N. 

Y.)   86,  149;    (Pa.)    165;    (U.   S.  C.  C.  A.)   177,   403;    (U.   8.  D.  C.)        7 

While  insured  was  bound  by  recitals  In  draft  in  so  far  as  they 
related  to  payment,  he  was  not  bound  by  provision  undertak- 
ing to  cancel   policy (U.   8.   D.   C.)       8 

Where  property  was  situated  in  a  certain  state  and  all  negotia- 
tions occurred  therein,  policy  was  C  of  such  state (Tex.)     10 

Provision  of  policy  in  conflict  with  standard  form  will  not  be  en- 
forced     (Okla.)     11 

To  constitute  an  insurance  C  the  minds  of  the  parties  must 
meet  as  to  its  terms (Miss.)     IS 

C  of  insurance  must  have  been  consummated  before  the  Are  to 
be  effective (Miss.)     18 

Where  loss  payable  clause  In  favor  of  mortgagee  was  attached, 
Sec.   2965  Miss.  Code  1906,   became  a  part  of  C   (Miss.)     14 

Acceptance  by  mutual  company  of  an  application  for  insurance 
makes  insured  member  of  company   (Me.)     18 

Every  person  who  takes  Insurance  in  a  mutual  company  is  both 
an   insurer  and   Insured (Me.)     18 

Renewal  of  policy  will  be  construed  to  be  subject  to  terms  and 
conditions  contained  in  original   policy   (Me.)     18 

From  the  moment  of  acceptance  of  application  for  renewal  In- 
sured had  protection,  though  policy  was  not  then  delivered 
(Me.)     18 

Where  a  policy  did  not  conform  to  application  for  renewal  in- 
sured was  not   bound  to  accept   It    (Me.)     18 

By-laws  of  a  mutual  company  may  be  waived  in  whole  or  in 
part     (Me.)     19 

Insurance  policy  regarded  as  final  C  between  parties  and  effect 
of  its  acceptance  supersedes  preliminaries  In  the  agreements 
in   respect  to   the  insurance    (Me.)     19 

Where  insured  held  two  policies,  rider  attached  to  policy  issued 
in  renewal  of  one  did  not  afCect  the  second  of  the  original 
policies     (Me.)     19 

Where  by-laws  and  policy,  conflict  policy  will   prevail    (Me.)     If 

Policy  covering  tools  and  that  covering  buildings  related  to 
different  subject  matter  within  moaning  of  limitation  clause 
(Me.)     19 

By-laws  of  a  mutual  company  may  be  part  of  C  even  by  ref- 
erence     (Me.)     19 

Parties  may  agree  on  the  amount  to  be  paid  for  loss  and  such 
agreed    valuation   Is  conclusive    , (Tex.)     S3 

Where  policy  covered  several  items,  breach  of  warranty  as  to 
one  class  of  property  did  not  avoid  C  as  to  other  property. . 
(W.  Va.)     S6 

Under  terms  of  policy  insured  was  entitled  to  take  other  In- 
surance     (W.    Va.)     SB 

In  action  to  recover  premiums  policy  was  properly  admitted  in 
evidence  in  proof  of  execution  of  C  COkla.>     27 
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A  note  and  policy  each  referrlnsr  to  th«  other  .conBtmed  as  one 
paper    (Mo.)     St 

Siffning:  of  riders  attached  to  policy  was  not  euffldent  slsnlnff  of 
policy  to  render  it  valid    (Ala.)     SO 

Countersigning  Is  necessary  part  of  execution  of  policy  and  la 
essential   to   its  validity   (Ala.)     SO 

Statements  made  by  general  agent  pending  negotiations  and 
tending  to  prove  G  between  him  and  Insured  were  admissible 
as  against  company   (Ala.)     SO 

Where  proposal  to  Insure  comes  from  Insurer,  he  must  be  notified 
of  acceptance  of  offer  by  Insured    (Cku)     40 

There  was  no  Insurance  C  where  there  was  no  notice  of  accept- 
ance of  company's  insurance  proposal   (Oa.)     40 

Insurance  commences  at  date  ^on  which  O  Is  consummated  by 
acquiescence  of  parties     .....* (W.  Va.)     41 

Policy  issued  by  unauthorized  company  Is  binding (Mass.)     42 

Insurance  C  consists  generally  of  two  prerequisites — an  offer 
of  application  and  acceptance   (W,  Va.)     41 

Under  terms  of  policy  company  not  entitled  to  subrogation 
against   other   insurer    (Maaa)     43 

In  case  of  mistake  on  property  covered,  the  Insured,  to  recover, 
must  set  up  facts  to  authorize  reformation   of  policy. . .  (Tex.)     44 

Standard  mortgage  clause  attached  to  policy  constitutes  inde- 
pendent C  between  company  and  mortgagee  (Mo.)     48 

Provisions  in  policy  of  Insurance  must  be  given  as  favorable 
a  construction  to  Insured  as  possible (Mo.)   49,   ((3al.)     81 

Evidence  considered  whether  parties  Intended  policy  to  run  for 
one  year  (N.  T.)     88 

Policy  applied  to  property  Involved  in  fire  and  not  to  unaffected 
wheat  stacks  remote  from   those  consumed    (Kan.)     84 

Requirement  of  notice  by  registered  mall  Is  reasonable. ..  (S.   C.)     64 

Requirement  of  notice  to  fire  marshal  was  not  part  of  the 
O    (Wla)     64 

Performance  of  C  by  insured  is  essential  to  a  cause  of  ac- 
tion     (Wash.)     8r 

Policies  requiring  appraisement  are  upheld  on  the  ground  of 
sound  public  policy (Wash.)     66 

Insurance  C  must  be  construed  in  accordance  with  Its  terms- 
courts   cannot   make  C   for   parties    (Va.)     72 

All  the   provisions  of  a  C  will   be  construed   together (Va.)     78 

It  was  error  to  permit  plaintiff  to  set  up  by  amendment,  an  oral 
agreement  to  insure  when  the  action  was  founded  upon  an 
executed   insurance  C    (N.   T.)     76 

C  drawn  by  title  Insurance  company  if  doubtful  or  uncertain 
must  be  construed  against  company   (N.  Y.)     76 

C  evidenced  by  binder  is  to  be  construed  In  accordance  with 
terms  and  subject  to  conditions  of  standard  form  of  policy  In 
use  by  company  at  the  time   (Tex.)     77 

A  stipulation  for  submission  of  question  of  amount  of  loss  to 
arbitration  is  valid   (Tex.)     78 

Where  company  issued  policy  differing  in  terms  from  one  ap- 
plied  for,  acceptance  was  required  to  make  valid  C   . . . .  (Ida.)     88 

Evidence  sufficient  to  support  finding  that  policy  had  been  ac- 
cepted     (Ida.)     88 

An  "Illustration  of  options"  was  no  part  of  C (N.  C3.)     01 

Soliciting  agent  has  no  power  to  bind  principal  In  relation  to 
terms  of  insurance  C   , (N.  C.)     01 

North  Carolina  statute  provides  that  no  life  insurance  company 
or  agent  thereof  can  make  any  C  of  Insurance  other  than  aa 
plainly  expressed  in  policy   (N.   C)     01 

What  proof  necessary  to  reform  policy  to  include  illustration  of 
options   (N.   a)     01 

A  written  policy  accepted  by  Insured  merged  all  previous  agree- 
ments   (N.  a)     01 

One  dealing  with  agent  Is  bound  to  ascertain  extent  of  his  au- 
thority to  C (N.  a)     01 

Mistake  of  soliciting  agent  in  falling  to  embody  illustration  of 
options  in  policy,  where  same  was  unauthorized  by  company, 
could  not  be  Imputed  to  company (N.  C.)     03 

The  promise  to  pay  was  made  by  company  with  insured,  and  it 
was  justified  in  paying  money  to  administrator  of  his  es- 
tate     (Masa)     00 

Evidence  considered  the  amount  of  loan  was  deductible  from 
surrender  value  of  policy  on  its  maturity   (la.)  106 
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C'8  and   statutes   construed (Ind.)  lOt 

Incontestable  clause  is  not  contrary  to  any  expressed  provision  of 
law.  nor  to  the  policy  of  express  law   (Okla.)  US 

Texas  statute  providing  that  insurance  policies  shall  contain  the 
entire  C  is  binding  alike  to  insured  and  company (Tex.)  IIS 

Where  loan  O  provided  repayment  in  New  York  and  C  had  been 
sent  to  company  in  New  York,  it  was  a  New  York  O   ...(ICo.)  114 

Evidence  considered  binding  receipt  was  C  for  present  insur- 
ance     (a    D.)  116 

Oonduct  of  company  amounted  to  construction  by  it  of  binding 
receipt  to  effect  that  present  insurance  was  intended  ...(a  D.)  117 

C  of  life  insurance  issued  to  one  having  Insnrabls  interest  in  the 
life  of  insured  is  a  valid  O (Ala.)  lit 

Where  application  is  not  attached  to  policy  nor  referred  to 
therein  it  is  not  part  of  C  and  is  inadmissible  4n  evidence  as 
such    (Oa.)  1«3 

It  is  the  duty  of  insured  to  ascertain  contents  of  the  policy  and 
he  cannot  rely  upon  the  statements  of  an  affent  to  avoid  the 
effect  of  delay   (N.  Y.)  1S6 

Expression  of  opinion  by  agent,  though  untrue,  is  not  such  fraud 
as  to  vitiate  C  entered  into  as  result  of  such  expression.  .(111.)  1S7 

When  collateral  papers  will  be  considered  In  connection  with 
C   (111.)  H7 

Failure  to  pay  initial  premium  will  not  forfeit  policy  in  absence 
of  provision  to  that  effect  (Ind.)  1S3 

Agreement  between  insured  and  his  mortgagee  for  payment  of 
mortgage  debt  out  of  insurance  proceeds  did  not  deprive  ben- 
efldaries  of  their  interest    (Ind.)  1S8 

Waiver  of  forfeiture  for  non-payment  at  stated  time  did  not 
create  a  new  C  of  insurance  dating  from  time  of  forfeiture.. 
(Ala.)  142 

Where  application  was  made,  policy  delivered  and  premium  paid 
was  place  of  O (Mo.)  141,  (N.  Y.)  170 

Provision  for  good  health  at  delivery  Is  reasonable  and  enforce- 
able      (Md. )  146 

Upon  payment  of  first  annual  premium,  second  payment  not  due 
until  entire  year  had  expired   (8.  D.)  146 

Life  policy  Is  C  for  entire  life  of  Insured  and  not  for  single 
year   (a  D.)  146 

Policy  dated  September  SI.  policy  year  would  expire  on  following 
September  SI    (a   D.)  146 

Whether  incontestable  clause  in  original  policy  became  part  of 
policy  issued  by  reinsurer  was  question  of  law  (Ind.)  161 

Where  Insured  surrendered  old  policy,  right  of  parties  became 
fixed  by  terms  of  new  policy  and  incontestable  clause  of  original 
policy   was    eliminated    (Ind.)  lil 

C  having  been  made  in  state  of  Georgia  was  to  be  construed  in 
accordance  with  laws  of  that  state  (N.  C^)  166 

Provisions  which  tend  to  limit  liability  of  insurer  should  be  con- 
strued  most   strongly  against   party  preparing  C    (Wi&)   167 

Liability  under  terms  of  policy  must  be  construed  subject  to 
terms  of  reinsurance  C    ((3a.)  167 

Where  applicant  died  before  delivery,  there  was  no  completed 
O    (Wash.)  161 

Policy  was  term  policy  for  one  year,  and  non-payment  of  sec- 
ond premium  effected  forfeiture    (Wash.)  166 

Courts  have  no  right  to  change  or  modify  C  of  insurance  made 
in  conformity  with  the  requirements  of  the  statute (Ind.)  166 

Forfeitures  are  not  favored  by  the  law (Tex.)  167.   (Okla.)  S7S 

Ck>urt  could  use  combination  of  statute  and  policy  to  give  C 
construction  most  favorable  to  insured   (Tex.)  167 

Statutes  relating  to  Insurance  in  force  at  time  of  issuance  of 
policy  form  part  of  policy   (Tex.)  167 

Policy  and  statute  will  be  construed  together  and  that  construc- 
tion given  which  is  more  favorable  to  insured    (Tex.)  167 

Endorsement  on  policy  as  to  extended  insurance  was  not  a 
O (Vt.)  161 

C  of  insurance  are  liberally  construed  in  favor  of  the  insured 
(Ala.)  177 

When  C  Is  completed    (Ala.)  177 

In  absence  of  statutory  provision  prohibiting  parol  C  to  insure, 
memoranda  C  or  binding  receipts  are  sufllcient   (Ala.)  171 

When  company  signifies  acceptance  of  the  application,  the  minds 
of  the  parties  meet  and  the  O  Is  made  (Ala.)  17t 
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Parties  have  right  to  mako  C  for  reinstatement  In  event  of  lapse 
for    failure   to    pay   premium    (Tex.)   180 

Reinstatement  of  the  policy  was  not  a  new  C,  but  a  waiver  of 
the    forfeiture    (Tex.)   180 

No  now  C  is  consummated  with  assignee  where  life  policy  la  aa- 
signed  to  one  to  secure  payment  of  a  debt    (Tex.)   181 

Meeting  of  the  minds  of  the  parties  Is  essential  to  the  execu- 
tion of  the  policy   (Neb.)  187 

Parties  upon  sufficient  consideration  may  make  subsequent  agree- 
ment modifying  terms  of  policy   (Neb.)   187 

Time   is  of  the  essence  of  an   Insurance  C    (Ore.)  194 

Where  company  defends  on  ground  of  no  C  of  Insurance,  mean- 
ing of  a  letter  from  insurer  to  Insured  was  question  for  Jury.. 
(a   C.)  1»8 

Every  member  of  fraternal  benefit  order  promises  to  pay  certifi- 
cate  of  every  other   member    (Neb.)   S81 

The  erasure  of  name  of  one  beneficiary  made  C  voidable  at  op- 
tion  of   society    (Tex.)   S16 

The  place  where  the  final  act  occurs  which  makes  insurance  bind- 
ing  Is  the   place   of   the  C    (la.)   816 

A  decision  that  a  C  is  governed  by  the  laws  of  a  state  where 
made  did  not  violate  "full  faith  and  credit"  clause  of  con- 
stitution      (la.)   218 

C  construed   as   between   representations   and   warranties. ..  (Neb.)   817 

On  issuance  of  new  certificate  It  must  be  construed  as  If  the  pro- 
visions of  the  constitution  of  the  society  then  in  force  had  been 
actually  Incorporated    In   it    (S.    C.)   281 

Beneficiary  was  not  entitled  to  benefits  named  In  policy  for  death 
resulting   from    "accident   of  travel"    (C3a.)   224 

Decea.sed  member  must  be  in  "good  standing"  to  entitle  legal 
heirs   to   benefits    (Wia)   240 

Society  must  act  reasonably  and  with  fairness  to  Insured  in  the 
matter  of  reinstatement   (Minn.)   240 

Amendment  of  by-laws  lessening  amount  payable  In  event  of 
suicide  within   5   years  was  without   effect    (Mo.)   242 

Controversy  as  to  C  rights  between  society  and  beneficiary  under 
certificate  cannot  be  considered  as  one  of  the  internal  affairs 
of   the  corporation    (Wia)  844 

Constitution  and  by-laws  form  part  of  C    (Me.)   249 

Stipulation  In  C  that  no  officer,  member  or  agent  can  waive 
any  provision  of  constitution    Is  valid    (Mo.)   254 

Association  and  member  may  stipulate  as  part  of  C  that  In  event 
of  death  of  member  notice  will  be  required  within  specified 
time    (Mo.)   254 

Under  fraternal  benefit  society,  the  certificate,  charter,  by-laws 
and  application  taken  together  constitute  the  C (N.  Y.)   268 

Under  any  ordinary  life  Insurance  C,  the  policy  itself  and  the 
documents  therein  referred  to  constitute  the  entire  agreement 
(N.   Y.)   866 

Notation  on  second  certificate  "Reinsured;  beneficiary  changed 
March  25,  1915,"  made  certificate  continuation  of  original  C. . 
(N.   Y.)  867 

When  statutory  provisions  control  mutual  rights  and  obligations 
rather  than  provisions  of  C,  parties  may  attempt  to  make. 
(Wis.)   272 

War  rider,  though  not  filed  with  superintendent  of  Insurance,  Is 
part  of  C,  If  not  in  confiict  with  statute   (N.  Y.)  876 

Insurance  C's,  If  unambiguous,  should  be  construed  as  written 
(Misa)  877 

Where  rider  merely  modified  part  of  policy  providing  that  first 
three  days  of  sickness  should  be  covered   (Miss.)   877 

Company's  manual  and  schedule  of  rates  were  not  part  of  the 
G  and  plaintiff  could  recover  full  amount  regardless  of  more 
hazardous  employment    (Tex.)   881 

Parol  C  of  insurance  is  enforceable   (N.  Y.)   76,   (Okla.)  896 

Agent  had  authority  to  bind  company  to  a  parol  C  of  insur- 
ance     (Okla.)  896 

Where  the  construction  of  the  C  Is  to  be  decided  from  the  terms 
of  the  instrument  itself,  It  is  for  the  court  alone  to  pass 
upon    It    (la.)  888 

Check  marks  opposite  printed  statements  in  application  mad« 
statements  i>art  of  C  (Kan.)  801 
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Missouri  statute  relating  to  suicide  aa  a  defense  leaves  the 
parties  perfpctly  free  to  C  In  an  accident  policy  touching  the 

cause  of  death   (Mo.)  30t 

The  certificate,   the  application,   and   the  by-laws  constituted   the 

only  existing  C  between  the  parties   (Minn.)   318 

Provision    of    bill    of    lading    to    efTect    that    carrier    shall    have 

benefit  of  insurance  on  goods  shipped  is  valid   . . . .  (U.  8.  S.  C.)   Ill 
Bond  guaranteeing  performance   of  C  to  repurchase   land   is   not 

contrary    to    public    policy    (la.)   331 

Sufficiency  of  performance  of  C  to  devise  real  estate  contain- 
ing agreements  with  reference  to  Insurance   (Wash.)   331 

Addition  to  a  lease  requiring  the  lessee  to  take  out  insurance 
In  the  name  of  lessor  was  required  by  Statute  of  Frauds  to  be 

in    wrltinp     (111.)   332 

C  advancing  funds  as  against  expectancy  was  not  void  as  usuri- 
ous     (N.    Y.)   335 

Averment  thnt  sum  claimed  was  "due  on  a  policy  of  Insurance" 
imported    action    on    breach    of   written   C,    and    under   Alabama 

laws   written   Instruments   import   a   consideration    (Ala.)   33i 

Agent's  bond  being  a  "written  Instrument,"  within  meaning 
of  Oklahoma  laws,  was  presumptively  supported  by  considera- 
tion     (Okla.)   330 

Provision  of  bond  that  Insurance  remain  in  force  one  year  un- 
\vHs  canceled   by  company  made  it  terminable  at  will   of  either 

party    (Tex.)   342 

Contractor's  bonds  interpreted  as  insurance  C (N.  C.)   34f 

Nature  of  C  of  valued  policy (N.  T.)   347 

Parties  to  Insurance  C  may  define  loss  they  Intend  to  cover.  (N.T.)   34i 
Obligations  of  two  surety  companies  were  not  Joint  but  separate 

and  distinct (Tex.)   SSt 

An  oral  agreement  to  Insure  Is  presumed  to  be  upon  the  basis  of 

the  usual  terms  contained  in  company's  policy (Cal.)   360 

Provision  for  immediate  notice  of  sickness  or  accident  to  animal 

Insured  is  valid (111.)  361 

Workmen's  compensation  policy  was  personal  C (Mass.)   364 

Whether  or  not  there  was  a  meeting  of  the  minds  of  the  parties 
constituting  an  agreement  by  the  Insurer  on  a  certain  day  was 

question  for  Jury.   (N.  T.)  360 

O  of   Insurance  against   violation   of   criminal   law   Is   Illegal   and 

void (N.    T.)   36S 

The  cover  note  is  itself  a  C  of  present  Insurance (Cal.)   361 

Scope  of  risks  assumed  by  reinsurance  C (U.  8.  C.  C.  A.)   371 

There  was  no  special  C  between  shipper  and  carrier (Eng.)  379 

Where  O  with  reference  to  exchange  of  land  was  In  writing,  plaln- 
tirr   could    not   show   prior  pcurol   agreement   with   reference   to 

payment  of  Insurance  premium « (Mo.)  380 

Oral  C  of  present  Insurance  or  for  insurance  to  be  effective  from 

date  is  valid (Minn.)   383 

Bonds  to  secure  the  fidelity  of  employe  are  governed  by  the  laws 

applicable  to  C  of  insurance (Minn.)  381 

Evidence  considered,  there  was  no  oral  contract  of  insurance.... 

(Minn.)  384 

Fidelity  Insurance  C  is  not  within  the  statute  of  frauds  requiring 
special   promise   to  answer  for  the   debt,   default   or   doings  of 

another  to  be  In  writing (Minn.)  384 

Fidelity  bond  is  an  Insurance  contract. (Tex.)  811 

Insurance  laws  were  not  applicable  to  single  contract  of  guaranty. 

(C3al.)  31» 

C  of  surety  companies  governed  by  same  principle  applying  to  in- 
surance C (Va.)  311 

Laws  governing  Insurance  C  govern  obligation  of  surety  engaged 

in  business  of  writing  bonds  for  profit. (Pa.)  81$ 

Oral  C's  of  insurance  if  on  an  automobile  against  theft  and  fire  are 
legal  and  binding (Masa)  11^ 

CORONKR. 

[See  Ervidence;  Proofs  of  I>eath.] 
C's  verdict  is  not  competent  as  tending  to  prove  cause  of  death. 

(Oa.)  109.  24T 

Statement  in  C's  certificate  that  "suicide"  was  "contributory"   to 

death  of  Insured  did  not  make  prima  fade  case  for  defendant. 

(Mo. )  88<^ 
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CONTRIBUTION. 

The  liability  insurer  of  one  of  two  Joint  tort  feasors  having  paid  a 
Judgment  agrainst  them,  was  entitled  to  be  subrogated  to  rights 
of   C    (Wia)   394 

Joint  tort  feasor  was  liable  In  suit  by  insurer  for  C (Wis.)  8f4 

CORPORATIOINS. 

Knowledge  of  secretary  of  mortgage  Imputable  to  C (MO.)     4t 

New   York   Statute   authorizing   re- incorporation   of  domestic   life 

companies  is  not  unconstltulonal   (U.  8.  D.  C.)  SOO 

A   bill   in   equity  will   lie   to   recover   possession   of  property  and 

records.   (ICaas.)  Ut 

Evidence  was  sufficient  to  show  that  two  associations  represented 

but  one  and  the  same  entity.    (ICinn.)  S4f 

The  insurance  proceeds  not  applied  toward  payment  of  bonds  of 

C.  but  to  the  receivers.  (U.  8.  O.  C.  A.)  830 

Under  provision  of  a  city  charter,  insurance  company  which  had 

paid  loss  alleged  to  have  resulted  from  the  negligence  of  the 

city,  could  flie  claim  In  its  own  name. (U.  &  O.  C.  A.)  331 

Indiana  statute  does  not  prevent  casualty  company  from  trans- 
ferring its  commercial  paper (Ind.)  337 

The  act  of  company  in  investing  money  from  sale  of  capital  stock 

in  securities  not  named  in  statute  was  only  voidable.. .  .(Ind.)  S37 
(Company  could  deposit  any  of  its  funds  In  bank  and  take  oer- 

tiflcate  In  lieu  thereof (Ind.)  337 

Illinois  law  providing  for  organization  of  life  Insurance  company, 

requires  entire  amount   of   capital   stock   to  be  subscribed  and 

paid  for,  and  to  remain  as  the  capital  of  company (IIL)  S41 

New  York  Statute  prohibiting  C  from  practicing  law  not  appU- 

cable  to  title  insurer ,. (N.  T.)  SSS 

Municipal   C  could   enact  ordinance  offering  reward  for  persons 

guilty  of  arson   (Tex.)  Stt 

The  law  providing  for  change  of  name  of  insurance  company  Is 

the  Act  relating  to  all  C (Pa.)  370 

Conversion   of   funds    by   officer   of   corporation   acting   as   agent, 

would  not  render  all  officers  liable (N.   Y.)   370 

A   charter  right   of  a   C   follows   such    corporation   wherever   It 

goes   (Neb.)  374 

The  mere  fact  that  company  Incorporated  as  a  casualty  Insurance 

company  was  authorised  to  write  insurance  pertaining  to  health 

and   accident  did  not  make   It  health   and  accident   insurance 

company   (Tex.)  SSO 

COURT. 

[See  Equity;  Jurisdiction;  Practice.) 

Judicial  construction  by  state  C  of  provisions  of  standard  policy 
Is  binding  on  federal  C (U.  &  D.  C)       7 

It  was  within  the  discretion  of  the  O  to  permit  Jury  to  have 
policy  and  deny  that  they  be  furnished  with  correspondence 
and  exhibits  leading  up  to  execution  of  contract (Vt.)     •• 

Where  the  circuit  C  set  aside  the  insurance  superintendent's  order 
refusing  to  approve  a  proposed  Increase  of  rates*  such  superin- 
tendent could  appeal  to  the  Supreme  O (Miss.)     7t 

G  cannot  compel  Insurance  superintendent  to  approve  new  rates 
for  application  for   future  business.    (Miss.)     7t 

An  insurance  company  cannot  assail  the  constitutionality  of  a 
statutory  provision  upon  which  it  made  its  way  into  G...(Mo.)     80 

Where  all  testimony  relating  to  question  of  fact  excludes  every 
reasonable  Inference  but  one  the  issue  becomes  one  of  law  for 
determination  by  the  C (Cia.)  ISt 

When  question  as  to  truth  and  materiality  of  representations  are 
Issues  of  fact — When  issues  of  law ((3ft.)  ISS 

In  action  by  reinsurer  on  note  to  insurer,  circumstances  disquali- 
fying Judge    (Tex.)  ISO 

Surrogate's  C  was  without  Jurisdiction  where  suit  was  by  admin- 
istrator of  Insured's  estate  relating  to  proceeds  of  policy.  (N.  T.)  13t 

E^ffect  of  Supreme  C  of  the  United  States  decision (Mo.)  18t 

U.  S.  Supreme  C's  reversal  of  State  C's  decision  did  not  affect 
the  right  of  plaintiff  to  damages  and  attorney's  fees. (Mo.)  181 

Error  could  not  be  predicated  on  C's  refusal  to  submit  certain 
requested  mterrogatories.    (Oil.)  197 

The  submission  of  an  additional  Issue  on  ground  of  surprise  was 
within  discretion  of  C (N.  a)  200 
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Illinois  C  bad  Jurladlctlen  to  appoint  receiver  for  Illinois  assets 
of  Insolvent  beneficial  association  of  Pennsylvania,  licensed  to 
do  business  in  the  state (III.)  S63 

Illinois  O  may  Inquire  Into  the  proceedings  of  sister  state  for.  pur- 
pose of  determining  whether  O  of  sister  state  had  Jurisdiction 
to  bring  its  judgment  within  full  faith  and  credit  clause  of  the 
Federal  constitution (IlL)  S68 

Where  the  construction  of  the  contract  Is  to  be  decided  from 
the  terms  of  the  instrument  itself,  it  is  for  the  C  alone  to  pass 
upon  it (la.)  29f 

Agreement  with  reference  to  insurance  was  cognisable  by  ad- 
miralty  C (N.  T.)  StO 

Industrial  Board  has  power  to  vacate  its  own  order,  where  same 
is  result  of  fraud,  duress  or  mistakes  affecting  substantial 
rlghta    (111.)  837 

Industrial  Board  has  power  to  vacate  its  approval  of  compensa- 
tion agreement  where  such  approval  was  obtained  by  fraud  or 
the  like.   (Ind.)  338 

State  C's  without  Jurisdiction  of  claims  on  behalf  of  the  United 
Statea   (Ck>nn.)  864 

Enforcement  of  Judgment  rendered  by  Federal  O  upon  bond  In 
favor  of  United  States (Conn.)  366 

District  C  had  Jurisdiction  to  try  action  by  insurer  to  cancel 
award  of  Industrial  Board (Tex.)  867 

An  allowance  by  Board  of  Appeal  "Nunc  pro  tunc"  from  award 
of  referee  is  Interlocutory  and  no  appeal  lies  from  the  action 
of  the  Board  to  the  C  of  (Common  Pleas. (Pa.)  896 

Action  by  trustee  In  bankruptcy  against  liability  Insurer  was 
an  action  at  law,  though  the  parties  proceeded  on  the  assump- 
tion that  it  was  one  in  equity (U.  a  C.  C.  A.)  403 

CREDIT  INSURANCB. 

[See  Policy.] 

CRDflNAIi  LAW. 

[See  Arson;  Bmbezslement;  Statutes.] 

Bvldence  of  amount  paid  for  stock  in  building  burned  was  ad- 
missible        (Mo.)     89 

Bvldence  was  suffldent  to  establish  conspiracy  to  burn  to  defraud 
Insurance  companies  (Mo.)     89 

Indictment  for  arson  need  not  set  forth  name  of  owner,  facts 
constituting  fraud,  nor  averment  that  accused  had  Interest  in 
property  (Mo.)     89 

Kvidence  was  sufficient  to  establish  conspiracy  to  bum  to  defraud 
insurance  companies   (Mo.)     89 

In  prosecution  for  arson  insurance  policies  were  admissible  in 
evidence  (Mo.)     89 

(Conspiracy  to  commit  arson  to  defraud  Insurance  company  not 
concluded  until  insurance  money  is  collected (Mo.)     39 

CUSTOM. 

[See  Evidence;  Waiver.] 
SufBciency  of  answer  where  plaintiff  avered  C  on  the  part  of  the 
association  to  accept  premiums  after  they  became  due.   . .   (Pa.)  163 

DABiAGBS. 

[See  Interest:   Measure  of  Damages.] 
In  action  by  subrogee  against  3rd  person,  defendant  has  no  right 

to  benefits  oil  Insurance  carried  by  owner (Ore.)     68 

In  action  for  D  for  breach  of  agency  contract,  verddtct '  f or  $6,000 

was  sufficiently  supported   (Tex.)     87 

Bank  was  not  liable  for  failure  to  make  tim^y  remittances  of 

plaintifTs  life  insurance  premium    (Tex.)  IIS 

Contemplated    proceeds   may   be   recovered    as   D    for   breach    of 

contract  of  agency  (Tex.)  1T4 

Agent  was  entitled  to  Include  in  his  action  demand,  for  D  based 

upon   renewal   conditions  which   would   have   inured   to  him.. 

.: (Tex.)  Iff 

U.  S.   Supreme  Court's  reversal  of  State  Court's  decision  did   not 

affect  the  right  of  plaintiff  to  D  and  attorney's  fees (Mo.)  19f 

Where    company    wrongfully    declared    policy?    forfeited,    Insured 

may  recover  amount  of  premiums   paid   with   Interest  on   each 

premium  from  time  of  payment  as  D (Ore.)  19f 

Consignee  became  owner  of  the  property  and  shipper  could  not 

recover  D    (Ala.)  381 
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Allen  enemy  insurance  company  was  authorized^  to  briniT'  actlona 
to  maintain  any  assets  growing  out  of  it»  business  trans- 
acted  within  the   U.    S.    prior    to  |he   issuance   of  its  license.. 

(N.  T.)  sn 

Where  employe  suffered  injury  oy  reason  of  structural  defects 
in  elevator,  employer  can  sue  elevator  manufacturer*  thon^rb 
he  has  not  carried   compensation  insurance   (Tex.)   3Si 

In  action  attacking  release,  it  was  proper  upon  cross-examination 
to  show  interest  of  witnesses  in  procuring:  release  ...•...(Ky.)  S34 

Where  release  was  obtained  by  fraud  of  agent  of  employer's  lia- 
bility company,  insurer  was  liable  to  injured  for  D  resulting 
from  its  fraud   (Ind.)  341 

Bank  charged  with  arson  need  not  prove  special  D (N.  Y.)   348 

Where  words  were  not  libelous  per  se.  plaintiff  must  prove  spe- 
cial   D    (Tex.)  349 

Measure  of  D  and  recovery  in  action  against  railroad  company 
for  alleged  negligent  destruction  of  goods  on  hand  for  sale 
(la. )  381 

In  action  on  hail  policy  measure  of  D  was  difference  in  amount 
grown  on  insured's  land  and  fair  average  grown  in  neighbor- 
hood     (Mich.)   388 

DEATH. 

[See  Beneficiary;   Distribution;   Presumption  of  Law.] 
Disappearance  of  insured,  and  no  advices  for  more  than  7  years 

created  presumption  that  insured  was  dead.  ..  (Neb.)   201,   (Ky.)      97 
Averments  in  pleading  were  broad  enough  to  comply  wjlth  either 

statute    or    common    law    rule    with    reference    to    presumptive 

D    (Ky.)     87 

Kentucky  statute  relating  to  absentees  and  drawing  presumption 

of  D  after  7  years,  is  but  declaratory  of  common  law   ...(Ky.)     87 
It  was  unnecessary  to  prove  diligent   search   before  presumption 

of  D  could  arise    (Ky.)     98 

Absence  of  7  years,  with  no  tidings  from  insured,  raises  presump- 
tion of  D  sufficient  to  shift  burden  of  proof  that  he  is  alive  on 

opposite   party    (Ky.)     98 

W^hcre    insured's   abnormal    condition    due    to    disease    led    to    his 

falling  into  water  and  drowning,  beneficiary  could  recover. .  (111.)   101 
Complaint  sufficiently  showed  D  was  result  of  accident,  and  cause 

of  D  one  insured  againsC  under  policy (Ind.)   109 

Physician's   testimony  that   he    performed   autopsy  and    found   D 

due  to  tuberculosis  of  the  spine  was  not  privileged (Utah)   173 

Where   both   husband  and   wife   met   D   by  capsizing  of  the  boat. 

evidence  was  sufficient  to  show   that  wife  survived   husband.. 

(Mo.)  183 

Presumption  of  D  after  7   years  may  be  overcome  by  facts  and 

circumstances    (Pa.)  197 

Evidence   was   sufficient    to    sustain   finding   of   time    of   insured's 

death    (Pa.)  197 

Evidence   of   negligence  where   insured   was  killed   by  train  does 

not  prove  intent  to  commit  suicide (N.  C.)  199 

Where  there  was  evidence  that  D  of  insured  was  accidental.  Jury's 

finding  against  suicide  was  not  reversible  (N.  C.)   198 

Insured's  D  was  caused  by  accident  while  he  was  "traveling  as 

a  passenger"    (N.  C.)  199 

There  is  no  presumption  that  D  occurred  at  any  particular  time 

during  the  7  years'  absence   (Neb.)  801 

Statements  of  policeman  who   killed  insured   to  other  policeman 

after  the  killing,   over  telephone,   were  not  part  of  res  irestae 

and  were  inadmissible   (Ga.)  309 

Certificate  of  D  issued  by  state  board  of  health  was  inadmis- 
sible     (Ga.)  809 

Where  insured  was  killed   by  policeman  in  a  house  of  ill  'fame 

there  was  no  violation  of  law  as  to  prevent .  recovery (Ga.)  889 

Coroner's  verdict  is  not  competent  as  tendinir  to  prove  cause  of 

death   ((3a.)   309.    (Ga.)  847 

Evidence    considered    question    whether    plaintUTs    statement    as 

to  cause  of  D  of  Insured  was  intentionally  false  wa«  for  Jury 

(Ky.)  318 

The  question  of  cause  of  D  was  for  Jury 

(Mo.)  219;   (Kan.)  273,  293;  (Ky.)   294 

Whether  or  not  D  was  due  to  cancer  was  question  for  Jury  .. 

(Wia)  847 

The   burden   of   proving   that   insured   died    in   consequence   of   a 

violation  of  law  was  upon  society (Ala.)  2S1 
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Where  evidence  sufflcient  to  support  a  verdict  of  accidental  D 
(Ark.)    267;    (Cal.)287 

Proof  of  D  of  insured  from  injurleo  raises  presumption  of  acci- 
dental D   .  .^ (Ark.)   268 

Where  insured  was  killed  by  aopther  after  an  assault  by  |tn- 
sured,  I>  was  not  accidental   (Ark.)  tS8 

Under  evidence  maliernant  ^owth  on  Uver  held  to  havs  resulted 
from  causes  existingr  prior  to  accident (Ky.)  169 

Company  not  liable  where  policy  exempted  for  D  "resulting  from 
poison  voluntarily  or  involuntarily  taken"  and  insured  died 
from  strychnine  poison  contained  in  the  medicine  which  he 
took    (la.)   270 

In  view  of  by-laws,  complaint  should  have  alleged  that  Insured's 
D  was  result  of  accident,  or  caused  through  external,  violent 
and  accidental  means   (N.  D.)  273 

Provision  excluding:  Intentionally  inflicted  injuries  applies  to  loss 
of   life    (Tex.)   274 

Evidence  sufflcient  to  show  D  from  external,  violent  and  acci- 
dental means (Wash.)   279 

Evidence  was  insufllcient  to  sustain  the  burden  of  proving  D 
within  the  coverage  of  policy  (Cal.)  284 

Burden   of  proving  accidental   D   was  on   plaintiff 

(U.  8.  C.   C.  A.)   286;    (Mo.)    305;    (Minn.)   813 

Evidence  that  insured,  while  In  dining  room  at  dinner  at  time 
he  was  stricken,  mumbled  that  he  had  been  hit  by  subway  door 
was  inadmissible  as  part  of  res  gestae (U.  S.  C.  C.  A.)  286 

D  having  been  shown  to  |iave  resulted  from  an  external,  visible 
injury,  a  presumption  arises  that  it  was  not  intentionally  In- 
flicted either  by  insured  or  by  any  other  person (la.)  286 

Though  insured's  assailant  threw  a  brick  with  Intent  to  Injure 
insured  but  with  no  intent  to  kill  him  thei  killing  was  not  an 
injury  "intentionally  Inflicted"    (la.)  286 

Under  terms  of  policy,  if  disease  played  part  in  D  of  insured 
after  accident,  it  was  essential  to  a  recovery  that  such  disease 
was  due  to  the  accident   (Cal.)  287 

If  accidental  injury  produced  morbid  changes  in  exercise  of  vital 
functions  which  In  turn  resulted  in  D,  the  injury  and  not  the 
morbid  change  is  held  to  be  the  cause  of  D (Cal.)  287 

Evidence  considered.  D  was  due  to  accident  rather  than  to  sui- 
cide     (Cal. )   296 

Beneflciary's  testimony  at  coroner's  inquest,  and  newspaper  re- 
porter's account  that  deceased  comroltted  suicide  were  mere 
inferences    (Cal.)  296 

Evidence  was  sufflcient  to  sustain  Jury  in  finding  that  D  was  due 
to  disease  (Cal.)   299 

The  use  of  a  pin  that  was  Infected  was  an  accidental  means 
causing  D (U.  S.  C.  C.  A.)   302 

D  due  to  infection,  society  was  liable  only  for  limited  amount. . 
(U.  a  C.  C.  A.)   303 

D  resulting  from   use  of  infected   pin  was  due   to   bodily  injury 

effected  by  external,  violent  and  accidental  means 

(U.  S.  C.  C.  A.)  303 

D  of  physician  while  temporarily  serving  with  National  Guard 
to  quell  strike  was  accidental (U.  8.  C.  C.  A.)  304 

If  insured  took  cyanide  of  potassium  while  Insane,  his  D  was 
caused  by  an  accident,  under  Missouri  law   (Mo.)  306 

Where  insured  died  as  a  result  of  opening  pimple  with  an  In- 
fected   pin,    such    D   was    result    of    receiving   a    bodily   Injury 

through    "external.,   violent    and    accidental    means"    

(U.  a  C.  C.  A.)  307 

Insured's  hernia  was  the  result  of  the  accident  and  the  cause 
of  the  Insured's  D  was  the  accident  Itself  and  not  the  hernia 
(Cal.)  811 

If  the  disease  with  which  insured  was  (nifferlng  caused  apoplexy, 
company  was  not  liable;  but  if  injury  from  the  fall  was  the 
sole  cause  of  apoplexy,  company  was  liable (Tex.)  314 

DBBTOR8  AND  CIUSDITOB& 

(See  Asalgnment:   Beneficiary;  Insurable  Interest;  Statutesi] 
Creditor  had  vested  Interest  in  poUoy  procured  by  insured.    (Mo.)  190 

DKCKDBNTS'  BSTATB. 

(See  Executors  and  AdmlnlstratorsL] 
Deferred  dividend  paid  by  company  to  the  estate  is  principal  and 
not  Income  of  said,  estate  (N.  Y.)  106 
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Administrator  could  recover  face  value  of  term  policy,  leaa  loan 
and  unpaid  premium   (Pa.)  200 

DEFINITIONS. 

[See  Contract:  Policy.] 

"Accident" — defined    (Tex.)  S82 

"Acquiescence"— defined   (Ho.)  227 

"Active  service" — defined    (Mo.)  IH 

"Dependent"— defined    (Me.)  221 

"Dissolution" — defined     (OlI.)  261 

"Economixer" — defined    (N.   T.)  399 

"Enter  the  service  of  the  army"— defined   (Mo.)  Ill 

"Hostilities" — defined     (Bnff.)  SIS 

"Illness"  does  not  include  temporary  Illness (Tex.)  202 

"Immediate   Disability" — defined    (Kan.)  274 

"Interpleader"— defined     (Mo.)  284 

"Leeral  representative" — defined    (Pa.)  255 

"Liability"— defined     (Mo.)  361 

"Loss"— defined     (Mo.)  361 

"Material  representation" — defined    (Ctau)  123 

"Misrepresentations"— defined    (Ind.)  lOS 

"New   Trial"— defined    (Mo.)  189 

"Occupation" — defined   (N.  T.)  226 

"Open  wound" — defined   (U.  S.  C.  C.  A.)  307 

"Perils  of  the   Sea" — defined    (Tex.)  323 

"Reinsurance" — defined     (Tex.)  126 

"Repairs" — defined    ((3ol.)  347 

"Total   Disability"— defined    (Tex.)  292 

"Total  Loss" — defined    (Tex. )  60 

DBUYBRT. 

[See  (Contract;  Policy.] 

It  is  not  essential  that  premiums  on  policies  be  paid  to  make 
them  effective,  nor  that  policy  be  delivered  to  the  insured.. 
(Miss. )     13 

The  possession  of  policy  containing  clause  "in  further  consid- 
eration  of   the   sum   of   % to   be   paid   In    advance"    Is   not 

evidence  of  payment  of  premium    (Okla.)  102 

D  of  policy  was  not  necessary  to  bind  company   (Tex.)   110 

Where  policies  were  delivered  unconditionally,  acceptance  nec- 
essary to  make  premium  notes  effective (Ala.)  123 

Where  policies  were  delivered  unconditionally,  and  though  ac- 
ceptance was  necessary  to  make  premium  notes  efFective,  ap- 
plicant could  not  retain  policy  and  escape  liability (Ala.)  124 

Evidence  was  sufRcient  to  show  D  of  policy  to  bind  plaintiffs 
on  premium  note   (Tex.)  126 

D  of  policy  to  bank  is  not  D  to  applicant  unless  applicant  in- 
structed such  D   (Tex.)  126 

Acknowledgment  of  receipt  of  first  premium  did  not  stop  com- 
pany from  denying  validity  of  policy  in  absence  of  uncondi- 
tional D  of  policy   (Ga.)  139 

Where  applicant  died  before  D.  there  was  no  completed  con- 
tract       (Tex.)   Ill,    (Wash.)   168 

Waiver  of  prepayment  of  first  premium  did  not  waive  condition 
that  contract  should  not  become  efFective  unless  delivered  In 
lifetime  of  applicant    (Ala.)   178 

Policy  provisionally  delivered  was  not  efFective  (Mo.)  183 

D  of  policy  of  which  insured  had  no  knowledge— liability  of  in- 
surer    (a  C.)  197 

Ordinarily  when  company  sends  policy,   conditions  of  which  are  ^ 
known  by  assured,  to  general  agent  for  D,   D  is  efFected  and 
contract  in  force  (S.  O.)  197 

Possession  of  policy  by  broker  on  behalf  of  Insured,  bound  in- 
sured by  warranties  in  application  attached  to  policy. ...  (Cal.)  281 

When  mailing  policy  addressed  to  applicant,  or  to  agent  of 
Insurer,  is  issuance  and  D  (111.)  281 

The  fact  of  the  D  or  non-D  of  policy  is  an  afllrmative  tde- 
f ense (Mo. )  288 

Evidence  considered,  policy  was  never  delivered   ....(N.  D.)  372 

DEMAND. 

[See   Notice.] 
Insured    had    right    to    recover    penalty   after    D    and    failure    of 
company  to  pay  loss  within  time  reserved  for  payment  in  pol- 
icy     ^ (Ariz.)     67 
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DBP06ITS. 

C8M    Statutes.] 

disabujtt. 

[See    Accident    Insurance;    Definition ;    Policy.] 
Oplnlona  of  physicians  that  loop   of   bowel   was   caused   by  ex- 
ternal  violence  admissible,   expression   of   opinion  as   to  what 

produced  loop  inadmissible   (la.)  27S 

"Immediate  disability"— defined   (Kan.)  S74 

Under  evidence  loss  of  slffht  was  not  due  to  injury  as  alleged 

by  insured    .  .• (La.)  SiO 

Petition  failing  to  allege  facts  showing  that  disability  was  con- 
tinuous from  time  of  alleged  accident  failed  to  state  cause  of 

action   (Ky.)  S88 

Deprivation  of  one's  life  is  not  Included  in  the  word  "D"..(Mo.)  S84 

DISAPPBARANCB. 

[See   Death:    Presumption.] 

D  of  insured  and  no  advices  for  more  than  7  years,  created 
presumption  that  insured  was  dead   (Ky.)  97,   (Neb.)  201 

Kentucky  statute  relating  to  absentees  and  drawing  presump- 
tion of  death  after  7  years,  is  but  declaratory  of  common 
law    (Ky.)     97 

Averments  in  pleading  were  broad  enough  to  comply  with  either 
statute  or  common  law  rule  with  reference  to  presumptive 
death    (Ky.)     97 

It  was  unnecessary  to  prove  diligent  search  before  presumption 
of  death  could  arise   (Ky.)     98 

Absence  of  seven  years,  with  no  tidings  from  Insured,  raises 
presumption  of  death  sufficient  to  shift  burden  of  proof  that 
he  is  alive  on  opposite  party   (Ky.)     98 

Amendment  of  by-laws  whereby  it  was  provided  that  D  was  not 
to  be  regarded  as  evidence  of  death  until  expiration  of  as- 
sured's  full  expectancy  of  life,  was  an  Impairment  of  contract 
previously   issued    (Wia)   244 

Evidence  submitted  required  grautlng  of  new  trial  on  ground  of 
newly  discovered   evidence    (Wis.)   S48 

Beneflciary  could  not  prevent  granting  of  new  trial  because  of 
newly  discovered  evidence  upon  the  ground  of  lack  of  diligence 
in  locating  insured   before  trial    (Wis.)  245 

DISCRl'MINATiaN. 

[See   Constitutional   Law;    Rebates;    Statutes.] 

D  should  have  been  pleaded  to  be  available (N.  Y.)   170 

Evidence   considered   there   was   no   violation   of   law   prohibiting 

D  as  between  insurance  of  same  class  (N.  T.)  171 

Company  could  not  avail  itself  of  D  to  defeat  claims  of  insur- 
ance for  cash  surrender  value  named  in  policy (N.  T.)  171 

Society  could  not  discriminate  between  its  members (N.  Y.)  256 

DI8SASB. 

[See  Application;   Health.] 

Where  insured's  abnormal  condition  due  to  D  led  to  his  fall- 
ing into  water  and  drowning,  beneflciary  could  recover  . .  (111.)  101 

Where  uncontradicted  evidence  showed  applicant  had  tuberculosis 
at  time  of  delivery  of  policy,  it  was  duty  of  court  to  withdraw 
case   from   jury    (Md.)   146 

Whether  or  not  insured  knew  that  he  was  afflicted  with  a  D 
tending  to  impair  his  health  was  for  the  Jury   (Utah)   173 

Furnishing  proof  of  death  blanks  did  not  waive  rights  to  de- 
fense that  assured  was  afflicted  with  tuberculosis   (Mo.)   185 

Whether  statements  In  application  relating  to  pulmonary  tuber- 
culosis were  false  was  question  for  Jury (Mo.)   185 

"Illness"  does  not  include  temporary  illness   (Tex.)  202 

Sunburn  is  not  an  illness (Tex.)  202 

Physician  could  not  testify  that  he  told  insured's  mother  that 
insured  had  cancer,  under  rule  of  privileged  communication 
(Wla)  247 

Whether  or  not  death  was  due  to  cancer  was  question  for  Jury 
(Wia)  247 

Limitation  of  liability  from  hernia  does  not  apply  where  hernia 
is  accidentally  produced (Tenn.)  267 

Under  evidence  malignant  growth  on  liver  held  to  have  resulted 
from  causes  existing  prior  to  accident  (Ky.)  269 
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Under  terms  of  policy  If  D  played  part  in  death  of  Insured,  after 
accident,  It  was  essential  to  a  recovery  that  such  D  was  due 
to  the  accident    <Cal.)  287 

The  jury  was  authorized  in  flndinfr  that  the  accident  was  th*  sole 
cause  of  the   hemla    (Tex.)   S92 

Evidence  was  sufficient  to  sustain  jury  In  flndinir  that  death 
was  due  to  D    (Cal.)  Sff 

The  burden  of  proving  the  absence  of  D  contributing  to  death 
was    upon    plaintiff    '. (Cal.)   300 

Under  the  policy  the  company  was  not  responsible  for  the  re- 
sult of  Injury  resulting  wholly  or  partly  from  D  An  any  form 
(Oil. )  SCO 

Insured's  hernia  was  the  result  of  the  accident  and  the  cause 
of  the  insured's  death  was  the  accident  Itself  and  not  the 
hernia    ((3al.)  Sll 

If  the  D  with  which  insured  wa^  suffering  caused  apoplexy, 
company  was  not  liable;  but  if  injury  from  the  fall  was  the 
sole  cause  of  apoplexy,   company  was  liable   (Tex.)   314 

Annotation — Arterio  Sclerosis  as  affecting  right  to  recover  under 
accident    policy     316 

DISSOl.l'TION. 

[See   Corporations:    Insolvency.] 
Under  terms  of  by-laws  funds  divided  on  D  of  subordinate  lodge 
could  be  recovered  by  state  counsel  of  order (N.  Y.)  207 

DISTRIBUTION. 

[See   Accounting:    BeneAcIary;    Insolvent   Company;    Receiver.] 

Where  insured  and  beneficiary  died  in  common  disaster  Insur- 
ance fund  was  payable  to  representatives  of  beneficiary  (Ark.)   12f 

Where  policy  is  payable  to  "wife  and  children"  the  wife  and 
each  child  share  equally    (Ind.)   138 

Proceeds  of  life  policy  payable  to  designated  beneficiary  are  no 
part  of  Insured's  estate    (N.  Y.)   138 

Proceeds  of  policy  made  payable  to  one  having  no  insurable  in- 
terest in  life  of  insured  belongs  to  estate  of  Insured  after  his 
death    (Teif.)   160 

Under  terms  of  by-laws  funds  divided  on  dissolution  of  subordi- 
nate lodge  could  be  recovered  by  state  counsel  of  order  (N.  Y.)   207 

In  event  of  Illegality  in  designation  of  beneficiary,  the  benefit 
will   pass  to  the  estate  of  the   insured    (la.)  217 

The  heirs  of  two  deceased  beneficiaries  were  entitled  to  partici- 
pate in  the  proceeds  of  the  certificate   (Ky.)   230 

Change  in  the  laws  of  the  society  and  the  act  of  the  Liegisla- 
ture  could  not  divest  beneficiaries  of  rights  previously  ac- 
quired     (Ky.)   230 

Deceased  member  must  be  in  "good  standing"  to  entitle  legal 
heirs   to    benefits    (Wis.)   240 

Terms  of  will  constitute  sufficient  designation  of  husband  as  ben- 
eficiary to  entitle  him  to  recover  insurance  proceeds  ...(Mich.)  246 

Mortgagor  could  recover  from  mortgagee  insurance  proceeds. . 
(N.    D.)  328 

Lessee,  exercising  the  option  to  purchase,  is  entitled  to  the  in- 
surance  money (Wash.)   329 

Insurance  contract  is  a  matter  entirely  between  the  Insured  and 
the   company    (111.)   365 

DIVIDBNDS. 

[See  Policy;  Tontine  Insurance.] 
Deferred  D  paid  by  company  to  the  estate,   is  principal  and  not 
income  of  said  estate  (N.  Y.)   106 

DIVORCB. 

[See  Beneficiary.] 
Contracts  to  Induce  procurement  of  D  illegal   (N.  Y.)   364 

DOING  BUSINESS. 

[See    Foreign    Company;    Statute.] 
The    continued    existence    of    policies   of   foreign   company,    after 

expiration  of  its  license,  did  not  constitute  D   (Mass.)  136 

Evidence  considered  society  was  D  within  state   (Fla.)  206 

Illinois   mutual    benefit   society   was  not   D    in   (Colorado    

(U.   S.   D.  C.)  236 

Evidence  insufflclent  to  show  society  D  without  state  (U.  S.  D.  C.)  236 
What  constitutes  D  by  foreign  corporation  in  such  manner  as  to 

make  it  subject  to  Jurisdiction    (111.)  264 
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Mere  soliciting  of  buainess  by  asent  of  foreign  corporation  ia 
not  such  D  within  the  state  a«  to  subject  such  foreign  corpora- 
tion to  Jurisdiction  of  courts   (111.)  M4 

An  Illinois  insurance  compajiy  transacting  business  from  main 
office  in  Chicago,  largely  by  mail,  was  not  "engaged  In  busi- 
ness"   In    Nebraska    (111.)   264 

BMBBZZI.EMBNT. 

Treasurer  of  unincorporated  beneficial  association  who  received 
and  willfully  appropriated  its  funds  to  his  own  use  is  guilty  of 
B     (Pa.)  261 

In  prosecution  for  E  of  Insurance  proceeds,  It  was  error  to  admit 
copy  of  policy   (Mo.)   351 

Proof  strictly  the  same  as  required  In  prosecution  for  B  is  not 
prerequisite    (Kan.)   379 

BMPLOYBRS'  UABIUTY. 

[See  Policy.] 

Assurance  by  company's  agent  that  policy  covered  all  accidents 
to  insured  employe,  did  not  waive  condition  in  policy  except- 
ing obligation  imputed  upon  insured  by  Workmen's  Compensa- 
tion   Law    (Wis.)   334 

Doctrine  of  waiver  or  estoppel  can  not  be  successfully  invoked 
to  create  a  liability  for  benefits  not  contracted  for (Wia)   336 

Judgment  in  action  of  employe  as  against  employer  was  res 
adjudicata  between   Insurance  company  and  employer    . . .  (Ky.)   336 

Workmen's  compensation  endorsement  on  liability  policy  in- 
demnified only  as  against  loss  under  compensation  law  ex- 
cluding common  law  liability  where  employer  neglected  to 
serve  proper  notice  to  employes  of  acceptance  of  such  law 
• (Tex.)   336 

Termination  of  contract  by  death  of  insured  did  not  constitute 
cancellation   (N.  Y.)   340 

Endorsement  in  favor  of  wife  did  not  cover  accident  occurring 
previously    (N.    Y.)   340 

E  policy  did  not  inure  to  wife's  benefit   (N.  Y.)   340 

E  policy  as  against  personal  liability,  their  insurance  is  per- 
sonal     (N.    Y.)   340 

Where  release  was  obtained  by  fraud  of  agent  of  E  company, 
insurer  was  liable  to  injured  for  damages  resulting  from  Its 
fraud    (Ind.)   341 

BQUITY. 

[See    Accounting;    Jurisdiction;    Reformation.] 

A  delay  of  one  year  before  action  for  reformation,  unaccompanied 
with  injury  to  company,  did  not  preclude  relief (N.  J.)     39 

An  action  seeking  to  fasten  an  express  trust  upon  the  proceeds 
of  policy  is  equitable  action  tryable  by  coiurt    (Col.)   106 

Complaint  containing  averments  sufficient  to  invoke  Jurisdiction 
of  E    (Ind.)   107 

Where  policy  indemnified  only  against  losses  sustained  and  paid 
In  money  by  assured.  Judgment  creditor  could  not  proceed  in 
E  against  insurer (Ala.)   142 

Miscalculation  of  terms  of  extension  being  due  to  the  negligence 
of  the  company  E  would  not  afford  relief  by  canceling  en- 
dorsement     (Vt.)   168 

E    abhors   forfeiture    (Mo.)  189 

Where  insurer  paid  into  court  amount  due  on  policy  and  claim- 
ants were  required  to  interplead,  proceeding  was  an  equitable 
one    (Mo.)  190 

A  bill  in  E  will  lie  to  recover  possession  of  property  and  rec- 
ords     (Mass.)  228 

Member  of  society  having  done  all  within  his  power  and  knowl- 
edge to  procure  change  of  beneficiary,  court  of  E  as  between 
conflicting  claimants  will  treat  the  change  as  having  been 
made    (Neb.)  260 

In  action  on  title  policy,  allegations  of  complaint  insulBcient  to 
give  court  E  Jurisdiction (N.  Y.)  SSS 

In  case  of  mutual  mistake,  correction  could  be  had  only  in 
court  of  E (U.  8.  a  C.  A.)  892 

Upon  discovery  that  reformation  is  necessary,  action  at  law  will 
be  held  in  abeyance  until  case  In  E  ia  concluded  (U.  &  O.  O.  A.)  S92 

Procedure  under  workmen's  compensation  act  is  governed  by  the 
practice  in  E   . . . ' (Mass.)  401 
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B8TATB8. 

[See  Beneficiary.] 
Securities  "which  he  now  owns  or  may  acquire"  Inclnded  In  his 

policies  upon  life  of  the  husband  in  which  wife  had  no  v«0ted 

interest    (CSaL)  117 

Proceeds  of  life  policy  payable  to  designated   benefldary  are  no 

part  of  insured's  E (N.  Y.)  ISt 

Surrofrate's   court   was   without   Jurisdiction    where   suit   was    by 

administrator   of  insured's  B   relating   to   proceeds  of  policy.. 

(N.   Y.)  1S« 

Death  benefits  formed  no  part  of  insured's  B   (Pa.)  Ml 

BSTIMATBS. 

[See  Contract;   Policy.] 

BSTOPFBL.. 

[See   Agent;    Pleading   and    Practice;    Waiver.] 

Plaintiff  could  not  prove  perversion  of  answers  by  agent  where 
there  was  no  plea  of  E  setting  up  such  facts  (la.)       4 

Where  company  learned  that  title  was  in  wife,  Instead  of  hue- 
band,  and  took  no  steps  to  cancel  policy,  it  was  estopped  (la.)       4 

While  actual  notice  to  agent  is  constructive  notice  to  company, 
constructive  notice  to  agent  is  not  imputable  to  company  ((3a.)       C 

If  conduct  of  company  was  such  as  to  lead  Insured  to  believe 
that  a  waiver  was  intended  and  to  thereby  induce  him  to  In- 
cur  expense,  it  will  be  estopped   (Me.)     10 

Where  consent  of  other  companies  was  not  obtained, .  as  condi- 
tioned in  application,  company  was  not  estopped  to  deny  con- 
tract     (Miss.)     IS 

Agent's  knowledge  of  insured's  Interest  imputed  to  company. . 
(M<v)     15 

The  demand  for  examination  under  oath  and  submission  thereto 
did  not  estop  company  from  claiming  cancellation  by  agree- 
ment     (Tex.)     29 

E  to  plead  time  limitation  was  removed  where  the  company 
notified  insured  it  denied  liability  and  would  contest  claim.. 
(Ore. )     SS 

Company  was  E  from  denjrlng  that  policy  covered  property  re- 
gardless of  its  location,  or  policy  would  be  reformed  for  mu- 
tual   mistake    (Miss.)     7« 

An  insurance  company  cannot  assail  the  constitutionality  of  a 
statutory  provision  upon  which  it  made  its  way  Into  court  (Mo.)     SO 

Agent's  knowledge  of  ownership  imputed  to  company   . . .  (N.  Y.)     SS 

Where  company  accepted  and  cashed  check  for  premium  note 
after  date  due  it  was  estopped  to  maintain  that  policy  had 
lapsed    (Pa.)     OS 

Conduct  which  Is  insufflcient  to  constitute  technical  B  against 
forfeiture  may  be  sufficient  to  effect  waiver    (la.)     04 

Knowledge  of  agent  of  insured's  ill  health  Imputed  to  com- 
pany     (Wis.)  101 

Where  agent  wrote  false  answers  as  to  other  Insurance  In  ap- 
plication, company  was  estopped  from  claiming  forfeiture.. 
(Ind.)  100 

Possession  of  application  for  7  months  estopped  insured  from 
denying  knowledge  of  representations  therein   (Mich.)   110 

Acceptance  of  premiums  with  knowledge  of  sentence  for  murder 
did   not   estop  company  from   denying  liability   (Ala.)   110 

Acknowledgment  of  receipt  of  first  premium  did  not  estop  com- 
pany from  denying  validity  of  policy  in  absence  of  uncondi- 
tional   delivery  of   policy    ((3a.)  ISO 

Company  was  not  estopped  from  declaring  forfeiture  where  pay- 
ment of  past  due  premium,  loan,  and  interest  was  not  ten- 
dered  until  after  insured's   death    (Ctau)  140 

Insured  waived  benefits  of  Missouri  statute  providing  for  non- 
forfeiture for  non-payment   (Mo.)  101 

Insured  was  chargeable  with  notice  of  contents  of  policy  stip- 
ulating amount   of   premium    (Tex.)  108 

Where  agent  inserts  wrong  answers  in  application,  his  wrong- 
doing is  that  of  company  and  not  of  Insured  (Tex.)  100 

Beneficiary  is  not  estopped  from  denying  validity  of  aaalgnment 
to  one  having  no  insurable  interest   (Ky.)  ITS 

Company  was  not  estopped  in  denying  liability  to  assignee  who 
became  such  at  about  time  of  reinstatement   (Tex.)  ISl 

Evidence  considered  question  of  B  to  rely  on  forfeiture  for  mis- 
representations was  for  Jury  (Tex.)  SOS 
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Where  asent  demanded  and  received  aasessments  on  old  basia, 
with  knowledge  of  Inonred's  change  of  occupation,  aoclety  was 
estopped   claiming:   forfeiture    (Tex.)  SIS 

Evidence  considered  society  was  estopped  from  setting  up  for- 
feiture of  membership (Mich.)  S15 

The  doctrine  of  estoppel  is  not  available  to  persons  dealing 
with  an  unincorporated  association  with  knowledre  of  Its  char- 
acter, in  an  efFort  to  prevent  It  from  denyinr  corporate  «z- 
Istence    (W.  Va.)  S3S 

Member  was  estopped  from  making  objection  to  jurisdiction  of 
committee  by  which  charges  against  him  were  tried  ....(Wia)  S87 

Society  was  not  estopped  from  defending  on  ground  that  war- 
ranty  was  false   ((>,1.)  S4S 

Beneflciary  could  not  prevent  granting  of  new  trial  because  of 
newly  discovered  evidence  upon  the  ground  of  lack  of  dlllgenoe 
in  locating  insured  before  trial    (Wis.)  S45 

Society  was  not  estopped  from  claiming  forfeiture  for  failure 
to  furnish  notice  of  death   (Mo.)  SB4 

Circumstances  necessary  to  create  waiver  or  B  (N.  Y.)  SM 

By  accepting  and  retaining  policy  without  objection,  Inftured  was 
bound  by  its  terms,  though  he  failed  to  read  policy (OlI.)  SSI 

Company  having  retained  premium  paid  under  contract,  was 
estopped  from  denying  the  authority  of  agent  to  make  such 
parol  contract  (Okla.)  S96 

Where  company  did  not  act  upon  insured's  notice  and  claim  for 
loss,  insured  was  not  estopped  from  giving  a  second  notice  and 
claim  of  loss  for  a  longer  period   (Ala.)   310 

Insured's  attempt  to  perform  some  of  his  business  duties  when 
he  should  not  have  made  such  attempt  did  not  estop  him 
from  showing  he  was  totally  disabled   (Ala.)   310 

Where  company  had  knowledge  of  issuance  of  bond  and  failed 
to  notify  insured  that  it  was  not  binding,  it  was  estopped 
from    pleading  ultra   vires    (la.)   331 

Doctrine  of  waiver  or  E  can  not  be  successfully  invoked  to  create 
a  liability  for  benefits  not  contracted  for    (Wis.)   3SS 

(3ompany  was  estopped  from  relying  upon  warranty  in  policy  that 
no  vicious  horse  was  used   (N.  Y.)  36S 

Company  wan  eetopped  to  deny  that  person  whose  fidelity  was 
guaranteed  was  agent  or  employe  of  plaintiff   (Kan.)   37» 

KVIDBNCE. 

[See   Practice;    Proof.] 

Under  E  as  to  mortgage,  if  true,  there  was  no  forfeiture. .  (N.  C.)     15 

In  action  by  company  against  railroad  to  recover  amount  paid 
insured,  B  as  to  payment  of  premium  was  incompetent   . .  (Ky.)     If 

In  action  by  company  against  railroad  to  recover  amount  paid 
insured,  testimony  that  suit  was  brought  by  insured  against 
railroad  was  incompetent    (Ky. )     If 

Statement  by  one  who  Investigated  loss  that  there  was  nothing 
more  for  Insured  to  do  was  admissible  to  show  waiver  of 
proof  of  loss   (N.   C.)     18 

In  action  on  Are  policy  an  unrecorded  deed  executed  before  date 
of  policy  was  admissible   (N.   C.)     18 

In  action  on  Are  policy  an  unrecorded  deed  executed  before  date 
of  policy  was  admissible    (N.  C.)     IS 

Objection  to  the  question  "did  he  (adjuster)  have  authority  to 
agree  on  any  amount?"  was  sustained   (Ala.)     20 

Testimony  by  third  person  as  to  transaction  with  company's  de- 
ceased agent  was  admissible   (Ala.)     20 

Testimony  by  third  person  as  to  transaction  with  company's  de- 
ceased agent  was  admissible  (Ala.)     SO 

E  as  to  the  velocity  of  the  wind  considered  in  question  of  "wind 
Btorm"    (Ind.)     SI 

E  as  to  the  velocity  of  wind  storm  3H  miles  distant  was  ad- 
missible     (Ind.)     SI 

Whether  mistake  of  Insured  in  signing  compromise  was  negli- 
gence was  for  Jury    (Tex. )     83 

Where  loss  on  household  goods  was  paid  under  E  there  was  want 
of  legal  consideration  for  relinquishment  of  loss  on  building 
(Minn.)     84 

Statement  by  agent  who  examined  property  that  it  would  cost 
83,000  to  build  the  house  was  competent  on  question  of  value 
(N.    C.)     85 
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E  held  Insufficient  to  show  partiality  by  arbitrators  as  would 
render  award   Invalid    (Ky.)     16 

In  action  to  recover  premiums  policy  was  properly  admitted  In 
E  in  proof  of  execution  of  contract    (Okla.)     27 

Arbitrators  In  the  absence  of  parties  can  not  receive  extrinsic 
E    (Ky.)     27 

E  was  sufficient  to  show  agreement  to  cancel  waiver  of  present 
prepayment    of   unearned    premiums    (Tex.)     28 

B  was  sufficient  to  establish  conspiracy  to  bum  to  defraud  In- 
surance   companies    (Mo. )     29 

E  of  amount  paid  for  stock  In  building  burned  was  admissible 
(Mo.)     29 

In  prosecution  for  arson  insurance  policies  were  admissible  In 
B    (Mo.)     29 

Statements  made  by  general  agent  pending  negotiations  and  tend- 
ing to  prove  contract  between  him  and  insured  were  admis- 
sible as  against  company (Ala.)     SO 

Correspondence  between  appraisers,  and  between  them  and  com- 
pany,  was  adinissih|f»  on   the  question  of  goo«l   faith (Ala.)      31 

It  was  for  the  jury  to  decide  according  to  the  E  whether  or  not 
the  failure  to  agree  upon  an  umpire  was  due  to  company's 
fraud    ? (Ala.)     SI 

It  was  for  the  Jury  to  decide  according  to  the  E  whether  the 
failure  to  agree  upon  an  umpire  was  due  to  compans^s  frand 
(Ala.)     31 

Correspondence  between  appraisers,  and  between  them  and  com- 
pany, was  admissible  on  the  question  of  good   faith (Ala.)     31 

E  ronHifl<Mt'<l   on   question   of  admisnion   of  vacancy (N.   Y.)      33 

Where  E  as  to  vacancy  was  sufficient  to  put  plaintiff  to  proof 
(N.   T.)     SS 

Parol  E  as  to  ownership  of  stock  In  corporation  was  Inadmis- 
sible     (N.    Y.)     34 

When  confession  by  one   convicted   of   burning   property  Is  Inad- 

mi8sii)le    upon    theory    that    plaintiffs    were    acces^rles    

(U.    a    C.    C.    A.)     36 

When  confo'=jslon  by  one  convicted  of  burning  property  Is  Inad- 
missible   under    rule    of   declaration    as    against    Interest. 

(U.    S.   a   C.   A.)     36 

Where  E  was  sufficient  to  prove  that  all  sums  paid  by  Insured 
were  fully  earned    (Ind.)     36 

When  confession  by  one  convicted  of  burning  property  Is  not  ad- 
missible   under    rule    of    declarations   of    co-consplrators    

(u.  a  a  a  a.)    36 

Where  E  was  sufficient  to  show  that  salvsige  sale  was  fraudulent 
and  void    (U.   B,  C.   C.   A.)     86 

Introduction  of  policy  in  E  was  sufficient  to  show  ownership  of 
property    (U.    S.   C.   C.   A.)     86 

Under  E  it  was  a  controverted  question  of  fact  whether  insured 
made  misrepresentations  about  insured  automobile  being  paid 
for    (Tex.)     41 

Agent's  explanation  to  insured,  that  clothing  held  for  cleaning 
and  repairs  could  not  be  Insured  should  have  been  admitted 
(Tex.)     44 

Statements  by  agent  after  loss  were  admissible  only  to  show 
mistake  between  parties  as  to  terms  of  policy (Tex.)     4S 

Statements  by  agent  who  had  nothing  to  do  with  Issuance  of 
policy,   were  Inadmissible  against  company    ....(Tex.)     4S 

E  did  not  show  vexatious  delay  as  would  entitle  plaintiff  to  re- 
cover  statutory   penalty (Mo.)     66 

A  difference  of  825,000  In  a  loss  of  $35,000  constituted  such  con- 
structive fraud  as  would  Justify  relief   (Mo.)     60 

E  of  sale  of  salved  machinery  was  admissible  on  question 
of  value  after  passing  through  the  Are (Mo.)     50 

Recovery  of  Judgment  was  insufficient  to  establish  vexatlousness 
so  as  to  warrant  infliction  of  statutory  penalty   (Mo.)     51 

E  sustained  finding  of  waiver  of  forfeiture  for  non-payment  of 
premium  note   (N.  T.)     62 

E  considered  whether  parties  intended  policy  to  run  for  one 
year    (N.   T.)     62 

E  considered  there  was  accord  and  satisfaction   (Wash.)     63 

Unverified  and  unsupported  sheets  of  paper  were  not  admissible 
as   inventory    (Fla)     66 
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E  sufflclent  that  company  had  paid  losses  so  as  to  establish  their 
riKht   to  subrogation    (Ore.)     58 

That  agent  had  policies  signed  by  oflSclals,  effective  when  coun- 
tersigned by  agent,  Is  sufflclent  E  of  agency (Tex.)     59 

E  sufflclent  to  support  finding  of  no  deterioration   (Mo.)     60 

Question  of  total  loss  was  for  jury  (Tex.)     61 

Communications  to  attorney  In  furtherance  of  contemplated 
fraud   were   not  privileged    (Ky.)     61 

B  admissible  upon  Issue  of  total  loss  (Tex.)     61 

Where  there  was  circumstantial  E  that  damage  was  $850, 
award  of  $150  was  grossly  inadequate   (la.)     6S 

E  sufficient  to  warrant  Jury  In  finding  appraiser  Incompetent  and 
disinterested (Tex.)     64 

E  considered,  there  was  no  over  Insurance  as  would  avoid  policy 
(Miss.)     66 

B  considered,  as  to  whether  fire  loss  fell  within  terms  of  the 
policy    (La.)     66 

E  considered,  boiler  house  was  "attached"  to  the  veneer  mill 
within   terms  of  policy    , (Vt.)     68 

In  case  of  lost  policy,  plaintiff  was  not  obliged  to  accept  copy 
offered  by  company  but  could  prove  contents  of  lost  Instru- 
ment      (Vt.)     69 

That  company  conceded  that  property  was  worth  as  much  as 
amount  of  policy  did  not  bar  Introduction  of  E  of  value.    (Vt.)     69 

Where  rights  of  mortgagee  were  different  from  those  of  mort- 
Bagor,  it  was  proper  to  admit  E  of  the  interest  of  such  mort- 
gagee        (Vt.)     69 

It  was  within  the  discretion  of  the  court  to  permit  Jury  to  have 
policy  and  deny  that  they  be  furnished  with  correspondence 
and  exhibits  leading  up  to  execution  of  contract   (Vt.)     69 

E  considered,  verdict  and  Judgment  for  $1,756  sustained..    (Tex.)     70 

E  of  conduct  of  referees  tending  to  prove  dlsquallfleatlon  Is 
competent     (lie.)     70 

E  considered,  there  was  no  cancellation   (Oal.)     70 

E  considered,  there  was  a  "total  destruction"  of  Improve- 
ments     (Va.)     71 

E  admissible  to  show  actual  cash  value  of  Insured  leasehold 
interest    In   Improvements    (Va.)     73 

E  considered,  there  was  sufficient  compliance  with  "Itemized  in- 
ventory"  requirement   % (Va.)     73 

E  admissible  to  show  Insured,  when  policies  were  written,  had 
on  hand  amount  of  stock  claimed   (Utah)     88 

E  sustained  finding  for  Insured  as  to  amount  of  stock  lost.  .(Utah)     88 

B  considered.  Insured  violated  Iron-safe  clause   (N.  Y.)     83 

E  that  mechanics  were  employed  about  insured  premises  for 
some  six  months  was  Insufficient  to  show  employment  for  15 
consecut Ive  days   (N.   Y.)     87 

E  sufflclent  to  support  finding  that  policy  had  been  accepted.. 
(Ida.)     89 

Company's  proof  that  Insured  had  suffered  from  heart  disease 
prior  to  application  made  prima  facie  case   (Pa.)     90 

Admissibility  of  physician's  statements  In  defense  of  fraudulent 
substitution  of  other  person  at  medical  examination    (Pa.)     91 

Where  E  warranted  finding  that  agency  was  "general"    ....  (la.)     96 

In  order  to  Impress  a  trust  upon  a  fund  arising  from  life  insur- 
ance policy  E  must  be  clear  and  convincing  (Pa.)  101 

E  considered  respondent  could  not  be  trustee  for  complainant 
upon  portion  of  life  Insurance  upon  father  of  both  parties  (Pa.)   101 

Declarations  of  alleged  agent  are  not  competent  to  prove  agency 
(N.    C.)  108 

Where  Insurdd,  who  could  read,  kept  policy  9  years  without  look- 
ing at  It,  he  was  guilty  of  laches   (N.  C.)   103 

Lithographic  receipt  was  not  receivable  In  E  until  Its  printed 
provisions  were  fulfilled    (Okla.)   103 

Insured's  declarations  to  strangers  after  Issuance  of  policy  were 
InadmliMlble  to  vary  its  terms   (Col.)   106 

Statements  of  beneficiary  were  not  sufficient  to  prove  trust  (Col.)   106 

E  considered  action  of  company  to  rescind  was  within  reason- 
able   time    (Ind.)   107 

Non-expert  witness  is  competent  to  express  opinion  as  to  In- 
sured's  condition   of   life    (Ind.)   109 

Copy  of  policy,  deemed  by  company  to  be  true  copy  of  policy, 
was  properly  admitted  In  E   ,...-. (Ind.)   109 
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E  considered  there  was  sufflclent  compliance  by  applicant  with 
requirement  that  flrat  premium  must  be  paid  before  policy  be- 
came  blndinfr (Tex.)  Ill 

E  considered  bank  was  not  negligent  in  falling  to  make  timely 
remittance  of  plalntlfTs  life  insurance  premium    (Tex.)  IIS 

Testimony  of  operating  surgeon  as  to  insured's  condition  was  in- 
admissible under  New  York  statute  (N.  Y.)  lit 

Actual  fraud  in  assignment  having  been  relied  upon  relief  could 
not  be  granted  by  proving  only  a  case  of  constructive  frand 
(Ala.)  lit 

Operating  surgeon  can  testify  that  at  certain  time  he  performed 
an  operation  on  insured   (N.  Y.)  IM 

Where  application  is  not  attached  to  policy  nor  referred  to 
therein  It  Is  not  part  of  contract  and  Is  inadmissible  in  B  a« 
such    ((3ft.)  ISS 

E  considered  question  of  company's  waiver  of  misrepresenta- 
tion was  for  Jury (a  C)  IIT 

E  was  suflRclent  to  show  delivery  of  policy  to  bind  plaintiffs  on 
premium    rote    (Tex.)   ISi 

Where  Insured  failed  to  read  policy  she  could  not  recover  al- 
though she  had  relied  on  representations  of  agent (N.  C)  131 

Testimony  of  assignment  where  there  was  no  written  assign- 
ment and  no  delivery,  was  insufflclent (N.  Y.)   133 

Testimony  by  Insured's  wife  concerning  personal  transactions 
for  purpose  of  establishing  an  alleged  assignment  was  admis- 
sible    (N.   Y.)  13S 

E  considered  check  drawn  for  payment  of  premium  was  sufficient 
payment    (Ky.)   136 

E  considered  It  was  question  for  Jury  whether  there  had  been 
misrepresentations  as   to  health    (Ark.)   13C 

E  of  medical  director  of  Insurer  on  question  of  materiality  of 
misrepresentations  was   inadmissible    (W.   Va.)   133 

E  considered  the  loan  value  was  insufficient  to  establish  extended 
insurance    (Ga.)  140 

E  held  Bufflclent  to  show  that  parties  were  agents  of  company 
with  authority  to   accept  delinquent   premiums    (Ala.)   141 

Where  uncontradicted  E  showed  applicant  had  tuberculosis  at 
time  of  delivery  of  policy,  it  was  duty  of  court  to  withdraw 
case   from    Jury    (Md.)   146 

Whether  death  from  shooting  was  due  to  suicide  was  for  Jury 
(Mo.)   149 

E  considered,  tender  by  company  of  amount  of  premium  paid 
was  made  within   reasonable  time    (Ind.)  161 

Whero  E  showed  that  insured  was  111  at  time  of  delivery  of 
policy  and  such  Illness  contributed  to  his  death,  compans^s 
demurrer  to   E   should   have   been   sustained    (Mo.)   166 

Physician's  testimony  In  attempt  to  prove  suicide  was  not  ad- 
missible as  a  part  of  res  gestae  (U.  8.  C.  C.  A.)   160 

Prima  facie  case  In  action  on  policy (Mo.)   161 

There  was  no  "full  and  valid  surrender  of  this  policy  and  claims 
herein"  as  required  by  policy (Ind.)  166 

Application  reciting  premium  had  been  paid  In  cash  was  of  no 
evidentiary  value  where  concededly  no  such  payment  had  been 
made    (Wis.)  169 

E  insufflriont  to  show  express  agreement  that  insured's  six  months 
note   constituted   a   payment   of   flVst   premium    (Wis.)   160 

Jury  could  consider  K  of  Rood  character  of  assured  in  determin- 
ing allegation    of  fraud    by  company    (S.   C.)   160 

E  considered  assignment  of  policies  was  for  purpose  of  putting 
money  beyond  reach  of  creditors   (N.   Y.)   170 

General  aironfs  letter  Inquiring  as  to  payment  of  policy  would 
not  constitute  waiver  of  condition  as  to  payment (Wis.)  170 

E  considered,  there  was  no  violation  of  law  prohibiting  discrim- 
ination as  between  Insurance  of  same  class (N.  Y.)   171 

Rule  of  privileged  communication  would  not  prevent  physician 
from  testifying  that  Insured  had  consulted  with  him   ...(Utah)   1T2 

Physician's  testimony  that  he  performed  autopsy  and  found  death 
due  to  tuberculosis  of  the  spine,  was  not  privileged   ....  (Utah)   171 

Admissiors  by  beneficiary  as  to  health  of  her  husband  were  ad- 
missible against   her   (Utah)   17S 

Notwithstanding  name  was  signed  to  application,  plaintiff  could 
offer  proof  that  he  did  not  make  answers  to  certain  of  the 
questions  contained   therein    (Utah)   171 
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Where  insured  had  rierht  to  discharflre  loan  and  retain  policy 
upon  repayment  of  loan  and  Interest  at  5  percent,  loan  agree- 
ment was  not  usurious   (Ala.)  179 

S3  considered,  default  in  payment  of  premium  was  waived.  (N.  Y.)   189 

Where  both  husband  and  wife  met  death  by  capolxlnr  of  boat, 
E  was  sufflcient  to  show  that  wife  survived  husband  ....(Mo.)  188 

Testimony  was  not  sufflcient  to  raise  question  for  jury  In  con- 
tradiction of  phsrsician's  testimony  that  h*  had  treated  de- 
ceased for  chronic  bronchitis  (N.  J.)  188 

Whether  statements  in  application  relating  to  pul^monary  tu- 
berculosis were  false  was  question  for  jury  (lio.)  186 

The  refusal  to  admit  In  B  health  departmMit  records  was  not 
reversible    error    (Mo.)  186 

E  showing  Insured  was  In  bad  health  at  time  of  assignment, 
etc..  was  competent  in  determining  whether  assignment  was 
made  with  wagering  intent   (U.  8.  O.  C.  A.)   186 

B  considered,  plaintiff  could  not  recover  In  action  against  com- 
pany for  delayed  action  on  application (Neb.)  187 

Under  E  Jury  was  sustained  In  finding  that  Insured  had  never 
used   intoxicating  liquor  to  excess   (C^.)  186 

Statements  made  by  insured  inconsistent  with  his  representa- 
tions to  insurer  were  Inadmissible  as  declarations  against  In- 
sured     (CSal.)  186 

E  was  sufflcient  to  sustain  finding  of  time  of  Insured's  death 
(Pa.)  197 

Collateral  agreement  not  made  part  of  application  was  Incompe- 
tent    (S.   C.)  198 

B  of  negligence  where  Insured  was  killed  by  train,  does  not  prove 
intent  to  commit  suicide   (N.  a)  199 

B  considered  society  was  doing  business  within  state (Fla.)  806 

Statements  of  policeman  who  killed  Insured  to  other  policemen 
after  killing,  over  telephone,  were  not  part  of  res  gestae  and 
were  inadmissible   (Ga.)  809 

Certificate  of  death  Issued  by  state  board  of  health  was  inadmis- 
sible        (Oa.)   809 

Coroner's  verdict  is  not  competent  as  tending  to  prove  cause 
of  death   (Oa.)  209 

B  considered  member  was  not  properly  reinstated  and  policy  was 
not  in  force  at  time  of  death  (Ark.)  810 

B  considered  and  held  Invufflcient  to  make  out  case  of  breach  of 
warranty   (Minn.)  810 

That  wife  dealt  through  husband  in  a  settlement  of  property 
rights  as  if  he  were  a  Wme  man  affected  only  her  credibility 
as  a  witness (CJal.)  811 

Picture  of  Insured  corroborating  testimony  that  member  went  on 
hunting  trip  was  admissible (Minn.)  811 

B  was  sufflcient  for  submission  to  Jury  on  question  whether  su- 
preme Instructor  acted  within  his  authority  in  giving  approval 
to  initiation  apparatus  used    (Ala.)  818 

Whether  decedent  by  voluntarily  submitting  himself  for  iQltiatlon 
assumed  the  risk  incident  thereto  was  for  Jury (Ala.)   218 

In  action  against  lodge  for  tort  In  initiation  E  that  another 
member  met  death  in  the  same  manner  as  plaintiff's  decedent. 
was  admissible   (Ala.)  811 

B  considered  insured  was  not  duty  bound  to  give  notice  of  hasard- 
ous  occupation   (Ark.)  214 

B  considered  society  was  estopped  from  setting  up  forfeiture  of 
membership  (Mich.)  816 

B  considered  and  held  to  show  misrepresentation  as  to  age.  (N.T.)  818 

B  considered  question  whether  plaintifTs  statement  as  to  cause  of 
death  of  Insured  was  intentionally  false  waa  for  juay (Ky.>  819 

B  considered  there  was  sufflcient  change  of  beneficiartea. .    (Btlch.)  881 

On  question  of  misrepresentation  of  age.  agreement  as  evidencing 
legal  age  inadmissible (Wash.)  883 

Verdict  In  favor  of  plaintiff  was  so  contrary  to  evidence  as  to 
necessitate  reversal   (Tex.)  284 

B  insufflcient  to  establish  that  insured  was  engaged  in  occupation 
of  saloon  keeper  or  bartender   (N.  T.)  886 

Testimony  as  to  what  was  said  by  cashier  of  "depository  bank" 
subsequent  to  death  of  insured  inadmissible   (Mo.)  887 

Receipts  for  assessments  were  open  to  explanation (Ala.)  228 

Statements  made  by  agent  to  plaintiff  l>eneficiary,  subsequent  to 
time  wife  of  agent  bad  received  assessment,  to  the  effect  that 
Insurance  was  "all  right,"  was  admissible (Ala.)  231 
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Testimony  by  witness  that  he  ascertained  date  of  payment  of  aa- 
sessment  from  statement  of  camp  officer  in  proof  of  death  waa 
hearsay  and  properly  excluded   (Ala.)   SS9 

Proof  of  death  reciting  Insured  was  a  member  in  rood  standlnff 
at  the  time  of  his  death  was  an  admission  against  interest 
and  admissible    (Ala.)  239 

Question  whether  or  not  member  was  in  good  standing  at  time 
of  death  was  for  Jury (Mo.)   243 

Texas  Statute  holds  certificate  of  society's  medical  examiner  at- 
tached to  application  was  part  of  contract  and  admissible 
in  evidence (Tex.)  S44 

Society  having  introduced  insured's  application  to  put  In  evidence, 
plaintiff  was  entitled  to  put  in  evidence  certlflcate  of  medical 
examiner  attached  to  such  application (Tex.)   244 

E  submitted  required  granting  of  new  trial  on  ground  of  newly 
discovered   E (Wis.)  24& 

E  was  insufficient  to  sustain  agreement  not  to  change  benefi- 
ciary         (Mich.)   246 

Physician  could  not  testify  that  he  told  Insured's  mother  that 
insured  had  cancer (Wia)  247 

Record  of  coroner's  inquest  was  admissible  for  puropse  of  show- 
ing death  of  insured  was  caused  by  his  own  hand  or  act.   (Oa.)  247 

Admission  of  certificate  In  name  of  "Prull"  in  action  on  account 
of  death  of  one  "Trull"  was  not  error,  society  having  received 
payments  of  "Trull."    (C^l.)  242 

Proof  of  death  could  not  bo  used  as  E  against  company  of  any 
facts  therein  stated (Ala.)  261 

Letter  by  general  attorney  of  society  to  clerk  of  local  camp  waa 
not  confidential  and  was  admissible   (Ala.)   2S1 

Admissibility  of  attending  physician's  E  of  statements  made  by 
insured    (Ky.)  262 

E  that  othc-rs  were  accustomed  to  take  same  course  as  Insured 
was  immaterial (Me.)   268 

E  that  insured  was  not  guilty  of  "voluntary  exposure  to  danger." 
(Me.)  262 

Opinions  of  physicians  that  loop  of  bowel  was  caused  by  external 
violence  admissible,  expression  of  opinion  as  to  what  pro- 
duced loop  Inadmissible (la. )  272 

Statements  by  Insured  shortly  after  ceasing  work,  that  he  had 
rupture  and  thought  he  got  it  loading  ashes.  Inadmissible.  (la.)  273 

E  to  Justify  Jury  in  finding  insured's  death  was  caused  by  ex- 
ternal, violent  and  accidental  meana    (la.)  273 

In  action  for  personal  injuries  E  that  defendant  was  Insured 
inadmissible  as  admission  of  negligence (Masa)   276 

Question  to  medical  expert  as  to  who  had  requested  his  exami- 
nation of  injured  party  was  proper (Masa)  276 

Statements  made  by  one  who  assisted  insured  a  few  minutes  after 
his  fall  were  admissible (Ala.)  279 

Admissible  E  in  determining  whether  notice  had  been  given  with- 
in reasonable  time (Ala.)  27f 

E  sufficient  to  show  death  from  external,  violent  and  accidental 
means     (Wash.)  27f 

Under  E  loss  of  sight  was  not  due  to  Injury  as  alleged  by  In- 
sured     (La.)  280 

Proof  of  sudden  enlargement  of  hernia  would  not  raise  presump- 
tion that  enlargement  was  caused  by  external,  violent  and  acci- 
dental means (Ky.)  282 

Testimony  was  insufficient  to  make  an  issue  of  voluntary  exposure 
to  danger (Tex.)  282 

Circumstances  were  sufficient  to  make  deceased's  wife's  "eye- 
witness to  the  accident"  within  meaning  of  policy.   ....    (Tex.)   282 

E  was  sufficient  to  Justify  Jury  in  finding  that  wife  was  Insane  at 
time  of  shooting  her  husband.   (Mo.)   283 

E  was  insufficient  to  sustain  the  burden  of  proving  death  within 
the  coverage  of  policy (C^l.)  284 

B  that  insured,  while  in  dining  room  at  dinner  at  time  he  was 
stricken,  mumbled  that  he  had  been  hit  by  subway  door  was 
inadmissible  as  part  of  res  gestae (U.  S.  C.  C.  A.)  28& 

Though  insured's  assailant  threw  a  brick  with  intent  to  injure 
Insured  but  with  no  intent  to  kill  him,  the  killing  was  not  an 
injury  "intentionally  inflicted."  (la.)  286 

Agent's  testimony  as  to  rate  of  premium  charged  for  Insured's 
new  occupation  was  not  the  best  B.  (Tex.)  292 
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While  proofs  of  death  are  not  admissible  In  B,  except  to  show 
compliance  with  terms  of  policy,  where  the  part  read  was  with 
reference  to  immaterial  matters  there  was  no  prejudice.  (Minn.)  S9S 

E  considered,  death  was  due  to  accident  rather  than  to  sui- 
cide.         (Cal.)  296  . 

B  testimony  at  coroner's  Inquest  and  newspaper  re];>orter's  ac- 
count that  deceased  committed  suicide  were  mere  inferencea 
(Cal.)  S96 

E  was  sufficient  to  siistain  Jury  in  flndinfr  that  death  was  due  to 
disease.  • (Cal.)  999 

There  was  no  voluntary  exposure  to  unnecessary  danger  within 
meaning  of  policy  where  insured  was  spectator  at  a  4th  of  July 
explosion    (S.   D.)  301 

Statements  of  assured  to  his  wife  and  trained  nurse  about  having 
seen  a  man  burning,  becoming  unnerved  and  having  fallen, 
made  two  or  three  days  afterwards,  were  hearsay  and  self 
serving (Tex.)  SOS 

E  considered,  insured  made  no  false  statement  as  to  prior  acci- 
dent.      (Ky.)  SOT 

Application  and  by-laws  which  constituted  contract  should  have 
been  admitted  in  E (Minn.)  SIS 

It  was  within  the  discretion  of  the  court  to  receive  testimony  that 
the  insured  had  expressed  the  belief  that  it  was  wrong  to  com- 
mit suicide (Minn.)  313 

E  considered,  whether  there  was  an  agreement  to  insure  was  for 
the  Jury.   (N.  T.)  319 

Policy  should  have  been  Introduced  in  B.  Mere  certificate  that 
property  was  insured  under  said  policy  not  sufDclent.   ...    (Ala.)  3SS 

E  considered  there  was  no  abandonment  of  the  voyage  insured. 
(U.  8.  C.  C.  A.)   S8S 

E  considered  loss  fell  upon  war  rislcs  policy  and  not  on  the  ordi- 
nary marine  policy (Eng.)  SS4 

E  considered,  suit  to  recover  commissions  advanced  to  agent  was 
not  premature (Okla.)  SS7 

In  action  attacking  release,  it  was  proper  upon  cross  examination 
to  show  Interest  of  witnesses  In  procuring  release (Ky.)   334 

Testimony  of  detective  connecting  accused  with  another  Incendiary 
Are   inadmissible (N.    Y.)  841 

Silence  on  part  of  accused  during  examination  of  other  witnesses 
not  an  admission  against  himself.  (N.  Y.)  341 

Statements  taken  by  Are  marshal  not  admissible  in  prosecution  for 
arson (N.    Y.)  841 

Questioning  accused  on  cross-examination  as  to  his  connection 
wltli  another  incendiary  Are  was  proper (N.   Y.)  S41 

B  held  sufficient  to  warrant  finding  that  accused  knew  of  exist- 
ence of  insurance <(?al.)  341 

Whether  or  not  insured,  contrary  to  his  warranty,  had  made  ap- 
plication for  insurance  and  had  been  declined,  was  vital,  and 
E  thereof  should  have  been  admitted (N.  Y.)  343 

Reference  to  insurance  in  action  for  damages  should  be  disre- 
garded     (Ind.)  348 

B  sufficient  to  submit  to  Jury  question  of  agent's  authority  to 
make  certain  statements   (Tex.)  84» 

In  prosecution  for  embezzelment  of  Insurance  proceeds.  It  was 
error  to  admit  copy  of  policy.  (Mo.)  881 

In  action  against  wroug-doer,  B  of  existence  of  compensation  in- 
surance was  not  admissible (Ill>)  888 

Admissions  of  Insurance  adjuster  were  binding (Conn.)  351 

Reference  to  insurance  was  harmless  error.  (N.  d)  868> 

In  action  by  step-child  to  recover  certain  property  alleged  to 
have  been  given  her  by  her  father,  tstimony  as  to  certain 
changes  of  t>eneflclaries  made  by  him  was  Inadmissible.    (Ark.)  SfO- 

Reference  to  insurance  was  prejudicial  and  should  have  been  ex- 
cluded.        (CJal.)    361,    (Wis.)   SSO- 

Judgment  against  principal  in  a  bond  Is  admissible  in  action 
against  surety.    (Okla.)  S6S 

Reference  to  insurance  was  properly  admitted.  (N.  H.)  363,  (Ark.)   375 

B  considered  policy  was  never  delivered (N.  D.)  STS* 

Admission  of  question  referring  to  Insurance  was  within  the  dis- 
cretion of  the  court (la.)  374 

Where  contract  with  reference  to  exchange  of  land  was  in  writing, 
plaintiff  could  not  show  prior  parol  agreement  with  reference  to 
payment  of  insurance  peremium (Mo.)  38(^ 
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E  concerning:  insurance  was  admissible  in   prosecution  for  arson. 

(Ind.)  380 

In  action  to  recover  value  of  household  sTOods  amount  of  insur- 
ance carried  wai»  inadmissible  in  question  of  their  value  .(U.  I.)   S8S 
E  considered  there  was  no  oral  contract  of  insurance.   ....(Minn.)  384 
In  action  to  recover  damages  to  auto,  it  was  error  to  admit  testi- 

•     mony  showing:  that  defendants  were  insured   (N.  Y.)   386 

In  action  for  damages  for  personal  injury,  admission  of  E  that 
plaintiff    was    insured    In    indemnity    company    was    reversible 

error   (Tex.)   S8t 

E  considered  there  was  a  "loss"  within  meaning  of  policy.    (Mo.)  387 
In  prosecution  for  arson,  policy  of  insurance  on  property  destroyed 

was  admissible (Mich.)   390 

Good  faith  communications  between  attorney  and  client  relating 
to  best  method   of  protecting  client's  Interest  were  privileged. 

(Kan.)  387 

The  rule  that  privilege  may  not  be  urged  respecting  communica- 
tions relating  to  perpetration  of  fraud  is  limited  ordinarily  to 

cases  of  actual  fraud  involving  moral  turpitude (Kan.)  387 

E  was  insufficient  to  show  that  broker  had  any  expreea  or  implied 
authority  to  act  for  insurer (Mass.)  400 

KXAMINATION   OF  ACXX>UNT8. 

[See  Fidelity  Insurance;   Iron-Safe   Clauae.] 

EXAMINATION  OF  INSUKBD. 

[See  Application;  Policy.] 

Provision  requiring  plaintiff  to  submit  to  examination  under  oath, 
not  being  made  condition  precedent  to  recovery,  his  refusal  to 
comply  was  no  valid  defense (Kan.)     46 

F^ailure  of  insured  to  submit  to  examination  forfeited  the  policy. 
(Tex.)     64 

Where  loss  occurs  is  place  for  examination (Wash.)     84 

Whether  insured  failed  to  appear  for  examination  without  reason- 
able cause  was  question  for  Jury (Wash.)     84 

E  president  did  not  waive  insurer's  right  to  enforce  forfeiture 
for  concurrent  insurance  (N.  Y.)     87 

EXS}CUTION  FOB  dUMB. 

[See  Public  Policy.] 
Policy  does  not  cover  death   resultiag  from  ezecntion  for  crime. 

(Ala.)  118 

Constitutional  provision  that  "No  conviction  shall  work  cormption 

of  blood  or  forfeiture  of  estate"  does  not  prevent  forfeiture  of 

Insurance    policy    where    Insured    was    executed    for    crime    of 

murder.    (Ala.)  118 

If  a  policy  Insured  a  life  against  contingency  for  K,  It  would  be 

void  as  against  public  policy (Ala.)  118 

Company's  consent  to  assignment  of  policy  did  not  bar  it  from 

claiming   no   liability   where   insured   was   executed    for   crime. 

(Ala.)  lU 

Incontestable   clause    did    not   preclude   company    from   disputing 

liability  where  insured  was  executed  for  crime.   (Ala.)  118 

Acceptance  of  premiums  with  knowledge  of  sentence  for  murder 

did  not   estop  company  from   denying  liability (Ala.)  110 

KXECUTORS  AND  ADMINISrFRATORS. 

Administrator  could  recover  face  value  of  term  policy,  less  loan 
and  unpaid  premium (Pa.)  800 

IfiXSMPnON. 

[See  Bankruptcy:  Debtor  and  (Creditor ;  Wife's  Policy.] 
Arkansas  statute  relating  to  E  of  proceeds  of  mutual  benefit  cer- 
tiflcate  construed   (Ark.)  207 


[See  Pleading.] 

Company  could  prove  loan  agreement  though  same  was  not  made 
E   in  pleading    (la.)     90 

That  company  had  obtained  possession  of  policy  and  refused  to 
deliver  it  was  sufficient  ground  for  failure  to  attach  copy  of 
policy  to  complaint   (Ind.)  100 

Pennsylvania  Statute  requiring  copy  of  application  and  by-laws 
to  be  admissible  in  evidence  does  not  apply  to  a  beneficial 
society.    (Pa.)  888 
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■XPL08I0N. 

[See  Gasoline  Clause.] 

BXPVLSION. 

[See  Fraternal  Benefit  Societies.] 

Remedies  acrainst  unincorporated  association  for  wronirful  B 

(W.  Va.)  S8S 

Provision  of  constitution  and  by-laws  of  unincorporated  associa- 
tion are  conclusive (W.  Va.)  SSS 

Evidence  considered,  member's  E  was  in  direct  malice  . .   (W.  Va.)  S33 
Mutual   benefit   society   has   a   rifrht   to   prescribe   any  reasonable 

pounds  for  E (Wis.)  SS7 

Member  was  estopped   from  making  objection   to  jurisdiction  of 

committee  by  which  charres  against  him  were  tried (Wis.)  237 

By-laws  for  E  construed (Wis.)  S37 

BXTBNDBD  INSURANCE. 

[See  Paid-Up  Insurance;    Policy;   Statutes.] 

Evidence  considered  the  loan  value  was  insufficient  to  establish 
E (Ga.)  140 

Where  loan  value  was  not  sufficient  to  pay  full  premium  there 
was  no  E  '. (Oa.)  140 

Company  was  liable  notwithstanding  policy  had  not  been  pre- 
sented for  endorsement  of  E  option (la.)   147 

Note  executed  by  Insured  which  was  not  a  lien  upon  policy  was 
not  such  indebtedness  as  should  be  taken  Into  consideration  In 
computing  E (N.  C.)   148 

On  payment  of  9  premiums,  policy  had  loan  value  of  amount  next 
opposite  the  figure  9  in  the  table  of  values (N.  C.)     14S 

Accrued  loan  value  of  policy  until  assumed,  will  continue  policy 
in  force (Oa.)  157 

Accrued  loan  value  under  original  policy  would  not  extend  insur- 
ance as  against  reinsurer  (Oa*)  167 

Upon  default  in  payment  of  extension  note,  E  should  be  com- 
puted from  time  of  giving  note (N.  C.)  148 

IiMored  was  entitled  to  credit  for  amount  of  unearned  interest  in 
hands  of  company  at  time  of  lapse  (N.  C.)  148 

CkHirt  could  use  combination  of  statute  and  policy  to  give  con- 
tract construction  most  favorable  to  insured   (Tex.)   167 

Miscaluculation  of  terms  of  extension  being  due  to  the  negligence 
of  the  company  equity  would  not  afford  relief  by  canceling 
endorsement    (Vt.)  168 

Mistake  by  company  in  calculation  of  extended  insurance  was  not 
mutual  mistake,  insured  having  no  knowledge  that  there  had 
been  mistake  in  computation (Vt)  168 

Bhidorsement  on  policy  as  to  E  was  not  a  contract (Vt)  168 

Upon  the  lapse  of  the  policy,  the  only  rights  of  insured  were  to 
have  reserve  applied  to  payment  of  indebtedness  and  balance 
used  for  puropse  of  E  (Ala.)  179 

The  fact  that  policy  contained  option  to  renew  did  not  extend 
policy  so  as  to  cover  accident  occurring  on  day  following  day 
of  expiration   (CJal.)  883 

FACIUTT  PAYMKNT  CUkUSB. 

[See  Payment;  Policy.] 
Company  complied  with  the  terms  of  the  policy  containing  "Pa- 
clllty  payment"  clause (Md.)  144.  (N.  T.)   176.  (Mo.)  185 

FAIiSB  SWEARING. 

[See  Fraud:  Policy;  Proofs  of  Loss.] 

Insured  could  recover  regardless  of  false  statements  in  proof  of 
loss,  where  company's  adjuster  Inserted  same  (Ore.)     47 

Company  claiming  F  must  show  that  false  statements  were  fraudu- 
lenty  made  and  actually  induced  company  to  adjust  claim.  . . 
(Ore.)     47 

Mistakes   honestly    made    by    Insured    coiyd    not    be    made    basis 

of  F <Va.)     74 

FfDRUTT  INSURANCB. 
[See  Policy;  Principal  and  Surety.] 

Representations  in  application  for  bond  construed  as  promissory 
obligation  require  only  subMantial  compliance (Ky.)  342 

Misrepresentation  in  application  for  bond  that  employe  had  al- 
ways theretofore  faithfully,  honestly  and  punctually  accounted 
for  all  funds  under  his  control  barred  recovery (Ky.)   348 
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Provision  In  bond  requiring  flling  of  claim  within  six  months  from 

expiration  or  cancellation  constituted  good  defense (Kan.)  3S1 

In  absence  of  sufflcient  allegations  of  performance  of  conditions 

with    reference    to    notice    and    sufficient    allegation    of   waiver. 

there  could  be  no  recovery (Qtui  3St 

Provision   with    reference   to    parties   was    inserted    for   benefit   of 

surety  and  not  for  employe (N.  Y.)   37f 

Proof  strictly  the  same  as  required   in  prosecution  for  embezxle- 

ment  is  not  prerequisite  to  recovery  on  fidelity  bond  ....  (Kan.)  379 
Company  was   estopped   to   deny   that   person   whose   fidelity  was 

guaranteed  was  agent  or  employe  of  plaintiff (Kan.)   379 

Evidence    considered.    Application    was    not    procured    by   fraud... 

(Mo.)   38> 

F  contract   is  not   within  the  statute  of  frauds  requiring  special 

promise  to  answer  for  the  debt,  default  or  doings  of  another  to 

be  in  writing (Minn.)  334 

Evidence  considered  there  was  no  oral  contract  of  Insurance 

(Minn.)  384 

Bends  to  secure  the  fidelity  of  employe  are  governed  by  the  laws 

applicable  to  contracts  of  insurance (Minn.)  384 

Misrepresentation   by  obligee   of   matters  which   Increase  the   risk 

of  loss  avoid  fidelity  bond (Minn.)  383 

Breach  of  warranty  forfeited  bond (U.  S.  C.  C.  A.)   386 

Fidelity  bond  is  an  insurance  contract (Tex.)  388 

Company   could   not    rescind    for    misrepresentation   after   waiting 

more  than  a  year  after  notice  of  loss (Tex.)  387 

Texas    statute    providing    each    policy    shall    be    accompanied    by 

written    bond   or   printed    copy   of  application,    etc,    applied    to 

fidelity  bond (Tex.)  387 

That  directors  in   bank  made  good  cashier's  defalcation  did   not 

prevent  recovery  on   bond (Tex.)  387 

Where  employer's  claim  for  loss  was  based  on  ground  that  em- 
ploye consumed   a   large  amount  of  liquor  without   paying  for 

same,    burden    of   proving   that   such   emplosre   did   not   pay  for 

the  liquor  consumed  was  on  claimant (€?aL)   398 

In  action  on  Fidelity  policy  itemised  statement  of  claim  Is  sufD- 

cient (CJal.)  391 

Evidence  considered,   employer  did   not  give  prompt  notice  after 

executive  officer  received  notice  of  employe's  dishonesty.  ((3aL)  398 
Fidelity   insurer  was  not  liable   for  dishonest   acts  committed   by 

employe  after  knowledge  of  employer (OlI.)   398 

FIRB. 

[See  Definition;  Policy;  Risk.] 

FORBCIX>Sl7RB. 

[See   Mortgage;    Policy.] 

FORBIGN  COMPA3<nr. 

[See   Statutes;   Taxes  and  Taxation.] 

Upon  consenting  to  service  upon  Insurance  commissioner,  he  was 
thereby  made  company's  agent  for  that  purpose. (la.)       t 

Allegation  that  plaintlfF  was  foreign  corporation  "authorised  to 
transact  business  in  the  State  of  New  York  and  has  office  for 
that  purpose  in  the  Borough  of  Manhattan,"  sustains  inference 
that  contract  was  made  In  New  York,   (N.  Y.)     74 

Complaint  by  foreign  New  York  Company  falling  to  allege  that 
at  time  of  contract.  It  had  authority  to  do  business  in  New 
York,  is  defective (N.  Y.)     78 

By  statute  a  foreign  corporation  may  be  sued  in  any  county  In 
which  cause  arose  or  plaintiff  resides (Kan.)  194 

Appointment  of  Insurance  commissioner  to  accept  service  of  pro- 
cess was  irrevocable (Mass.)  138 

The  continued  existence  of  policies  of  F  after  expiration  of  its 
license  did  not  constitute  doing  of  business.   (Mass.)  138 

The  court  acquired  Jurisdiction  of  F  through  service  upon  agent 
duly  authorized  to  receive  service  within  the  state.  ....   (Mass.)  138 

There  Is  presumption  that  Judgment  against  F  was  based  upon 
the  count  on  which  it  could  lawfully  have  been  entered.  (Mass.)  138 

F  was  obliged  to  comply  with  the  requirements  of  Iowa  code  re- 
lating to  appointment  of  Insurance  commissioner  as  ag^t  for 
service  of  process.   (la.)  147 

Service  on  Insurance  commissioner  under  Iowa  Statute  may  be 
obtained  in  action  by  non-resident  of  the  state (la.)  148 
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Agent  cannot  recover  of  F  commissions  on  policy,  application  for 
which  he  obtained  before  authorized  to  transact  business  in 
the  state (Pa.)   18S 

Society  had  no  right  to  transact  business  in  foreign  state  with- 
out permission (la.)  216 

Foreign  societies  admitted  to  do  business  were  bound  by  Sec. 
1824  of  Iowa  Code  as  to  classes  of  persons  who  may  be  desig- 
nated beneflciaries. (la.)  S17 

Foreign  fraternal  benefit  society  must  show  compliance  with  Its 
own  laws  as  to  right  to  do  business  in  the  state  to  entitle  it 
to  admission   (Neb.)  2SS 

Courts  of  equity  have  jurisdiction  to  appoint  Receiver  for  insol- 
vent Insurance  corporation  licensed  to  do  business  in  the  state. 
(in.)  363 

Illinois  court  had  Jurisdiction  to  appoint  receiver  for  Illinois 
assets  of  insolvent  beneficial  association  of  Pennsylvania,  li- 
censed to  do  business  in  the  state    (111.)   263 

What  is  necessary  to  give  court  Jurisdiction  ^n  personam  over 
foreign    corporation (111.)  S6S 

An  Illinois  Insurance  Company  transacting  business  from  main 
office  in  Chicago  largely  by  mail,  was  not  "engaged  In  business" 
in  Nebraska (111.)   264 

Statute  stipulating  who  shall  be  deemed  agent  of  company  for 
purpose  of  service  of  process,  is  not  applicable  to  foreign  cor- 
poration unless  "doing  business"  In  such  state (111.)  264 

What  constitutes  doing  business  by  foreign  corporation  In  such 
manner  as  to  make  it  subject  to  jurisdiction  (111.)  264 

Mere  soliciting  of  business  by  agent  of  foreign  corporation  is  not    * 
such    "doing   business"  within  the  state  as  to  stibject   foreign 
corporation  to  jurisdiction  of  courta   (111.)  264 

There  was  no  such  agency  as  would  warrant  service  of  summons 
upon  agent (U.  8.  D.  O.)  2tS 

Where  sherifTs  writ  described  person  as  "Secretary  of  State  and 
Bx-Offlcio  Insurance  Commissioner"  the  cour^  would  take  judi- 
cial notice  that  such  person  was  holder  of  such  office.   . . .  (Ala.)  339 

Sheriff's  writ  of  service  on  designated  person  as  "Secretary  of 
State  and  Ex-offlcio  Insurance  Commissioner"  was  sufficient 
proof  of  service (Ala.)  339 

Only  Judgment  creditors  are  entitled  to  share  in  statutory  deposits 
of  F (Ala.)   360 

Insurance  commissioner  had  no  power  to  revoke  license  of  F.  (Mo.)   369 

Pennsylvania  law  for  service  of  process  upon  insurance  commis- 
sioner in  cases  against  foreign  companies  does  not  make  such 
method  of  service  exclusive (Pa.)  367 

Pennsylvania  law  requires  each  foreign  corporation  to  have  au- 
thorized agent  for  service  of  process  in  every  place  in  state 
in  which  it  carries  on  businesa   ' (Pa.)  867 

A  charter  right  of  a  corporation  follows  such  corporations  wher- 
ever it  goes. (Neb.)   374 

Foreign  insurance  commissioner  had  right  to  administer  funds  of 
insolvent  F (Neb.)  374 

FORFBTTUKB. 

[See  Estoppel:  Policy;  Waiver.] 
Provision   that   policy   shall   be   suspended   so    long   as   any    por- 
tion of  premium  remained  due  and  unpaid  was  valid (Neb.)     8 

A  plea  from  forfeiture  by  reason  of  change  in  possession  without 

consent   of   company   was   good (Ala.)     30 

Where    company    treated    policy    as    valid,    with    notice    of    facts 

effecting  a  F,   F  was  waived (Ala.)     20 

(General  agent  with  full  knowledge  of  facts  may  waive  F.  .(Ala.)     20 
The   question   whether  F  had   been  waived  by   an   agen^  acting 

within  scope  of  his  authority  was  for  jury (Ala.)     20 

Where  insured  was  adjudged  a  bankrupt  and  property  sold,  policy 

was  rendered  void  as  to  claim  of  insured (N.  T.)     21 

Texas  Statute  providing  that  misrepresentation  shall  be  no  cause 

for  F  unless  the  insurer  elects  to  rescind  in  90  days,  applies  to 

hail    insurance    (Tex.)     23 

Where  Ck>mpany  waived  F  on  account  mortgage  it  was  entitled 

to  recover  on  premium  note (Mo.)     28 

Where  company  has  the  right  to  forfeit  any  act  inconsistent  with 

claim   of  F  ordinarily  waives  such   F (Tex.)     29 

A  chattel  mortgage  placed  upon  property  after  issuance  of  policy, 

but  paid  off  prior  to  time  of  Are,  no  cause  for  F (Wash.)     32 
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Failure  to  pay  premium  note  did  not  terminate  insurance  . . . 
(Ky.)    162,    (a    D.)      64 

Refusal   to  enter  into  appraisement  barred   recovery (Wash.)     SS 

Insured  filed  warranty  as  against  additional  Insurance (Ga.)     St 

Under  terms  of  policy  no  recovery  could  be  had  where  goods  were 
removed    without    company's    consent (Tex.)     6t 

Keeping  fire  works  on  premises  F  policy ((}a.)     63 

Failure  of  Insured  to  submit  to  examination  forfeited  the  poli- 
cy      (Tex.)     64 

That  property  was  vacant  at  Issuance  of  policy  did  not  render 
policy  void,  but  remaining  unoccupied  for  more  than  10  days 
before  the  Are,  policy  was  avoided (Ga.)     76 

Within  the  terms  of  the  policy,  mortgagee's  rights  against  in- 
surer were  no  greater  than  those  of  Insured (N.  T.)     S7 

There  was  no  waiver  by  insurer,  or  estoppel  from  insisting  that 
policies  were  F  by  concurrent  Insurance (N.  T.)     87 

Retention  of  proof  of  loss  by  Insurer  did  not  waive  right  to  claim 
F  upon  ground  of  unauthorized  concurrent  Insurance. ..  .(N.  Y.)     87 

Evidence  that  mechanics  were  employed  about  insured  premises 
for  some  6  months  was  insufflclent  to  show  employment  for 
15    consecutive    days    (N.    T.)     87 

Where  concurrent  Insurance  exceeded  amount  permitted  by  rider, 
policy  was  F (N.  T.)     87 

Burden  of  proving  breach  of  condition  forfeiting  policy  is  upon 
insurer    (N.    T.)     87 

Provision  forfeiting  Are  policy  If  mechanics  were  employed  in 
altering  premises  for  longer  period  than  15  days  at  one  time 
is  highly  penal  and  will  not  be  enforced (N.  T.)     87 

Company  having  unlawfully  declared  policy  void,  insured  could 
recover  premium  with  interest,  without  deduction  for  protec- 
tion      (Pa.)     §3 

South  Dakota  statute  that  acknowledgment  of  receipt  of  premium 
shall  be  conclusive  evidence  of  payment,  precludes  company 
from  showing  acceptance  of  note  and  F  because  of  failure  to 
pay  same    (S.    D.)     88 

Where  company  treated  premium  note  as  in  existence  and  de- 
manded pajrment  after  maturity.  It  could  not  claim  F  for  de- 
fault in  payment  at  maturity (S.  D.)  98;   (Ky.)  162.  163 

Agreements  for  F  for  non-payment  of  premiums  are  valid  and 
enforceable      (Ala.)   108 

A  stipulation  in  loan  contract  for  F  of  paid-up  policy  for  non- 
payment  of  loan   was  void (Ala.)  108 

"Deposit  on  paid-up  policy"  to  secure  loan  was  a  "pledge."  and 
provision  for  F  of  pledge  on  default  was  void (Ala.)  108 

That  insured  previous  to  application  was  aftllcted  with  mitral  re- 
gurgitation rendered  policy  voidable  at  election  of  company  ... 
(Ind.)  107 

Misrepresentation  Is  ground  of  voldance  on  Insurance  policy.  (Ind.)  108 

False  answer  in  application  as  to  other  insurance  voids  policy 
(Ind.)    108.    (Kan.)  301 

Ck>nstitutional  provision  that  "No  conviction  shall  work  corruption 
of  blood  or  F  of  estate"  does  not  prevent  F  of  insurance  policy 
where  insured  was  executed  for  crime  of  murder (Ala.)  118 

Where  applicant  enters  answers  in  application  himself  warrant- 
ing them  to  be  true,  any  material  variation  changing  the  risk 
voids   the   policy    (Ga.)   181 

In  action  on  policy  evidence  considered  and  verdict  directed  for 
defendant   (Ga.)  188 

Failure  to  pay  initial  premium  will  not  forfeit  policy  in  absence 
of  a  provision  to  that  effect (Ind.)  183 

When  misrepresentations  are  cause  for  F (W.  Va.)  186 

Applicant  withholding  information  regarding  consultation  with 
physician   forfeits   policy (Mo.)  148 

Applicant's  statement  regarding  consultation  with  physician  for- 
feited  policy (Mo.)    148,    (Ind.)  287 

Insurance  contract  will  be  interpreted  when  possible  to  avoid  F 
(S.   D.)   146,    (Tex.)   167 

Act  of  company  putting  beneficiary  to  expense  would  not  estop 
it  from  insisting  upon  a  F (Ind.)  ISS 

False  statement  that  Insured  had  never  been  refused  Insurance 
by  another  company  rendered  policy  void  at  election  of  insurer 
in  absence  of  waiver  or  estoppel (Ind.)162.    (N.  T.)  888 

Ck>mpany  must  prove  that  aggregate  amount  demanded  of  policy- 
holder was  legal  and  correct  and  that  upon  due  notice  he 
failed    to    make    payment (Mo.)  164 
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Non-pasrment  of  Illegal  assessment  did  not  forfeit  policy   

(Mo.)    164.  18» 

Policy  was  term  policy  for  year,  and  non-payment  of  second 
premium   effected   F (Wash.)  119 

Where  facts  pleaded  were  sufflcient  to  show  waiver  of  P.  the  fact 
that  pleading  was  not  so  labelled  was  immaterial (Ky.)   16S 

Where  company,  after  default  In  payment  of  premium  note  sent 
notice  of  second  premium,  it  acknowledged  that  policy  was 
still    in    force (Ky.)  163 

Equity    abhors    F    (Mo.)   189 

Upon  failure  to  pay  premium  note  at/ maturity,  policy  became 
forfeUed     (Ga.)   198 

Evidence  considered  question  of  estoppel  to  roly  on  F  for  mis- 
representations was  for  jury    (Tex.)   202 

Mutual  benefit  society  could  not  forfeit  a  benefit  certificate  while 
it  held  one   full   unapplied  monthly   assessment (la.)   209 

IMdence  considered  society  was  estopped  from  setting  up  F 
of  membership    (Mich.)   215 

Certification  of  temperate  habits,  when  in  fact  applicant  was  liv- 
ing  in  open  adultery,    invalidated  contract    (111.)   223 

False  statement  as  to  relationship  of  beneficiary  invalidated  con- 
tract     (111.)   223 

Though  statement  was  false,  policy  was  not  void,  since  it  was  not 
issued  on  the  faith  of  such  statement (Tex.)   224 

Certification  to  false  statements  in  application  invalidated  con- 
tract     (Fla.)  226 

That  premiums  were  In  arrears  at  time  of  payment  Is  of  no 
importance  where  there  is  nothing  in  certificate  making  it  void 
for  non-payment  thereof  (N.   J. )   235 

Failure  to  pay  assessment  as  required  forfeited  certificates.  .(Oal.)  242 

Rules  of  waiver  or  of  F  are  applicable  to  mutual  benefit  so- 
cieties      (Mo.)   244 

Society  recognizing  continued  existence  of  contract  by  requiring 
proofs  of  claim,  right  to  defend  on  previously  known  grounds 
of   F    is    lost (Mo.)   244 

Fraud  on  part  of  Insured  renders  policy  void  without  express  pro- 
vision to  that  effect  in  policy   (Ala. )   248 

False  statements  in  application  as  to  health  forfeits  policy 
(Ala.)   248 

Socloty  was  not  estopped  from  claiming  F  for  failure  to  furnish 
notice  of  death    (Mo. )   254 

There  was  no  evidence  of  waiver  of  F  for  failure  to  give  notice 
of    death     (Mo.)   255 

One  who  makes  claim  of  F  must  show  strict  compliance  with 
all  necessary  conditions  precedent  upon  which  the  exaction 
is   based    (N.    J.)   258 

That  Insurer  made  no  demand  on  employer  for  premium  and  gave 
no  notice  to  insured  of  non-payment  of  premium,  did  not 
prevent    F    (Ala.)   272 

The  fact  that  officer  of  company  had  with  rubber  stamp  added 
to  anpllcation  the  words  "no  exceptions"  did  not  prevent  F 
because  of  misstatement  (N.  Y.)   289 

Use  by  insured  of  hypodermic  needle  resulting  In  blood  poison- 
ing, which  caused  death,  being  in  violation  of  law,  the  pol- 
icy   was    forfeited (N.    Y.)    304 

Misrepresentation  in  application  for  bond  that  employe  had  al- 
ways theretofore  faithfully,  honestly  and  punctually  accounted 
for  all   funds  under  his  control   barred   recovery (Ky.)   342 

Provision  in  bond  requiring  filing  of  claim  within  six  months  from 
expiration   or   cancellation   constituted    good   defense (Kan.)   352 

Judgment  by  default  against  foreign  company  should  be  set  aside 
where   delay  was  excusable (Miss.)   375 

Misrepresentation  of  matters  which  Increase  the  risk  of  loss  avoid 
fidelity   bond    (Minn.)   386 

Misrepresentation    avoided    bond (Minn.)   385 

Breach  of  warranty  forfeited   bond (U.   8.   C.   C.   A.)   386 

Assured  was  not  absolved  from  making  report  of  accident  re- 
quired  by   policy (N.   Y.)   391 

FRATERNAL  BENEFIT  ORDERS. 

[See    Beneficiary;    Constitution    and    By-Laws;    Expulsion;    Reinstate- 
ment;   Sick   Benefit    Suspension.] 

It  is  presumed  that  death  took  place  at  end  of  seven  years.  (Neb.)   201 

Change  of  assessments  to  make  them  conform  to  cost  of  Insurance 
according  to  age  Is  reasonable  change.   (Neb.)  201 
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Violation  of  by-law  adopted  during  Insured's  absence  of  7  years 
will  not  avoid  contract (Neb.)  201 

Pov/or  to  enact  by-laws  Is  an  Inherent  and  continuous  one..  (Neb.)   201 

Member  cannot  complain  of  necessary  Increase  of  rates.   ...(Neb.)   201 

There  Is  no  presumption  that  death  occurred  at  any  particular 
time  duriner  7  years'  absence (Neb.)  201 

Every  member  of  F  promises  to  pay  certificate  of  every  other 
member (Neb.)  201 

Under  Nebraska  law  attorneys'  fees  cannot  be  taxed  In  costs  in 
action  on  mutual  benefit  certificate    ,.(Neb.)   202 

Question  of  sound  health  at  time  of  application  was  for  Jury. 
(Tex.)  202 

D.  C.  Statute  requires  copy  of  application  to  be  attached  to  cer- 
tificate     (D.  C.)   203 

By-law  physically  attached  to  certificate  was  not  available  to 
Insurer (D.  C)  202 

One  among  rival  claimants  to  Insurance  who  had  advanced  premi- 
ums was  entitled  to  receive  back  amount  advanced (Qcu)   202 

Knowledge  of  agent  of  applicant's  health  Imputed  to  company. 
•. (Tex.)   203 

Letters  by  officers  of  supreme  lodge  to  local  lodge  regarding 
payment  of  claim,  sent  In  good  faith  and  upon  reasonable 
grounds  for  belief,  were  not  libelous (U.  8.  C.  C.  A.)   204 

Oood  health  Is  necessary  to  entitle  member  to  reinstatement.  . 
(Kan.)   204 

Instruction  as  to  necessity  of  concurrent  delinquency,  suspension 
and  bad  health  was  not  erroneous.   (Kan.)   204 

Instruction  as  to  necessary  requirements  as  to  good  health  held 
erroneous.    (Kan. )   204 

Interest  Is  collectible  from  date  of  filing  proofs  of  death.    (Kan.)   204 

Society  had  the  right  to  amend  by-laws (Kan.)   20S 

Society  cannot  obligate  itsfelf  to  pay  old  age  benefits  where  char- 
ter does  not  give  it  such  power (Kan.)   20S 

Citizenship  of  members  of  unincorporated  society  determine  juris- 
diction of  federal  court (U.  a  O.  C.  A.)  20S 

Evidence  considered  society  was  doing  business  within  state.  (Fla.)   206 

Kansas  statute  does  not  give  F  authority  to  obligate  Itself  to  pay 
old    age    benefits (Kan.)   206 

An  action  against  Insured  to  cancel  certificate  was  properly  con- 
tinued      (Minn.)   206 

Arkansas  statute  relating  to  exemption  of  proceeds  of  mutual 
benefit   certificate   construed (Ark.)   207 

Arkansas  statute  exempts  proceeds  of  benefit  certificate  from 
garnishment    (Ark. )   207 

Under  terms  of  by-laws  funds  divided  on  dissolution  of  subor- 
dinate lodge  could  be  recovered  by  state  counsel  of  the  order. 
(N.   Y.)  207 

Whether  there  had  been  a  violation  of  law  was  for  Jury.    ..(Ark.)   208 

Where  insured  was  killed  by  policeman  In  a  house  of  ill  fame 
thtro  was  no  violation  of  law  as  to  prevent  recovery    ....(Ga.)   209 

A  member  is  not  liable  for  assessments  levied  prior  to  the  time 
he  became  a  member (la.)  200 

Offer  by  telephone  to  pay  assessment ' refused  by  •ociety,  made 
tender  of  assessment  unnecessary (la.)   201 

Previous  acceptance  of  delinquent  assessments  was  not  -waiver 
where  society  ffave  notice  that  future  assessments  must  be  paid 
within  rcfiulred  time (la.)   200 

Mutual  benefit  society  could  not  forfeit  a  benefit  certificate  while 
It  held  one  full  unapplied  monthly  assessment (la.)   201 

Expelled  member's  failure  to  appeal  from  local  tribunal  of  so- 
ciety to  grand  executive  counsel  because  of  lack  of  confidence 
was  not  legal  excuse (Pa.)   20f 

Wher^  society  was  not  liable  its  subsequent  offer  to  return  a  por- 
tion or  all  of  assessments  paid  by  member  did  not  render  It 
liable (Ark.)  210 

Evidence  considered  member  was  not  properly  reinstated  and  pol- 
icy was  not  In  force  at  time  of  death (Ark.)   210 

Evidence  considered  and  held  insufficient  to  make  out  case  of 
breach  of  warranty (Minn.)  210 

Subordinate   lodge   in   taking   in  and   initiating  candidates  acts  as 

agent  of  the  supreme  lodge (Ala.)  Sll 

Supreme  lodge  is  liable  for  torts  of  subordinate  lodge  in  initiating 
members (Ala.)  811 
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Insured's  wife  entitled  to  cancellation  of  policy  In  favor  of  new 
beneflclary  obtained  while  insured  was  insane (Cal.)  211 

Under  claim  an  insured  had  previously  made  over  payments  of 
assessments  it  must  appear  that  over  payments  were  sufficient 
to  pay  assessments  between  time  of  suspension  and  death.  (Ky.)   211 

Exoneration  of  a^rent  for  tort  must  also  result  in  exoneration 
of    the    principal    (Ala.)   212 

In  action  against  lodge  for  tort  in  initiating-  evidence  that  an- 
other member  met  death  in  the  same  manner  as  plaintiff's 
decedent,    was    admissible (Ala.)  212 

Whether  decedent  by  voluntarily  submitting  himself  for  initia- 
tion assumed   the   risk  incident  thereto  was  for  Jury. ...  (Ala.)   212 

Dismissal  of  complaint  in  tort  action  against  subordinate  lodge 
and    individuals,    did   not   exonerate    supreme    lodge (Ala.)  212 

Ck>mplaint  sufficient  against  supreme  lodge  and  subordinate  lodge 
for  torts  of  subordinate   lodge  In  initiation (Ala.)  212 

Evidence  was  sufficient  for  submission  to  Jury  on  question 
whether  supreme  instructor  acted  within  his  authority  In  giv- 
ing approval  to  initiation  apparatus  used (Ala.)  212 

Evidence  considered  and  held  sufficient  to  support  Jury's  find- 
ing that  release  was  procured  by  fraud   (Kan.)  21S 

Where  agent  demanded  and  received  assessments  on  old  basis 
with  knowledge  of  insured's  change  of  occupation,  society  was 
estODped    claiming    forfeiture    (Tex.)  218 

A  by-law  of  a  mutual  benefit  society  that  no  officer  of  a  focal 
lodge  shall  have  power  to  waive  any  of  the  provisions  of  cer- 
tificate  is  valid    (Tex.)   213 

The  insurance  commissioner  was  the  only  party  on  whom  legal 
service  of  process  could   be  had   (Ark.)  214 

Evidence  considered  insured  was  not  duty  bound  to  give  notice 
of  hazardous   occupation    (Ark.)  214 

Local  medical  examiner,  being  agent,  could  waive  warranties  in 
application    (Kan.)  214 

A  local  medical  examiner  employed  by  the  supremo  medical  ex- 
aminer was  not  an  officer  of  local  lodge  within  meaning  of 
statute     (Kan.)  214 

Where  examining  physician  with  full  knowledge  of  applicant's 
condition,  filled  in  application,  there  was  waiver  of  forfeiture 
for  false  warranties    (Kan.)  214 

Where  society  was  estopped  from  claiming  forfeiture  for  failure 
to  deduct  difference  between  increased  assessment  and  amount 
paid     (Tex.)   214 

Annotation — Validity  and  effect  of  rule  of  benefit  society  requir- 
ing designation  of  beneficiary  by  will  or  contract  21S 

Annotation — Effect  of  consideration  moving  from  beneficiary  or- 
iginally named  in  certificate  by  mutual  benefit  association,  upon 
the  right  of  a  member  to  change  beneficiary 21S 

Evidence  considered  society  was  estopped  from  setting  up  for- 
feiture of  membership    .■ (Mich.)   21S 

Insured  having  right  to  change  beneficiaries,  method  of  making 
the  change  can  be  questioned  only  upon  the  ground  that  It  was 
legally  insufficient  to  accomplish  that  purpose   (Tex.)   21S 

Beneficiary  In  mutual  benefit  certificate  has  no  vested  interest 
which  prevents  insured  from  changing  terms  of  contract  (Tex.)   21S 

To  pay  indemnity  did  not  violate  constitutional  guaranty  of  due 
process   of   law    (la.)   216 

Society  having  ratified  Insured's  alteration  of  the  certificate.  It 
was  estopped  to  repudiate  Its  action   (Tex.)  216 

Where  society  with  knowledge  of  insured's  alteration  of  certifi- 
cate paid  the  money  into  court  it  ratified  such  alterations  . . . 
(Tex.)  216 

The  erasure  of  name  of  one  beneficiary  made  contract  voidable 
at  option  of  society   (Tex.)  216 

Contract  construed  as  between  representations  and  warranties 
(Neb.)  217 

In  event  of  illegality  in  designation  of  beneficiary,  the  benefit 
will  pass  to  the  estate  of  the  Insured (la.)   217 

Foreign  societies  admitted  to  do  business  were  bound  by  Sec.  1824 
of  Iowa  Code  as  to  classes  of  persons  who  may  be  designated 
beneficiaries   (la.)  217 

By-law  "If  designation  of  beneficiary  shall  fail  for  Illegality  or 
otherwise,  the  benefit  shall  revert  to  the  lawful  benefit  fund" 
is  invalid  under  Iowa  statute    (la.)  217 
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Members  of  a  mutual  benefit  society,  as  well  as  their  heirs.  ar« 
bound  by  its  by-laws,  If  valid   (la.)  J17 

Where  evidence  showed  misrepresentation  as  to  cause  of  death 
it  was  error  to  direct  verdict  in  favor  of  plaintiff (Ky.)  Sit 

What  proof  necessary  to  constitute  defense  of  breach  of  war- 
ranties     (Nob.)  SIS 

Evidence  considered  tho  court  should  have  directed  a  verdict 
for  society    (Neb.)  218 

In  absence  of  explanation  or  other  evidence  statements  in  proofs 
of  death  as  to  agre  of  insured  are  conclusive   (N.  T.)  SIS 

Evidence  considered  and  held  to  show  misrepresentation  as  to 
aere    (N.   T.)  218 

Evidence  considered  question  whether  plaintiff's  statement  as 
to  cause  of  death  of  insured  was  intentionally  false  was  for 
Jury    (Ky.)  21f 

Although  Insured's  mother  was  living  in  home  for  widows,  she 
was  nevertheless  member  of  his  "family"    (Mo.)   Sit 

Sufficiency  of  complaint  in  action  to  set  aside  Judgment  of  can- 
cellation   of   certificate    (Minn.)   S20 

Statement  in  coroner's  certificate  that  "suicide"  wa*  "contrib- 
utory" to  death  of  Insured  did  not  make  prima  facie  case  for 
defendant    (Mo.)   220 

Tlie  question  of  cause  of  death  was  for  Jury   (Mo.)   220 

Beneficiary  in  mutual  benefit  certificate  has  a  mere  expectancy 
and  no  vested  interest   (8.  C.)  SSO 

It  is  not  necessary  that  a  contract  changing  beneficiaries  should 
be  set  forth  in  a  single  instrument   (S.   C.)   SSt 

Acts  of  insured  and  society  constitute  contract  bm  would  effect- 
ually change  beneficiaries  in  favor  of  new  designee (S.  C.)  220 

Where  ill  health  Is  pleaded  to  bar  reinstatement  burden  of  proof 
is   on   defendant    (Fla.)   221 

Plea  that  insured  was  not  in  good  health  to  entitle  her  to  re- 
instatement  must   be   specific    (Fla.)   221 

Pregnancy  does  not  bar  reinstatement  requiring  good  health.. 
(Fla.)   221 

Sister   held   not  to  bo  a   "dependent" (Me.)   221 

On  issuance  of  new  certificate  it  must  be  construed  as  if  the 
provisions  of  the  constitution  of  the  society  then  In  force  had 
been   actually  incorporated   in   it    (8.   C.)   221 

Amendment  of  laws  held  not  retroactive   (Col.)   222 

Burden  of  proving  Intemperate  use  of  intoxicants  was  on  so- 
ciety      (111.)   22S 

Where  original  beneficiaries  directed  proceeds  to  be  paid  to  new 
beneficiary  latter  was  entitled  to  the  proceeds (Mich.)   222 

Evidence  considered  there  was  sufficient  change  of  beneficiaries 
(Mich.)  222 

Insurance  department  may  exercise  only  discretionary  powers 
given    it    by   statute    (Neb.)   222 

Foreign  fraternal  benefit  society  must  show  compliance  with  Ita 
own  laws  as  to  right  to  do  business  in  the  state  to  entitle  it 
to    Rflniisslon     (Neb.)   222 

On  question  of  misrepresentation  of  age  agreement  as  evidencing 
lepal   age   inadmissible    (Wash.)    223 

Question  as  to  misrepresentation  of  age  was  for  Jury (Wash.)   223 

Certification  of  temperate  habits  when  In  fact  applicant  was 
living   in  open  adultery  invalidated   contract    (III.)   223 

False  statement  as  to  relationship  of  beneficiary  Invalidated  con- 
tract      (III.)   223 

Where  a  life  policy  lapsed  before  insured's  death  and  before  re- 
insurer assumed   liability  reinsurer  was  not   liable    (Oa.)   224 

Beneficiary  was  not  entitled  to  benefits  named  in  policy  for 
death  resulting  from  an  "accident  of  travel"    (Ga.)   224 

Failure  to  allege  performance  of  condition  precedent  named  on 
policy  rendered   complaint  defective    (Tex.)   224 

Though  statement  was  false,  policy  was  not  void  since  it  was 
not  issued  on  the  faith  of  such  statement   (Tex.)  224 

Verdict  in  favor  of  plaintiff  was  so  contrary  to  evidence  as  to 
necessitate    reversal    (Tex.)  224 

Burden  of  proof  was  upon  society  to  establish  breach  of  war- 
ranty     (Fla.)  SSt 

Certification  to  false  statements  in  application  Invalidated  con- 
tract  (Fla.)  SSt 

Insurer  may  waive  time  specification  In  proof  of  loss  clause  in 
certificate   (Fla.)  22t 
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Evidence  insulllclent  to  establish  that  Insured  was  ensaffed  in  oc- 
cupatlon  of  saloon  keeper,  or  bar  tender (N.  T.)  MS 

City  court  has  Jurisdiction  of  suits  brought  on  insurance  policies 
where  plaintlfT  resides  and  defendant  is  served  in  city  where 
court  is  located   (HI.)  »»« 

Where  the  application  is  expressly  declared  a  part  of  policy  and 
statements  therein  warranted  to  be  true,  such  statements  are 
material    (111.)  tU 

Answers  In  application  are  not  warranties  unless  clearly  shown 
to  have  been  so  mtended  (Ind.)  S2f 

Parties  to  insurance  contract  have  rlffht  to  make  statements 
made  in  application  warranties    (Ind.)  SS6 

Ifaking  out  of  paper  undertaking  to  change  beneficiaries  was  In- 
sufflcient  where  insured  died  before  it  was  presented  to  society 
(Kan.)  »• 

Payment  of  assessment  was  question  for  Jury  (Ala.)  SS7 

Receipts  for  assessments  were  not  conclusive   (Ala.)  221 

The  insured  "expressly  warrants  his  answers  to  be  true"  shows 
intention  of  parties  that  answers  are  intended  warranties  (Ind.)  227 

Statement  of  having  consulted  one  physician  when  he  had  con- 
sulted two  avoided  policy   (Ind.)  227 

Testimony  as  to  what  was  said  by  cashier  of  "depository  bank" 
subsequent  to  death  of  insured  inadmissible    (Mo.)   227 

"Acquiesence" — defined    (Mo.)  227 

Receipts  for  assessments  were  open  to  explanation   (Ala.)  222 

Power  to  postpone  meeting  was  vested  solely  in  members  .  (Mass.)  228 

Meeting  not  being  regularly  adjourned  or  postponed,  the  mem- 
bers who  remained  could  elect  oflUcers (Mass.)   228 

Relatives  of  insured  were  entitled  to  contest  claim  of  beneficiary 
under  invalid  designation    (N.   T.)   228 

Beneficiary  not  within  classes  prescribed  by  by-laws  and  statute 
under  which  society  was  incorporated,  could  not  recover  in  ab- 
sence of  grounds  for  estoppel   (N.  Y.)   228 

Marriage  or  divorce  docs  not  afTect  rights  of  beneficiary  unless 
so  stipulated  in  contract  (W.  Va.)   228 

Beneflclary's  rights  are  not  affected  by  marriage  of  insured  un- 
less so  stipulated  in  contract (W.  Va.)   228 

Members  are  bound  by  provision  of  statute  and  by-laws,  although 
they  may  not  have  actual   knowledge  of  them    (Ky.)   229 

Agent's  authority  to  execute  waiver  of  default  and  forfeiture 
from  failure  to  pay  assessments  was  question  for  Jury  ..(Ala.)   230 

The  heirs  of  two  deceased  beneficiaries  were  entitled  to  par- 
ticipate in  the  proceeds  of  the  certificate  (Ky.)  230 

Change  In  the  laws  of  the  society  and  the  act  of  the  Legislature 
could  not  divest  beneficiary  or  rights  previously  acquired.  .(Ky.)  230 

Members  are  bound  by  alterations  in  by-laws  but  such  altera- 
tions cannot  be  made  so  as  to  affect  contract,  as  that  would 
destroy  vested   rights    (Ky.)  230 

Under  Kentucky  law  beneficiary  under  mutual  benefit  certlflcat6 
has  merely  contingent  interest  but  becomes  vested  upon  death 
of    insured    (Ky.)  230 

Statements  made  by  agent  to  plaintifC  beneficiary,  subsequent  to 
time  wife  of  agent  had  received  assessment,  to  the  effect  that 
Insurance  was  "all  right"  was  admissible (Ala.)  231 

Whether  agent  had  authority  to  delegate  his  power  to  another 
was  for  Jury   (Ala.)  281 

Evidence  considered,  conduct  of  company  did  not  render  unnec- 
essary tender  of  amount  of  assessment  due   (Ind.)  231 

An  unincorporated  association  paying  no  death  benefits  nor  any 
disability  benefits  in  excess  of  $500  In  one  year  to  any  one 
person  Id  not  a  fraternal  benefit  society  within  the  meaning 
of  West  Virginia  statute   (W.  Va.)  232 

Whether  answers  have  been  perverted  by  agent  was  question 
for  Jury    (Mo.)  234 

That  premiums  were  In  arrears  at  time  of  payment  Is  of  no  Im- 
portance where  there  is  nothing  in  certificate  making  it  void 
for  non-payment  thereof    (N.   J.)  23S 

Illinois  mutual  benefit  society  was  not  "doing  business"  in  Col- 
orado     ..(U.   8.   D.  C.)  23S 

Society  after  reincorporation  could  not  divert  part  of  the  re- 
serve fund  to  reorganized  company   (Tex.)   287 

By-laws  for  expulsion   construed    (Wia)  237 

Member  was  estopped  from  making  objection  to  Jurisdiction  of 
committee  by  which  charges  against  him  were  tried ....  (Wis. )  237 

80 
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Mutual  benefit  society  has  a  right  to  prescribe  any  reasonable 
grounds  for  expulsion    (Wi*)  *ST 

Inability  of  insured  to  produce  certain  slip  on  which  entry  of 
payment  of  assessments  was  lequired  to  be  made,  would  not 
prevent  recovery  where  tender  of  payment  wa*  made  within 
proper   time    (la.)  SSt 

Collecting  agent  had  authority  to  arrange  method  of  payment 
of    assessment    • (la.)  SSt 

Evidence  considered,  verdict  for  total  disability  was  suatalned 
(Mich.)  238 

Member  was  bound  by  stipulation  and  certificate  that  It  "la  Is- 
Bued  upon  the  express  condition  that  the  constitution  may  be 
altered  or  amended  any  time  hereafter"   (Mich.)   238 

Society  was  without  authority  to  enact  by-laws  making  medical 
examiner  sole  Judge  as  to  validity  of  claim (Mich.)   238 

Members  of  society  may  set  up  tribunal  to  adjust  differences 
that  arise  between  society  and  members (Mich.)  238 

Proof  of  death  reciting  that  insured  was  a  member  in  good  stand- 
ing at  time  of  his  death,  was  an  admission  against  interest 
and   admissible    (Ala.)  88f 

Testimony  by  witness  that  he  ascertained  date  of  payment  of 
assessment  from  statement  of  camp  officer,  in  proof  of  death, 
was  hearsay  and   properly  excluded (Ala.)  2Sf 

By-laws  providing  that  no  payment  of  assessment  shall  be  effec- 
tive unless  entered  upon  a  certain  slip  Is  unreasonable. ...  (la.)  2Sf 

Secretary  Instructing  bank  to  receive  pasnnents  for  him,  waived 
by-law  requiring  payments  to  be  entered  on  certain  slip..  (la.)  239 

Society  must  act  leasonably  and  with  fairness  to  insured  in  the 
matter  of  reinstatement (Minn.)  840 

Evidence  was  sufficient  to  show  that  two  associations  represented 
but  one  and  the  same  entity   (Minn.)   240 

An  allegation  that  an  assessment  was  "duly  levied"  was  suffi- 
cient     (Minn.)  240 

Production  of  certificate  and  proof  of  death  made  prima  facie 
case  and  cast  upon  society  burden  of  proving  lapse   ....(Minn.)   240 

Deceased  member  must  be  in  "good  standing"  to  entitle  l^al 
heirs   to    benefits    • (Wis.)  240 

The  burden  of  proving  the  falsity  of  representation  of  cause  of 
death  was  upon  society    (CaL)  141 

Evidence  was  insufficient  to  sustain  defense  of  misrepresenta- 
tion of  cause  of  death   (OtlO  141 

Contract   construed  society  was  not   liable   for  commission 

(U.    a   a  O.   A.)  241 

Failure  to  pay  assessment  as  required  forfeited  certificate.  ((^1.)  242 

Society  was  not  estopped  from  defending  on  ground  that  war- 
ranty was   false    (Cal.)  242 

Under  laws  of  society  agent  could  not  waive  any  requirement 
of  such   laws (Cal.)  241 

Amendment  of  by-laws  lessening  amount  payable  In  event  of 
suicide   within   five   years  was   without   effect (Mo.)   242 

Proceeds  for  supervision  of  lodga  (D.  C)  248 

Question  whether  or  not  member  was  in  good  standing  at  time 
of   death   was   for  Jury    (Mo.)  248 

Where  insured  was  murdered  by  beneficiary,  certificate  became 
void (Mo.)  248 

Rules  of  waiver  or  of  forfeiture  are  applicable  to  mutual  benefit 
societies    (Mo.)  144 

Society  recognizing  continued  existence  of  contract  by  requiring 
proofs  of  claim,  right  to  defend  on  previously  Known  grounds 
of   forfeiture   is    lost    (Mo.)  244 

Society  having  Introduced  insured's  application  in  evidence, 
plaintiff  was  entitled  to  put  In  evidence  certificate  of  medical 
examiner  attached  to  such  application    (Tex.)  244 

Where  insured  met  death  by  pistol  wound,  misrepresentations 
of  health  at  time  of  making  application  were  Immaterial  (Tex.)   244 

Amendment  of  by-laws  whereby  it  was  provided  that  disappear- 
ance was  not  to  be  regarded  as  evidence  of  death  until  ex- 
piration of  assured's  full  expectancy  of  life,  was  an  impair- 
ment of  contract  previously  issued    (Wis.)  244 

Controversy  as  to  contract  rights  between  society  and  beneficiary 
under  certificate  cannot  be  considered  as  one  of  the  internal 
affairs  of  the  corporation   (Wla)  244 

Payment  upon  surrender  of  certificate,  execution  of  receipt  In  full 
settlement,  etc.,  constituted  an  accord  and  satisfaction  .(N.  T.)  241 
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^Evidence  submitted  required  ffrantlnff  of  new  trial  on  ground  of 

.    newly  discovered   evidence    (Wis.)  S4S 

Beneficiary  could  not  prevent  grantlns  of  new  trial  because  of 
newly  discovered  evidence  upon  the  ground  of  lack  of  diligence 
in   locating  insured  before  trial    (Wis.)  S4S 

Evidence  was  insufficient  to  sustain  agreement  not  to  change 
beneficiary    (Mich.)  S46 

Terms  of  will  constitute  sufficient  designation  of  husband  as 
beneficiary  to  entitle  him  to  recover  Insiirance  proceeds.  (Mich.)   246 

Record  of  coroner's  Inquest  was  inadmissible  for  purpose  of 
showing  death  cf  insured  was  caused  by  his  own  hand  or 
act     (Qa.)  »47 

It  is  a  matter  of  common  knowledge  that  a  large  number  of 
fraternal  organizations  have  a  lodge  jsystem  and  that  they 
cultivate  sociability  among  members    (Mich.)   S47 

Whoth-^^r  or  not  death  was  due  to  cancer  was  question  for  jury 
(Wis.)   »47 

Physician  could  not  testify  that  he  told  Insured's  mother  that 
insured  had  cancer,  under  rule  of  privileged  communication 
(Wis.)   247 

Burden  of  proving  misrepresentation  was  on  society (Cal.)   249 

Amendment  of  by-laws  limiting  amount  to  be  paid  In  event  of 
suicide  could  not  apply  to  death  claims  pending   (Me.)   249 

Beneficiary  on  mutual  benefit  certificate  takes  insurance  money 
direct  by  terms  of  contract   (Me.)  249 

Constitution  and  by-laws  form  part  of  contract    (Me.)  249 

Amendment  to  by-laws  limiting  amount  to  be  paid  in  event  of 
suicide  applied  to  existing  as  well  as  future  members   ...(Me.)  249 

Interest  of  beneficiary  in  mutual  benefit  certificate  Is  subject  to 
change  in  terms  of  payments  made  In  accordance  with  the  laws 
of   the   society    (Me.)  249 

Complaint  alleging  that  society  Insured  the  life  of  ••Prltchett" 
for  the  term  of  "his  natural  life"  and  that  he  died  on  the 
designated  date  would  be  sufficient (Ala.)  2S0 

There  was  no  varience  between  the  pleading  and  the  proof  of- 
fered  in   action   on   beneficiary  certificate   (Ala.)   2S0 

Member  of  society  having  done  all  within  his  power  and  Imowl- 
edge  to  procure  change  of  beneficiary,  court  of  equity  as  be- 
tween conflicting  claimants  will  treat  the  chanire  as  having 
been  made   (Neb.)  2S0 

"Riding  or  driving  races"   included  automobile  racing   ....(Col.)  2S1 

That  mutual  benefit  society  reinsures  its  members  In  a  life  In- 
surance  company  does  not  change  Its  character  (Pa.)  2S2 

Pennsylvania  statute  requiring  copy  of  application  and  by-laws 
to  be  attached  to  life  or  fire  policy  In  order  to  be  admissible 
in  evidence,  does  not  apply  to  a  beneficial  society   (Pa.)   2S2 

"Accident" — defined     (Tex.)  2S2 

There  conld  be  no  recovery  on  certificate  where  assessments  ^'^re 
paid   after  death   of  Insured (Pa.)   2SS 

Policyholder  suing  to  cancel  amendments  to  srtlcles  of  p«iso- 
clatlon  has  burden  of  proving  want  of  power  to  make  such 
amendments    » (Ta. )  2SS 

By-lpws  describing  period  In  which  to  bring  action  barred  pln'n- 
tlfTs  recovery   (Pa.)   2SS 

Conclusiveness  of  proof  of  loss fTer.)   2S3 

Society  had  the  power  by  amendment  of  Its  articles  of  Incomora- 
tlon  to  create  a  surplus  fund  by  turning  thereto  the  accruing 
interest  of  the  reserve  fund    (la.)   254 

Society  had  power  to  provide  for  payment  of  taxes  out  of  so- 
called    "reserve    fund"    (la.)   254 

Socletv  was  not  estopped  from  claiming  forfeiture  for  fs'inre 
to  furnish  notice  of  death    (Mo.)   2S4 

Stipulation  In  contract  that  no  officer,  member  or  agent  can  wnlve 
any  provision   of  the   constitution   Is  valid    (Mo.)   2S4 

Association  and  member  may  stipulate  as  jmrt  of  contract  that  In 
event  of  death  of  member  notice  will  be  required  within  speci- 
fied   time    (Mo.)  2S4 

There  was  no  evidence  of  waiver  of  forfeiture  for  failure  to  srive 
notice   of  death    (Mo.)  2SS 

Agent's  acts  were  within  scope  of  authority  (Pa.)  266 

"Legal    representative" — defined    (Pa.)   266 

Society  could  not  discriminate  between  its  members (N.  Y.)   256 
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Society  did  not  waive  defense  that  nomination  of  half  slater  aa 
beneficiary  was  a  nulity,  as  it  had  no  knowledge  at  time  of 
issuance  of  certificate,  etc.,  that  person  named  was  a  half  sis- 

ter    (N.   T.)  SS6 

Under  fraternal   benefit  society,   the   certificate,   charter,   by-laws 

and  application  taken  together  constitute  the  contract. .  (N.  T.)  366 
The  nomination  of  a  person  as  beneficiary,  who  Is  not  included 

in  class  named  in  charter  is  a  nullity (N.  T.)  SS6 

Circumstances  necessary  to  create  waiver  or  estoppel   ....  (N.  T.)  SS6 
Notation    on    second    certificate    "reinsured;    beneficiary    chanced 
March  25,   1915,"  made  certificate  continuation  of  original  con- 
tract   (N.  T.)  »57 

Recourse  to  foreigm  law    <0.)  SS7 

Member  could  not  assail  for  want  of  formal  adoption (Neb.)  S5S 

In  al>sence  of  prescribed  method  of  notice  of  assessment  In  con- 
stitution or  by-laws.  It  was  held,  notice  must  be  personally 
served  on  member  as  condition  precedent  to  forfeiture  of  his 

personal  and  property  rigrhts (N.   J.)   2SS 

One  who  makes  claim  of  forfeiture  must  show  strict  compliance 
with  all  necessary  conditions  precedent  upon  which  the  exac- 
tion is  based   (N.  J.)  2S8 

By-laws  relieved  society  from  liability  for  fatal  injury  inten- 
tionally inflicted  upon  insured  by  third  person    (Neb.)  268 

"Dependent" — defined    (Pa.)  2S8 

Insured  was  not  Justified  in  relyingr  on  arrangement  with  secre- 
tary   for    collection    of    assessments    after    new    secretary    had 
taken  office  and  given  notice  of  delinquent  assessments. .  (Tex.)  261 
Failure    to   give    notice    of   accident   within    ten    days    barred    re- 
covery     (Pa.)  2S8 

In    an    action    on    beneficial    accident    certificate,    material    facts 

should   be  alleged  In  the  pleadings    (Pa.)  269 

Properly  mailed  notices  of  assessment  to  Insured,  raised  pre- 
sumption  of   their   receipt    (Tex.)   259 

Certificate  naming  one  as  beneficiary  who  has  no  insurable  In- 
terest in  life  of  insured,  is  against  public  policy   (Tex.)  260 

Lack  of  iHHurable  interest  is  a  matter  of  defense   ...(Tex.)   260 

Name  given  in  title  of  action  in  same  form  as  name  appeared 
in  certificate  sued  upon,  will  not  be  stricken  out  because  such 
name  was  not  given  in  form  appearing  in  pleadings  and  Judg- 
ment   below    (Wash.)   260 

"DiBsolution" — defined     (C:al.)   261 

Society  did  not  waive  provisions  lor  reinstatement (Wash.)   260 

Constitution  and  by-laws  constitute  the  contract  between  the  par- 
ent order  and  the  subsidiary  court   or   lodge  and   the  members 

thereof    (Cal.)   261 

Directed  verdict  on  behalf  of  defendant  sustaining  plea  to  juris- 
diction was  erroneous    (Cfi^)   262 

Liability  of  directors  for  fraudulent  sale  of  assets (Pa.)   264 

Burden  of  proving  forfeiture  was  upon  association   (N.   T.)   393 

FRAUD. 

[See    Forfeiture;    Policy;    Proofs   of   Loss;    Rescission.] 

The  issue  of  F  in  the  procurement  of  the  appraisal  and  award 
was  tryable  by  jury    (Mo.)      49 

Evidence  eufflcient  to  warrant  jurors  in  finding  that  award  was 
obtained    by   F    (Mo.)      49 

Communications  to  attorney  in  furtherance  of  contemplated  F 
were    not    privileged    (Ky.)     61 

It  was  for  jury  to  determine  the  degree  in  which  applicant  trust- 
ed  to   and   confided   In   agent   of  company    (Pa-)      90 

Instruction  that  plaintiff  was  obliged  to  establish  that  agent 
fraudulently  made  out  application  "by  a  fair  preponderance  of 
testimony"    not    proper    (Pa.)     90 

Under  defense  of  substitution  of  another  for  Insured  at  medical 
examination  burden  of  proof  rested  on  company (Pa.)     90 

AdrnisHibillty  of  physician's  statements  in  defense  of  fraudulent 
substitution   of  other  person  at   medical   examination (Pa.)     91 

In  case  of  F  insurer  may  proceed  by  affirmative  action  to  void 
policy,  if  within  period  in  incontestable  clause   (Ind.)   106 

The  incontestable  clause  hold  to  include  F  and  after  one  year 
from  date  of  policy  same  is  incontestable (Okla.)   112 

Insured's  attempt  while  insolvent  and  fatally  ill  to  change  ben- 
eficiary was  fraudulent (U.    S.   C.   C.   A.)    115 
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Actual  F  in  assignment  having  been  reli«d  upon  relief  could  not 
be  granted  by  proving  only  a  case  of  constructive  F (Ala.)  Ill 

In  action  on  policy  defense  of  F  may  be  pleaded  without  ten- 
dering back  premiums    (Qa..)  12S 

An  assignment  on  a  policy  obtained  by  fraudulent  representa- 
tions is  void   (N.   T.)   1S4 

Expression  of  opinion  by  agent,  though  untrue.  Is  not  such  F  as 
to  vitiate  contract  entered  into  as  result  of  such  expression.. 
(III.)  m 

Where  insured  failed  to  read  policy  she  could  not  recover  al- 
though she  had  relied  on  representations  of  agent   (N.  C.)  131 

SuflSciency  of  complaint  where  company  had  secured  surrender 
of  policy  through  F (N.  T.)   149 

Verdict  in  favor  of  plaintiff  where  company  contended  fraudu- 
lent procurement  of  policy  was  conclusive (Mo.)   162 

Premiums  paid  by  Insolvent  debtor  are  conclusively  fraudulent 
as  to  creditors   (N.   J.)   164 

Fraudulent  representations  as  to  character  of  policy  made  prior 
to  delivery  could  not  be  relied  upon  as  grounds  for  recovery 
of  premium  paid   (Tex.)   168 

Jury  could  consider  evidence  of  good  character  of  assured  in  de- 
termining allegation  of  F  by  company (8.  C.)   169 

Evidence  considered,  assignment  of  policy  was  for  purpose  of 
putting  money  beyond  reach  of  creditors (N.  Y.)  170 

(Company  had  right  to  assert  that  reinstatement  was  induced  by 
false  representations  and  thus  defeat  liability  on  policy.  (Tex.)   180 

Where  insured  procured  reinstatement  through  F,  Incontestable 
clause  would  not  preclude  company  from  setting  up  such  de- 
fense     (Tex.)  181 

(Company  was  not  estopped  in  denWng  liability  to  assignee  who 
became  such  at  about  time  of  reinstatement (Tex.)  181 

The  things  constituting  F  relied  upon  must  be  substantially  set 
out  in  the  pleading  (la.)  188 

Proof  necessary  to  entitle  defendant  to  relief  in  suit  on  premium 
note  where  F  is  pleaded   (la.)  188 

Provision  that  policy  shall  be  incontestable  from  date  of  issu- 
ance precludes  defense  of  F   (8.  C.)  188 

The  cause  of  action  for  reformation  for  fraud  accrued  at  the 
time  policy  was  delivered    » (Tex.)  191 

Action  to  rescind  was  not  barred  by  lapse  of  time  where  in- 
sured had  no  knowledge  of  loan  certificate  procured  through  F 
until  short  time  before  commencement  of  his  action   ....(Mo.)  198 

Insured  was  entitled  to  cancellation  of  second  policy  and  loan 
and   reinstatement   of  first   policy    (Mo.)  191 

Where  impossibility  of  restoring  the  status  quo  results  from  F 
of  insurer,  rescission  will  be  granted  and  justice  done  between 
parties  as  nearly  as  circumstances  will  permit (Mo.)   198 

One  forced  by  trickery  to  sign  what  he  did  not  intend  to  sign 
was  not  guilty  of  negligence   (Mo.)  198 

Evidence  considered  and  held  sufllcient  to  support  jury's  finding 
that  release  was  procured  by  F (Kan.)  218 

It  is  not  error  to  instruct  Jury  that  law  favors  settlement  where 

no  F  is  practiced   (Kan.)  213 

That  company,  after  death  of  insured,  retained  premiums  with 
full  knowledge  of  F  which  had  been  practiced  upon  it,  would 
not  have  effect  of  fastening  upon  it  liability  as  set  out  in 
certificate   (Ala.)  848 

F  on  part  of  insured  renders  policy  void  without  express  provi- 
sion to  that  effect  in  policy   (Ala.)  848 

Concealing  fact  of  ill  health  by  insured  would  prevent  reinstate- 
ment  (Ala.)  248 

Where  release  was  obtained  by  fraud  of  agent  of  employer's  lia- 
bility company,  insurer  was  liable  to  injured  for  damages  re- 
sulting from  its  F (Ind.)   341 

Evidence  considered,  application  was  not  procured  by  F. . . .  (Mo.)   382 
Where  policy  was  procurred  by  F  in  face  of  approaching  tornado. 

there  could  be  no  recovery  for  the  loss (Tex.)  394 

The  rule  that  privilege  may  not  be  urged  respecting  communica- 
tions   relating    to    perpetration    of    F    is    limited    ordinarily    to 

of  actual  F  involving  moral  turpitude (Kan.)   397 
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GARNISHMENT. 

[S«?o   Attachment.] 

Arkansas  statute  exempts  proceeds  of  benefit  certiflcato  from 
G    (Ark.)  a07 

Michigan  statute  for  service  of  process  on  insurance  commis- 
sioner applies  to  service  of  garnishee  process (Mich.)   346 

Evidence  considered,  beneflciary  had  existing  contingent  prop- 
erty right  In  fund  which  was  subject  to  G   (la.)   874 

GASOLINE. 

[See    Forfeiture:    Policy.] 

The  word  "premises"  referred  to  building  described,  and  not  land 
on  which  it  was  situated    (Pa.)       3 

Use  of  rust  remover  mixture  containing  G  did  not  violate  <> 
clause    (8.    D.)     34 

Use  of  rust  remover  mixture  containing  G  did  not  Increase  ha«- 
ard    (S.    D.)     34 

Keeping  in  building  Ford  car  with  G  in  tank  violated  terms  of 
policy     (Kan.)     46 

Annotation — O  in  automobile  as  violation  of  provision  in  fire  In- 
surance policy  on  building   68 

GIFT. 

[Sec   Assignment.] 

GRAOB. 

[See  Policy;   Premium.] 
Evidence  considered  Insured  was  not  entitled  to  month  of  G  for 
payment  of  note  given    (Ala.)   103 

GrARDIAN   AND   WARD. 

[See  Beneficiaries.] 

Guardian  had   no   insurable   interest    (Tex.)   160 

Funds  advanced  by  guardian  of  insane  husband  to  his  wife  for 
payment  of  insurance  etc.,  could  not  become  a  lien  upon  the 
wife's  inchoate  Interest  In  the  lien   (Tnd.)   867 

HAIL  INSURANCE. 

[See  Policy;    Risk.] 

HBAI/TH. 

[See    Application;    Delivery;    Disease:    Misrepresentation;    Warranty.] 

The  provision  with   reference   to  delivery  while  insured  is  In  good 

H   was   for   benefit   of   company    and    could   be   waived 

(Ida.)    89,    (Ind.)   132 

Knowledge  of  agent  of  insured's  ill  H  imputed  to  company 

(Wis.)    101,    (Tex.)  203 

Stipulation  that  policy  shall  not  be  binding  on  company  unless 
delivered  to  insured  while  In  good  H  Is  condition  precedent 
(Ind.)  107 

That  insured  previous  to  application  was  afflicted  with  mitral 
regurgitation  rendered  policy  voidable  at  election  of  company 
(Ind.)  107 

Evidence  considered  question  whether  insured  was  in  good  H 
was  for  Jury (Mo.)   113,   162;   (Tex.)  202 

Acceptance  of  premium  with  knowledge  of  insured's  ill  health 
waived  provision  as  to  H   (Ind.)   132 

Evidence  considered  it  was  question  for  Jury  whether  there  had 
been  misrepresentations  as  to  H    (Ark.)  136 

Provision  for  good  H  at  delivery  is  reasonable  and  enforceable 
(Md.)  146 

Where  uncontradicted  evidence  showed  applicant  had  tuberculosis 
at  time  of  delivery  of  policy,  it  was  duty  of  court  to  withdraw 
case  from  Jury    (Md.)   146 

Where  applicant  was  not  in  good  H  at  time  of  delivery  of  pol- 
icy, there  could  be  no  recovery  .(Mo.)  165.  (N.  C.)  166.  (Wash.)   179 

Burden  of  showing  ill  H  of  insured  at  time  of  delivery  was  upon 
company   (Mo.)   156,   (Wash.)  180 

Where  evidence  showed  that  Insured  was  ill  at  time  of  delivery 
of  policy  and  such  illness  contributed  to  his  death,  company's 
demurrer  to  evidence  should  have  been  sustained (Mo.)  166 

Testimony  was  not  sufficient  to  raise  question  for  Jury  in  con- 
tradiction of  physician's  testimony  that  he  had  treated  de- 
ceased for  chronic  bronchitis   (N.  J.)  183 

Instruction  as  to  necessary  requirements  as  to  good  H  held 
erroneous   (Kan.)  204 
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Good   H   is   necessary   to    entitle   member   to   reinstatement 

(Kan.)    204,    (Ala.)^248 

Where  ill  H  is  pleaded  to  bar  reinstatement  burden  of  proof  Is 

on   defendant    (Pla.)  221 

Pregnancy  does  not  bar  reinstatement  requiring  »ood  H...(Pla.)  221 
False  statements  in  application  as  to  H  forfeits  policy  ....(Ala.)  248 

HI7SBAia>    AND   WIFIB. 

[See    Married    Woman;    Wife's    Policy.] 

Under  evidence  It  was  question  for  jury  whether  there  was 
change  of  title  between  H  within  meaning  of  policy. ...  (Minn.)     23 

Husband  had  Insurable  interest  in  land  willed  to  wife,  providing 
for  deed  after  6  years  possession    (Mo.)     24 

Husband  may  sue  on  policy  covering  property  of  H   (Tex.)     8S 

Where  wife's  declaration  of  trust  is  valid    (Pa.)  115 

Securities  which  "he  now  owns  or  may  acquire"  included  in  his 
policies  upon  life  of  husband  in  which  wife  had  no  vested  in- 
terest     (CJal.)  117 

Previous  delivery  of  policy  to  wife  did  not  prevent  change  of 
beneflclary  (U.  8.  C.  C.  A.)  125 

lAte  policies  taken  out  by  husband  in  favor  of  wife  after  mar- 
riage are  not  revocable  donations (La.)  130 

New  Jersey  law  exempting  from  claims  of  creditors  policies  for 
benefit  of  married  woman  relates  to  policy  authorising  change 
of  beneficiary  and  is  not  limited  in  its  application  to  irrevoca- 
ble policies   (N.   J.)   164 

Place  of  contract  is  immaterial  in  so  far  as  question  of  appli- 
cability of  law  relating  to  exemption  of  proceeds  in  favor  of 
married  woman  is  concerned    (N.  J.)   164 

Where  both  H  met  death  by  capsizing  of  boat,  evidence  was  suffi- 
cient to  show  that  wife  survived  husband    (Mo.)  128 

Terms  of  will  constitute  sufficient  designation  of  husband  as  ben- 
eficiary to  entitle  him  to  recover  insurance  proceeds  ...(Mich.)   248 

Employer's  liability  policy  did  not  inure  to  wife's  benefit  .  (N.  T.)  340 

CTontract  to  induce  procurement  of  divorce  illegal    (N.  T.)  354 

IIXNIB8S. 

[See   Application;   Health;   Warranty.] 

HXUSTRATION. 

[See  Contract;   Estimates.] 

INCOMB  TSSUKAXCK, 

[See  Policy.] 

INCONTBSTABLB  CLAUSE. 

[See  Policy;  Statutes.] 

Where  I  vr&a  inserted  in  compliance  with  Indiana  statute,  time 
computed  from  date  of  policy   (Ind.)  108 

In  caae  of  fraud  insurer  may  proceed  by  affirmative  action  to  void 
policy,  if  within  period  of  I   (Ind.)  108 

I  should  be  construed  as  contract   (Ind.)  108 

Insurer  must  defend  action  on  policy  or  perform  proper  aiBrm- 
atlve  action,  within  period,  to  avoid  I   (Ind.)  108 

I  is  not  contrary  to  any  expressed  provision  of  law,  nor  to  Uie 
policy  of  express  law  (Okla.)  Ill 

I  in  life  insurance  policy  is  not  contrary  to  public  policy.  .(Okla.)  112 

The  I  held  to  include  fraud  and  after  one  year  from  date  of  policy 
same   is   incontestable    (Okla.)  112 

I  did  not  preclude  company  from  disputing  liability  where  in- 
sured was  executed  for  crime    ^ (Ala.)  118- 

Where  insured  surrendered  old  policy,  right  of  parties  became 
fixed  by  terma  of  new  policy  and  I  of  original  policy  was 
eliminated    (Ind.)  151 

Where  insured  procured  reinstatement  through  fraud  I  would 
not  preclude  company  from  setting  up  such  defense   ....  (Tex.)  181 

Where  company  after  policy  became  incontestable  reinstated  It 
after  lapse,  it  could  not  contest  it  by  reason  of  anything  con- 
nected with  its  original  issuance  or  act  of  insured  up  to  time 
of  lapse    (Tex.)  181 

Insurer  was  estopped  from  setting  up  defense  that  insured  was 
a  felon  sentenced  to  death  and  killed  while  attempting  to  es- 
cape  imprisonment  and  execution    (Ala.)   187 

Provision  that  policy  shall  be  incontestable  from  date  of  Issu- 
ance precludes  defense  of  frauds (S.  C.)  188 
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INCRKA8E  OF  RISK. 

[See  Use  and   Occupancy.] 

INDBBTBDNBSS. 

[See  Extended  Insurance;  Loans.] 
Note  executed  by  insured  which  was  not  a  Hen  upon  policy  waa 
not  such  I  as  should  be  taken  into  consideration  in  computing 

extended   insurance    (N.    C.)  lit 

Loans  made  in  partial  reduction  of  several  premiums  constitute 
"Indebtedness  on  account  of  this  policy"   (U.  S.  C.  C  A.)  177 

INDBMNITY  INSURANCE. 

[See    Employers'    Liability    Insurance;    Fidelity    Insurance;    Princli>*l 
and  Surety.] 

Where  policy  indemnified  only  aerainst  losses  sustained  and  p&ld 
in  money  by  assured.  Insurer  had  the  right  to  settle  Its  lia- 
bility with  assured,  rather  than  by  payment  of  Judgment 
against  him   (Ala.)  141 

Where  policy  indemnified  only  against  losses  sustained  and  paid 
in  money  by  assured,  judgment  creditor  could  not  proceed  In 
equity  against  insurer   (Ala.)  141 

Indemnity  policy  covered  liability  for  error  or  mistake  of  physi- 
cian in  failing  to  remove  all  gall  stones  as  he  had  contracted 
(Wash.)  317 

The  words  "injury,  damage,  loss."  in  an  accident  policy  filed 
under  Act  known  as  Autobus  Act.  include  damage  to  personal 
property    (N.   J.)  131 

Under  "Autobus  Act,"  injured  person  may  sue  directly  the  in- 
surer on  the  policy,  on  a  Judgment  recovered  against  autobus 
owner   (N.  J.)  331 

It  is  presumed  that  one  engaged  In  "ordinary  repairs  and  maln- 
talnance"  within  terms  of  policy,  where  there  is  mere  doubt 
on   the   subject    (la.)  331 

The  "Autobus  Act"  does  not  require  process  on  chief  fiscal  ofllcer 
of  the  city,  in  original  suit  by  the  injured  against  autobus 
owner    (N.    J.)  333 

Provision  of  bond  that  insurance  remain  in  force  one  year  un- 
less canceled  by  company  made  it  terminable  at  will  of  either 
party    (Tex.)  341 

Reference  to  insurance  in  action  for  damages  should  be  dis- 
regarded       (Ind.)  341 

Insurance  laws  were  not  applicable  to  single  contract  of  guar- 
anty     (Gal.)  3f • 

Statutory  requirement  was  to  be  read  into  indemnity  bond  re- 
quiring it  to  be  conditioned  for  its  payment  "directly  to  the 
damaged    person"    (OaL)  391 

Payment  in  money  by  policyholder  of  his  loss  or  expenses,  after 
trial  of  the  issue,  was  condition  precedent  to  action  on  policy 
(Kan.)  317 

If  insurer  by  wrongful  conduct  prevents  policyholder  from  pac- 
ing loss  after  trial  of  issue,  it  will  be  precluded  from  assert- 
ing Ihat  policy  did  not  mature  by  reason  of  non-payment  (Kan.)  317 

An  incorporated  association  indemnifying  Its  members  against  loss 
from  damage  inflicted  by  automobile  is  an  insurance  com- 
pany     (Kan.)  317 

The  mle  that  pririlege  may  not  be  urged  respecting  conununica- 
tions  relating  to  perpetration  of  fraud  is  limited  ordinarily  to 
cases  of  actual  fraud  involving  moral  turpitude (Kan.)  317 

Good  faith  communications  between  attorney  and  client  relating 
to  best  method  of  protecting  client's  interest  were  privileged 
(Kan- )  317 

Action  on  a  contract  indemnifying  against  loss  resulting  from 
damage  inflicted  by  automobile  may  be  brought  in  county  where 
plaintiff  resides  (Kan.)  317 

Where  insured  physician  became  bankrupt  after  Judgment  for 
malpractice  against  him,  such  Judgment  constituted  a  loss 
within  the  terms  of  policy (U.  8.  C.  C.  A.)  403 

INDUSTRIAL  INSURANCE. 

[See   Beneficiary;    Policy;    Workmen's  Compensation.] 
Payment   of   premiums    on    policy    gave    plaintiff    no    interest    in 

policy    (Mass.)     11 

Company    complied    with    the     terms    of    the    policy    containing 

"facility   payment"    clause    (Md.)  144 
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iNSAxmr. 

[See  Mental  Capacity.] 

INSOLYBNCY. 

[Bee  Distribution;  Receiver.] 

Insured's  attempt  while  insolvent  and  fatally  ill  to  change  ben- 
efloiafy  was  fraudulent (U.  S.  O.  O.  A.)  116 

Forwarding  certificate  of  deposit  by  insolvent  bank,  not  such 
payment  to  entitle  to  subrogation   (Ind.)   132 

Premiums  paid  by  insolvent  debtor  are  conclusively  fraudulent 
as  to  creditors   (N.  J.)  164 

The  insurance  proceeds  not  applied  toward  pajrment  of  bonds  of 
corporation,  but  to  the  receivers  (U.  8.  O.  O.A.)  330 

Trust  funds  of  insolvent  company  were  subject  to  its  equitable 
proportion  of  receivership  costs   (Oonn.)  34S 

Expenses  of  receivership  apportioned  between  Insolvent  com- 
pany's trust  fund  and  general  assets (Ck>nn.)  344 

Premium  notes  for  insurance  for  insolvent  company  were  collect- 
ible by  endorsee   (Kan.)   347 

Right  of  receiver  to  sue   (Ala.)  360 

Only  Judgment  creditors  are  entitled  to  share  in  statutory  de- 
posits of  foreign  company   (Ala.)  360 

State  court  without  jurisdiction  of  claims  on  behalf  of  the 
United  States   (Conn.)  364 

Enforcement  of  judgment  rendered  by  Federal  court  upon  bond 
in  favor-  of  United  States ((>>nn. )  366 

Unliquidated  claim  accrued  at  time  of  appointment  of  receiver 
was   provable    (Conn.)  366 

Collections  made  by  agent  subsequent  to  I  proceedings  were 
trust   funds    (Pa.)  370 

Foreign  Insurance  Commissioner  had  right  to  administer  funds 
of  insolvent  foreign  company    (Neb.)  374 

INSTRUCTIONS. 

[See   Jury;    Practice.] 

It  was  not  error  to  instruct  the  jury  that  If  they  found  for  plain- 
titC  they  must  also  find  for  the  penalty  twenty-five  percent  as 
provided  by   law    (Ala.)     20 

I  on  measure  of  recovery  which  did  not  include  interest  as  well 
as  the  pecalty  were  erroneous  (Ala.)     20 

I  taking  from  Jury  question  whether  trustee  signed  as  witness  or 
otherwise   erroneous    (Oil.)     83 

I  are  construed  as  a  whole (Wash.)     84 

I  that  plaintiff  was  obliged  to  establish  that  agent  fraudulently 
made  out  application  "by  a  fair  preponderance  of  testimony" 
not    proper    (Pa.)     90 

I  relative  to  answers  in  application  was  erroneous   (C^l.)  186 

Error  in  instructing  jury  In  regard  to  insured's  statements  was 
not  ground  for  reversal  where  jury  found  all  statements  true 
(Cal.)   197 

I  as  to  necessity  of  concurrent  delinquency,  suspension  and  bad 
health,  was  not  erroneous (Kan.)  204 

I  as  to  necessary  requirements  as  to  good  health  held  errone- 
ous     (Kan.)  204 

It  is  not  error  to  instruct  jury  that  law  favors  settlement  where 
no  fraud  is  practiced   (Kan.)  213 

I  that  all  doubts  should  be  resolved  in  favor  of  claimant  was 
rendered  harmless  where  the  court  elsewhere  charged  jury  that 
plaintiff  was  established  in  her  case  by  a  preponderance  of 
evidence    ((3al.)  287 

An  I  that  a  presumption  exists  against  suicide  and  in  favor  of 
accident,  properly  stated  the  law   (Cal.)  296 

It  was  not  necessary  that  the  court,  by  way  of  Illustration,  gave 
Jury  an  assumed  state  of  facts  where  a  proper  definition  of 
"accidental  meai^'  was  given  in  the  I   (la.)  298 

INSURABLE   INTEREST. 

[See  Beneficiary;   Creditor.] 

The  doctrine  of  waiver  cannot  apply  to  want  of  I (Okla.)       8 

A  tenant  under  an  agreement  for  interest   in   land,   payable  out 

of  crops  raised,  had  an  I  in  the  growing  crops (Tex.)     22 

L«essee  had  I,   notwithstanding  provision  of  lease    (Va.)     72 

Oramor,  having  equitable  lien  on  property  had  I  therein.. (R.  I.)     80 
Vandee   had   I  to  extent  of  pasonents  he  had  made  on  account 

(Cal.)     81 
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Husband  had  I   in   land  willed  to  wife,   providing  for  deed  after 

6   years   possession    (Mo.)     14 

I  need  not  be  alleged  by  plaintiff,  when  he  is  the  person  desig- 
nated as  payee  in  policy    (Ind.)  110 

Contract  of  life   insurance  issued  to  one  having  I   In  the   life  of 

Insured   is  a   valid   contract    (Ala.)  lit 

Where    plaintiff    was    not    named    beneficiary    In .  policy    she    had 

burden   of  showing   I    (Ala.)   119 

Burden   of  proof   is   upon   plaintiff   to  show   I.   in   life   of  Insured 

(Ala.)  119 

Where  policy  was  issued  to  one  having  life  estate  In  property, 
and  loss  occurred  after  death  of  assured,  policy  was  Inopera- 
tive      (Oa.)  134 

Proceeds   of   policy   made    payable   to   one   having   no  I   In    life   of 

insured  belongs  to  estate  of  insured  after  his  death    (Tex.)   ISO 

Relationship  of  grandnleces  was  too  remote  to  furnish  I  In  in- 
sured's   life     (Tex.)  ISO 

Guardian  had  no  I    (Tex.)   160 

One  may  voluntarily  designate  beneficiary  without  regard  to  re- 
lationship   or   I    (Mo.)  161 

Assignment   of   life   policy    to    one   without    I    Is  void 

(Ky.)    175.    (U.   S.   C.   C.   A.)  166 

Beneficiary   Is  not  estopped  from   denying  validity  of  assignment 

to  one  having  no  I    (Ky.)  17S 

If  company  sees  fit  to  pay,  proof  of  interest  does  not  <3^mlni8h 
rights  of  assignee  with  no  I  as  against  personal  representative 

of    insured    (Pa.)   176 

Where  policy  was  assigned  to  one  without  I,  upon  death  of  in- 
sured   his    estate    may    recover    proceeds    received    by    assignee 

•     (U.  8.  C.  C.  A.)   166 

Certificate    naming   one    as    beneficiary   who   has   no   I    In   life    of 

insured   is  against   public   policy    (Tex.)   260 

Lack  of  I  is  a  matter  of  defense   (Tex.)  260 

Lessee  had  I  in  premises  and  could  Insure  same  to  exclusion  of 

owners    (111.)   332 

Purchasers  under  land  contract  had  I   (N.  T.)   397 

INSURANCE  COMMIS8IOMBR. 

[See  Foreign  Company;   Statutes;   Taxes  and  Taxation.] 

Where  the  circuit  court  set  aside  the  Insurance  superintendent's 
order  refusing  to  approve  a  proposed  increase  of  rates,  such 
superintendent  could  appeal  to  the  Supreme  0>urt   (Miss.)     79 

Courts  cannot  compel  insurance  superintendent  to  approve  new 
rates   for  application   for  future   business    (Miss.)     79 

Insurance  department  may  exercise  only  discretionary  powers 
given  It  by  statute   (Neb.)  222 

If  sufficiency  of  summons  against  an  unincorporated  association 
is  to  be  determined  by  Sec  17,  P  700.  Acts  Ala.,  1911,  It  would 
not  be  suflnclent  If  not  made  upon  I    (Ala.)  260 

Where  sheriff's  writ  described  person  as  "Secretary  of  State  and 
Ex-Offlclo  I"  the  court  would  take  Judicial  notice  that  such 
person  was  holder  of  such  oflRce    (Ala.)  339 

Statute  authorizing  payment  to  I  for  services  In  auditing  con- 
strued     (Ore.)  366 

Writ  of  prohibition  may  be  invoked  to  prevent  I  from  usurping 
Judicial    power    (Mo.)  3S9 

I  had  no  power  to  revoke  license  of  foreign  company   (Mo.)  3S9 

Foreign  I  had  right  to  administer  funds  of  Insolvent  foreign 
company     (Neb.)  374 

Records  In  oflRce  of  I  relating  to  insurance  company  are  not  no- 
tice to  one  dealing  with  such  company   (Okla.)  366 

INTKBBST. 

[See  Damages:  Statutes.] 

Despite  valued-policy  law,  no  I  Is  to  be  taxed  except  from  60 
days  after  filing  of  proof  of  loss,  where  terms  of  policy  flxe« 
date  of  pasrment  at  that  time    (Tex.)     61 

Absolute  denial  of  liability  should  be  given  effect  of  invitation 
to  enforce  promise  and  that  at  once  with  I   (Tex.)     66 

Compounding  I  on  policy  loans  Is  Illegal  (lu.)  it7 

To  establish  that  loan  agreement  was  usurious.  It  must  have 
been  the  Intention  at  the  time  to  contract  for  and  to  take 
usurious    I    (^,^)  „g 
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In  the  absence  of  stated  facts  authorizinir  I  on  Judgrment  It  will 

bear  six   percent (Tex. )  203 

I  Is  collectible  from  date  of  filing  proofs  of  death (Kan.)   204 

II>n»R.INSUBANCB. 

[See  Contracts.] 

INTKKPf.KADIBR 

[See  Pleading;  Practice.] 
The    residence    of   beneficiary   determines    the    situs   of  suit    of   I 

(U.   S.    D.    O.)     96 

"Interpleader" — defined     (Mo.)  354 

INTOXIGA19T8  AND   INTOXICATION. 

[See  Policy.] 

Question  in  application  whether  applicant  had  used  intoxicating 
liquor  to  "excess"  the  quoted  word  is  largely  matter  of  opin- 
ion  (Cal.)  196 

Answer  "No  daily  habit— occasional  beer"  was  not  representation 
that  applicant  did  not  drink  whisky  but  merely  that  he  did 
not  use  it  daily   (CaL)  196 

Under  evidence  jury  was  sustained  in  finding  that  Insured  had 
never  used  Intoxicating  liquor  to  excess   (Cal.)  196 

Whether  or  not  Insured  used  Intoxicating  liquor  to  excess  was 
question    for   Jury    (Cal.)  196 

Burden  of  proving  Intemperate  use  of  I  was  on  society   . . .  (111.)  222 

That  insured  had  been  drinking  would  not  prevent  recovery  if 
such  drinking  failed  to  produce  I  in  some  substantial  de- 
gree  (la.)  286 

INYBNTOBT. 

[See  Iron-Safe  Clause;  Policy.] 
Evidence  considered,  there  was  suflBcient  compliance  with  "Item- 
ized I"  requirement  (La.)   38.   (Va.)     73 

I  was  an  insufficient  compliance  with  iron-safe  clause   ....(Tex.)     83 
Unverified  and  unsupported  sheets  of  paper  were  not  admissible 

as    I    (Pla.)     55 

That  I  contained  few  entries  of  goods  "lumped"  it  was  not  un- 
reasonably   lacking    In    detail    (Va.)     73 

IRON-SAFE  GLAUSB. 

[See   Inventory;   Policy.] 

Inventory  was  an  insufficient  compliance  with  I   (Tex.)     63 

Evidence  considered,  there  was  substantial  compliance  with  I.. 
(Va.)     73 

Position  of  assured  on  subject  of  books  required  by  I  was  cor- 
rect and  in  accordance  with  the  insurance  contract (Va.)     74 

Evidence  considered,  insured  violated  I   (N.  Y.)     83 

Obligation  of  insured  where   requirements  of  I  were  declared  a 

warranty    (La.)     84 

JCDOAnaNT. 
[See  Incumbrance;  Policy;  Title.] 

Refusal  to  render  J  for  money  tendered  into  court  was  errone- 
ous     (Tex.)     68 

Evidence  considered;  verdict  and  J  for  $1,756  sustained...  .(Tex.)     70 

Where  action  to  reform  and  recover  dividends  has  been  decided 
on  J  on  pleadings,  the  entire  matter 'is  res  Judicata  ....(Kan.)  188 

Petition  of  insurance  company  having  been  dismissed  on  special 
demurrer  on  second  trial  after  appeal,  company's  plea  of  res 
adjudicata  was  not  sustained    (Oa.)  131 

There  is  presumption  that  J  against  foreign  company  was  based 
upon  the  count  on  which  it  could  lawfully  have  been  entered 
.  _ (Mass.)  135 

Sufficiency  of  complaint  in  action  to  set  aside  J  of  cancellation 
of  certificate   (Minn.)  220 

Illinois  court  may  inquire  Into  the  proceedings  of  sister  state  for 
purpose  of  determining  whether  court  of  sister  state  had  Juris- 
diction to  bring  its  J  within  full  faith  and  credit  clause  of  the 
Federal    constitution     (111.)  263 

Enforcement  of  J  rendered  by  Federal  Court  upon  bond  in  favor 
of  United  States   «3onn.)  866 

Insurer  could  not  question  J  rendered  against  Insured (Ind.)  871 

J  by  default  against  foreign  company  should  be  set  aside  where 
delivery  was  excusable   (Miss.)  376 
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JUBHSDICnON. 

[See  Ck>urt«:  Venue.] 

An  action  seeking  to  fasten  an  express  trust  upon  the  pro- 
cceda  of  policy  is  equitable  action  tryable  by  court (Col.)  106 

Complaint  containingr  averments  sufficient  to  invoke  J  of  equity 
(Ind.)  107 

The  court  acquired  J  of  foreign  company  through  service  upon 
agent  duly  authorized  to  receive  service  within  the  state  (ICaas.)   136 

Surrogate's  court  was  without  J  where  suit  was  by  administrator 
of  insured's  estate  relating  to  proceeds  of  policy   (N.  J.)   13t 

Citizenship  of  members  of  unincorporated  sooiety  determine  J 
of  federal  court (U.  8.  O.  C.  A.)  t06 

The  coupling  of  a  plea  to  the  J  with  a  plea  to  the  merits  was  not 
a  waiver  of  J    (Mo.)  26t 

Directed  verdict  on  behalf  of  defendant  sustaining  plea  to  J  was 
erroneous    (Qa,)  26t 

What  is  necessary  to  give  court  J  in  personam  over  foreign  cor- 
poration     (111.)  163 

Illinois  CoMrt  had  J  to  appoint  receiver  for  Illinois  assets  of 
insolvent  beneficial  association  of  Pennsylvania  licensed  to  do 
business   in    the   state    (111.)  163 

Illinois  court  may  inquire  into  the  proceedings  of  sister  state 
for  purpose  of  determining  whether  court  of  sister  state  had 
J  to  bring  its  Judgment  within  full  faith  and  credit  clause  of 
tha  Federal    constitution    (111.)  163 

An  Illinois  Insurance  company  transacting  business  from  main 
office  in  Chicago,  largely  by  mail,  was  not  "engaged  in  busi- 
ness"   in    Nebraska     (111.)  164 

What  constitutes  doing  business  by  foreign  corporation  in  such 
manner  as  to  make  it  subject  to  J   (UK)  264 

Mere  soliciting  of  business  of  agent  of  foreign  corporation  is  not 
such  "doing  business"  within  the  state  as  to  subject  foreign 
corporation  to  J  of  courts   ." (111.)  264 

Agreement  with  reference  to  insurance  was  cognizable  by  ad- 
miralty court    (N.   Y.)   320 

State  courts  without  J  of  claims  on  behalf  of  United  States. . 
(Conn.)  364 

Defense  by  receiver  in  other  J  to  claim  amounts  to  a  presenta- 
tion of  claim  (0>nn.)  366 

District  Court  had  J  to  cry  action  by  Insurer  to  cancel  award 
of  Industrial   Board    (Tex.)  367 

Superior  court  cannot  give  validity  to  a  compensation  agreement 
between  claimant  and  compensation  insurer  where  the  same  has 
not  been  approved  by  Industrial  Board   (Mass.)  402 

Action  by  trustee  in  bankruptcy  against  liability  insurer  was  an 
action  at  law  though  the  parties  proceeded  on  the  assumption 

that  it  was  one  in  equity (U.  8.  C.  O.  A.)  403 

JUBT. 
[See  Practice.] 

Where  total  loss  exceeded  the  sum  insured  the  fact  that  the 
property  retained  some  value  as  salvage  did  not  require  the 
submission  of  the  question  of  loss  to  the  J   (Miss.)     13 

Evidence  sufficient  to  warrant  Jurors  in  finding  that  award  was 
obtained    by    fraud    (Mo.)     40 

Question  of  total  loss  was  for  J  (Tex.)     61 

Whether  retention  of  policy  for  two  months  was  ratification  of  its 
procurement  by  broker  was  question  for  J (N.  Y.)     63 

Question  of  broker's  scope  of  authority,  was  for  J  (N.  Y.)     63 

It  was  within  the  discretion  of  the  court  to  permit  J  to  have 
policy  and  deny  that  they  be  furnished  with  correspondence 
and  exhibits  leading  up  to  execution  of  contract   (Vt.)     6f 

Whether  appraiser  named  by  company  was  disinterested  was 
question   for  J    .' (Tex.)     66 

Whether  insurer  waived  any  deficiencies  in  proof  of  loss  was 
for    J (R.    I.)     61 

Whether  insured  failed  to  appear  for  examination  without  rea- 
sonable cause  was  question  for  J (Wash.)     64 

It  was  for  J  to  determine  the  degree  in  which  applicant  trusted 
to  and  confided  in  agent  of  company   (Pa.)     90 

The  question  of  misstatement  of  age  was  for  J  (N.  Y.)  02  (Wash.)  223 

Question  of  insured's  mental  capacity  at  time  of  acceptance  of 
return  of  premium  was  for  J    (la.)    93,    (la.)     04 

Whether  or  not  there  was  a  waiver  of  prompt  payment  was 
question   for   J    (la.)     04 
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Whether  new  occupation  was  more  hasardoua  than  original  oc- 
cupation was  for  J    (Ind.)  UO 

Whether  there  had  been  change  of  occupation  was  for  J, .' 

Question  whether  or  not  plaintiff' was 'entitled  to  attorney's  fees 
was  for  J , ,,^^ (Mo.)  113 

Condition  of  health  of  insured  was  question 'for  J  ".'.'..*//...,.* . 

-\V- ::"' <Mo.)    113.   168;    (Tex.)  801 

Bvldence  considered  question  of  vexatious  delay  was  for  J.   (Mo.)  114 

QuesUon  whether  company  had  knowledge  of  prior  rejection 
for    J     (Mich  )  116 

Brldence  considered  question  of  company's  waiver  of  misrepre- 
sentation was  for  J    (g    Q^j   12'j 

Evidence  considered  it  was  question  for  J  whether  there  had  been 
misrepresentations  as  to  nealth   /Ark  ^   iSft 

Question   of  suicide  was   for  J    '.V. *.*.*.. 

---:••: •••• •    •••    (^'  Y.)   164;  "(*Tex.')"2'8*8':*(Ma)"l4».  306 

wnetner  or  not  there  had  been  misrepresentations  In  applica- 
tion was  for  J    fg    Q  V   jgg 

J  could  consider  evidence  of  good  character  of  assured  in  deter- 
mining allegation  of  fraud  by  company   (S    C  )   169 

Whether  or  not  Insured  knew  that  he  was  afflicted  with  a'  dis- 
ease tending  to  Impair  his  health  was  for  the  J    (Utah)   173 

Whether  agent  agreed  to  surrender  old  contract  and  work  for 
company  on  new  plan  was  for  J   (Tex  )   174 

When  poseaalon  of  policy  is  in  creditor.  It  is  question'  for  'j 
whether  or  not  policy  had  been  delivered  as  securtty  for  the 
debt     ^-pg^  y  ji^^ 

Testimony  was  not  sufficient  to  raise  question  for  J  iii*  contra- 
diction of  physician's  testimony  that  he  had  treated  deceased 
for  chronic  bronchitis    (N,   j,)   133 

Whether  statements  In  application  relating  to  pulmonary  tuber- 
culosis  were  false  was  question   for  J    (Mo.)   186 

Whether  company's  general  state  agent  had  apparent  authority 
to  accept  premium  notes  was  question  for  J   (Ore.)  194 

Under  evidence  J  was  sustained  in  finding  that  Insured  had  never 
used   intoxicating   liquor   to   excess    (Cal.)   196 

Whether  or  not  Insured  used  Intoxicating  liquor  to  excess  was 
question    for    J    (Cal.)   196 

Where  company  defends  on  ground  of  no  contract  of  Insurance, 
meaning  of  a  letter  from  Insurer  to  Insured  was  question  for 
J    (S.    C.)   198 

Where  there  was  evidence  that  death  of  Insured  was  accidental, 
J's  finding  against  suicide  was  not  reversible    (N.  C.)   199 

I^vidence  considered  question  of  estoppel  to  rely  on  forfeiture  for 
misrepresentations  was  for  J (Tex.)   202 

Whether  there  had  been  a  violation  of  law  was  for  J (Ark.)  808 

Evidence  was  sufficient  for  submission  to  J  on  question  whether 
supreme  instructor  acted  within  his  authority  In  giving  approval 
to  Initiation  apparatus  used   (Ala.)   812 

Whether  decedent  by  voluntarily  submitting  himself  for  Initiation 
assumed  the  risk  incident  thereto  was  for  J (Ala.)   818 

Evidence  considered  question  whether  plalntifTs  statement  as  to 

cause  of  death  of  Insured  was  Intentionally  false  was  for  J 

(Ky.)    219 

The  question  of  cause  of  death  was  for  J     

(Kan.)    273.   293;    (Ky.)    294;    (Mo.)   219 

Whether  or  not  there  was  a  payment  of  premium  was  for  the  J. 
(Ala.)   227,   (Mo.)   289 

Agent's  authority  to  execute  waiver  of  default  and  forfeiture  from 
failure  to  pay  assessments  was  question  for  J (Ala.)   280 

Whether  agent  had  authority  to  delegate  his  power  to  another 
was  for  J (Ala.)   231 

Question  whether  or  not  member  was  In  good  standing  at  time 
of  death  was  for  J (Mo.)   243 

Whether  or  not  death  was  due  to  cancer  was  question  for  J 

(Wis.)   247 

Evidence  was  sufficient  to  justify  J  In  finding  that  wife  was  In- 
sane at  time  of  shooting  her  husband (Mo.)  284 

Under  evidence,  J  was  sustained  in  finding  that  accident  was  the 
proximate  cause  of  death (Cal.)  287 
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Whether  or  not  Insured  had  changed  hla  occupation  or  was  en- 
flraged  in  an  act  relating  to  a  more  hazardous  occupation  was 
for  J (Pa.)  2»0 

Whether  or  not  there  had  been  proper  notice  of  death  waa  for  J. . 
(Tex.)  1»1 

The  J  waa  authorized  in  finding  that  the  accident  was  the  sole 
cause  of  the  hernia (Tex.)   292 

Where  Insured  committed  suicide  question  of  sanity  or  Insanity 
waa  for  J (Mo.)   308 

Cause  of  disability  was  question  for  J (Tex.)  214 

Whether  insured  when  ho  executed  release  to  company  was  men- 
tally competent  was  question  for  J   (Tex.)  214 

Whether  notice  of  injury  was  given  within  proper  time  was 
question  for  J (O.)   216 

Evidence  considered,  whether  there  waa  an  agreement  to  insore, 
waa  for  the  J (N.  T.)  212 

Question  of  cancellation  was  for  J (Tex.)  342 

Whether  or  not  there  was  a  meeting  of  the  minds  of  the  parties 
constituting  an  agreement  by  the  Insurer  on  a  certain  day  was 
question  for  J (N.   Y.)   366 

A  J  may  not  reform  a  policy  by  striking  out  one  of  its  clauses.. 
: (U.  S.  C.  C.  A.)   392 

liACHBS 

[See  Equity;   Estoppel;  Time.] 

Assured  and  her  agent  having  failed  to  take  any  action  for  15 
yeara,  assured  waa  barred  by  L  from  recovery (N.  C.)     92 

Where  Insured  who  could  read,  kept  policy  9  years  without  looking 
at  it.  he  was  guilty  of  L (N.  a)   108 

Action  brought  3  yeara  after  Insured's  knowledge  of  facts  pre- 
vented recovery   (N.  Y.)   104 

It  is  the  duty  of  an  Insured  to  ascertain  the  contents  of  his  policy 
within  a  reasonable  time (N.  Y.)  124 

LANDIX>ftD  AND  TKSAST 

[See   Life- Tenant.] 

A  tenant  under  an  agreement  for  interest  In  land,  payable  out  of 
crops  raised,  had  an  insurable  interest  in  the  growing  crops. . 
(Tex.)     22 

Lessee  had  insurable  interest,  notwithstanding  provision  of  lease. 
(Va.)     72 

Evidence  admissible  to  show  actual  cash  value  of  Insured  lease- 
hold Interest  In  improvements   (Va.)     73 

Lessee  had  insurable  Interest  in  premises  and  could  Insure  same  to 
exclusion  of  owners (111.)   882 

Addition  to  a  lease  requiring  the  lessee  to  take  out  Insurance  in 
the  name  of  lessor  was  required  by  Statute  of  Frauds  to  be  In 
writing   (111.)  238 

Addition  to  a  lease  that  insurance  should  be  taken  out  on  build- 
ing In  name  of  lessors,  who  were  to  restore  buildings  In  case  of 
loss  waa  not  covenant  running  with  the  land (111.)   332 

Insurance  contract  is  a  matter  entirely  between  the  Insured  and 
the  company (111.)  265 

LESSOR  AND  LESSEE 

[See  Landlord  and  Tenant.] 
Lessee,   exercising  the  option   to  purchase,   is  entitled  to  the  in- 
surance money (Wash.)  329 

LEX  LOCI 

[See  Contract.] 

Where  property  was  situated  In  a  certain  state  and  all  neffotla- 

tions  occurred  therein,  policy  was  contract  of  such  state 

(Tex.)     10 

Where  contract  provided  repayment  In  New  York  and  contract 
»  had  been  sent  to  company  In  New  York,  It  was  a  New  York 
contract * (Mo.)  114 

Where  application  waa  made,  policy  delivered  and  premium  paid 
waa  place  of  contract (Mo.)   142,  (N.  Y.)   170 

Contract  having  been  made  in  state  of  Georgia  was  to  be  con- 
strued in  accordance  with  laws  of  that  state (N.  C)   156 

Place  of  contract  Is  immaterial  in  so  far  as  question  of  applica- 
bility of  law  relating  to  exemption  of  proceeds  In  favor  of  mar- 
ried woman  Is  concerned (N.  J.)   164 
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LIABILITY  INSURANCE 

[S«©  Employers'   Liability  Insurance;   Principal  and   Surety.] 
Policy   against    loss    of    goods   in    transit    "to    indemnify     •     •     • 

to   the  amount  thoy   are  obliged   to   pay"    is  Insurance  against 

liability (Pa.)     45 

"Repairs" — defined   (Col.)   347 

Immediate    written    notice    of    accident    was    condition    precedent 

to  recovery (Mass. .   3S7 

Delay  In  giving  notice  of  accident  for  number  of  months  re- 
leased insurer,    (Mass.)  357 

There  can  be  no  waiver  of  a  right  unless  the  right  is  known  and 

It  was  Intended  to  surrender  it (Mass.)   358 

Company  did  not  waive  illegal  employment  of  employe.  ...   (Cal.)  360 

"Loss" — defined (Mo.)   361 

"Liability" — defined   (Mo.)  361 

Company  was  estopped  from  relying  upon  warranty  In  policy  that 

no  vicious  horse  was  used.   (N.  Y.)  361 

(Company  waived  limitation  of  30  days  In  which  to  bring  action 

(N.   Y.)   369 

Ck>mpany's  manager  claim  division  could  waive  provision  limiting 

time  within  which  action  should  be  commenced (N.  Y.)   369 

Insurer  could  not  question  Judgment  rendered  against  insured.... 

(Ind.)   371 

There    was    sufficient    compliance    with    provision    for    immediate 

notice (Ind.)   371 

Policy  obligated   insurer  on  appeal   from  Judgment   recovered   by 

employe   against    employer    to    protect    such    employer    pending 

appeal  by  furnishing  a  supersedeas  bond (Neb.)   372 

Insured  not  required  to  regard  every  trivial  mishap  as  accident  of 

which  notice  must  be  immediately  given (N.  Y.)   371 

There  can  be  no  recovery  by  employe  against  Indemnity  company 

which  issued  policy  to  employer,   until   there  has  been   loss  by 

employer  as  defined  In  policy (N.  C.)  382 

Where  Insurer  negligently  handled  claim  to  damage  of  assured  it 

was  liable  for  its  negligence (N.  H.)  383 

Bvldence  considered  there  was  a  "loss"  within  meaning  of  policy. 

(Mo.)  387 

Assured  was  entitled  to  recover  statutory  damages  and  attorney's 

fees.   (Mo.)  888 

S«mployer  was  proper  party  .o  sue  on  policy  where  pledged  con- 
tract provided  that  employer  should  proceed  with  suit.    ..(Mo.)  388 
Company  becanie  liable  for  amount  of  Judgment  and  Interest  paid 

by  insured (Mo.)  388 

Assured  was  not  absolved  from  making  report  of  accident  required 

by  policy (N.  Y.)  391 

Requirement  of  immediate  notice  of  accident  does  not  apply  to 

every  trivial  occurrence (N.  Y.)  391 

The  liability  insurer  of  company  of  two  Joint  tort  feasors,  having 

paid  Judgment  against  them  was  entitled  to  be  subrogated  to 

right  of  contribution.    (Wis.)  394 

Joint  tort  feasor  was  liable  in  suit   by  insurer  for  contribution. 

(Wis.)   394 

LSBiBL  AND  SLANDKB 

Letters  of  officers  of  supreme  lodge  to  local  lodge  regarding  pay- 
ment of  claim,  sent  in  good  faith  and  upon  reasonable  grounds 
for  belief,  were  not  libelous.   (U.  8.  C.  C.  A.)  104 

Bank  charged  with  arson  need  not  prove  special  damages..... 
(N.    Y.)   348 

Bvidence  sufficient  to  submit  question  of  agent's  authority  to 
make  certain  statements  to  Jury (Tex.)  349 

Where  words  were  not  libelous  per  se,  plaintiff  must  prove  special 
damages. ^ (Tex.)  349 

Defendant  company  was  not  liable  because  of  unauthorized  act  of 

its  attorney  in  showing  libelous  letter  to  third  person 

(U.  S.  a  C.  A.)   389 

Writing  a  letter  setting  out  ground  upon  which  claim  was  declined 
and  its  delivery  was  privileged  and  afforded  plaintiff  no  redress, 
though  contents  of  letter  was  libelous (U.  S.  C.  (J.  A.)  389 

C?ompany  was  liable  for  false  statements  of  cashier (Wash.)  391 

LICKNSB 

[See  Agent;  Foreign  (Company;  Taxes  and  Taxation.] 
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LIES 

[See  Incumbrance;  Ownership.] 
Funds  advanced  by  sruardlan  of   Insane   husband  to  his  wife  for 
payment  of  insurance,   etc..  could  not   become  a  lien  upon  the 
wife's  inchoate  interest  in  the  L (Ind.)  S67 

LIFB  TENANT 

[See  Landlord  and  Tenant.] 

LIGHTNING 

[See  S}xploslon;  Policy;  Risk.] 

LIMITATION  OF  ACTION 

[See  Policy;   Statutes.] 

Where  conduct  of  company  waived  the  limitation  provision  in 
policy (Miss.)     13 

Where  mortgagee  sued  within  proper  time  making  mortffaffor 
party,  company  could  not  object  that  mortgagor  had  not  sued 
within  required  time (N.  T.)     S3 

Estoppel  to  plead  time  limitation  was  removed  where  the  com- 
pany notifled  insured  it  denied  liability  and  would  contest  claim. 
(Ore.)     tS 

Where  insured  failed  to  commence  action  within  proper  time  after 
notification  by  company  of  refutation  of  claim,  such  action  was 
barred (Ore.)     35 

Annotation — Subsequent  denial  of  liability  following  promises  or 
negotiations  for  action  on  policy 38 

Statute  limiting  action  on  forfeited  policy  was  not  applicable. 
(N.    Y.)  173 

Amend  petition  did  not  set  up  new  cause  of  action  so  as  to  be 
barred  by   limitations (Tex,)  131 

Action  to  rescind  was  not  barred  by  lapse  of  time  where  insured 
had  no  knowledge  of  loan  certificate  procured  through  fraud 
until  short  time  before  commencement  of  his  action (Mo.)   193 

By-law  describing  period  in  which  to  bring  action  barred  plain- 
tiff's recovery (Pa.)   363 

North  Dakota  laws  provide  that  no  limitation  shall  be  less  than 
one  year (N.  D.)   378 

Policy  limiting  actions  within  six  months  Is  repugnant....    (Kan.)   374 

Provision  of  policy  assigning  statutory  period  for  bringing  suit, 
being  for  the  benefit  of  the  company  could  be  waived  by  It... 
(Tex. )   330 

Company's  failure  to  furnish  blanks  upon  which  to  make  proof 
of  death,  waived  contractual  limit  of  time  for  suing.   . . .    (Tex.)   330 

North  Carolina  Statute  provides  L.  to  less  than  one  year  after 
cause  of  action  accrues (N.  C)   346 

Limitation  in  bond  would  not  prevent  action  after  date  named  for 
damages  accruing  prior  to  that  time (N.  C.)   346 

Company's  manager  claim  division  could  waive  provision  limiting 
time  within  which  action  should  be  commenced (N.   Y.)   369 

Company  waived  limitation  of  30  days  In  which  to  brinff  action. 
(N.   Y.)  369 

LIVE  STOCK  INSURANCE 

That  ag-ent  made  incorrect  statement  concerning  force  of  a  by- 
law wsis  not  basis  for  reformation. (Kan.)   338 

Where  the  risk  on  each  head  is  not  otherwise  stated,  each  is 
separHtcrly  insured  for  a  numerically  proportional  part  of  entire 
amount (Kan.)   338 

LOAN 

[See   Indebtedness.] 

"We  will  expert  to  write  one-half  of  the  Insurance"  did  not 
show  unconditional  acceptance  of  application  for  L.   . . .   (Wash.)        3 

Insured's  wife  as  beneficiary  subrogated  to  claim  of  insurance 
company  to  extent  of  L (Pa.)     99 

A  Ftipulation  In  L  contract  for  forfeiture  of  paid-up  policy  for 
non-payment  of  L  was  void (Ala.)   103 

Under  L.  agi-eement,  on  default  of  assured  there  must  be  fore- 
closure of  pledge  to  vest  title  in  company (Ala.)  103 

It  is  not  necessary  to  atach  L  certificate  to  policy  to  render  certifi- 
cate valid (la.)   104 

Evidence  considered  the  amount  of  L  was  deductible  from  sur- 
render value  of  policy  on  its  maturity (la.)   106 

Under  Texas  statute  offering  L  at  low  interest  rate  as  inducement 
to  secure  policy 'was  void (Tex.)   113 
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Where  L  contract  provided  repayment  in  New  York  and  con- 
tract had  been  sent  to  company  In  New  York,  it  wa«  a  New 
York  contract.   « (Mo.)  114 

Oompoimdins  interest  on  policy  L  is  illegal (111.)  ItT 

Company  was  not  estopped  from  declaring  forfeiture  where  pay- 
ment of  past  due  premium,  L  and  Interest,  was  not  tendered 
until  after  insured's  death (Oa.)  140 

Li  agreement  providing  for  foreclosure  of  pledge,  was  valid.  (Mo.)  161 

Insured  waived  benefits  of  Missouri  Statute  providing  for  non- 
forfeiture for  non-pajrment.   (Mo.)  161 

To  establish  that  L  agreement  was  usurious,  it  must  have  been 
the  Intention  at  the  time  to  contract  for  and  to  take  usurious 
Interest.   (Ala.)  176 

Where  Insured  had  riffht  to  discharge  L  and  retain  policy  upon 
repayment  of  L  and  interest  at  5  i>ercent,  L  agreement  was 
not  usurious.   (Ala.)  176 

liOCATION 

[See  Forfeiture;  Policy;  Risk.] 

Where  property  is  of  such  character  that  temporary  removal  is 
incident  to  its  use  recovery  may  be  had  where  loss  occurs  in 
different  L.  (Ind.)       I 

Where  property  is  ordinarily  kept  In  one  place,  L  designated  in 
policy,  is  a  continuing  warranty (Ind.)       1 

Where  complaint  failed  to  allege  that  property  of  removable 
character  was  not  customarily  kept  in  buildings  described  in 
the  policy,  it  was  insufficient. (Ind.)       1 

Where  ploicy  covered  the  cattle  located  "anywhere"  shipment  of 
cattle  from  pasture  to  stockyards  did  not  avoid  policy (Kan.)     64 

Ckmipany  was  estopped  from  denying  that  policy  covered  property 
regardless  of  its  L  or  policy  would  be  reformed  for  mutual 
mistake (Miss.)     76 

IjOSS  patablb  glausb 

[See  Mortgage.] 
Insured  had  interest  in  policies  payable  under  mortgage  clause  to 
bank  as  latter's  interest  might  appear (Miss.)     66 

LOST  INSTRUBIBNTS 

[See  Ck>ntracts;  Evidence.] 
In  case  of  lost  policy,   plaintiff  was  not  obliged   to  accept  copy 
offered  by  company,  but  20uld  prove  contents  of  1. (Vt.)     69 

mailino 

[See  Assessments;  Premiuma] 

Requirement  of  notice  by  registered  mail  is  reasonable.   . .  (S.  C.)     64 

Inference  of  receipt  of  notice  from  proof  of  M  of  unregistered 
letter  may  not  be  invoked  where  policy  required  registered 
letter (S.   O.)     64 

Notice  by  ordinary  mail  actually  received  was  sufllclent  though 
policy  required  registered  mail (8.  O.)     64 

Properly  mailed  notices  of  assessment  to  Insured  raised  pre- 
sumption of  their  receipt (Tex.)  269 

IfANDAMUS 

[See  Insurance  Cikmimisslon.] 

MARIKB  INSURANCIB 

[See  Policy.] 
Provision  of  bill  of  lading  to  effect  that  carried  shall  have  benefit 

of  insurance  on  goods  shipped  is  valid.   (U.  B,  S.  C.)  317 

Agreement  of  insurer  advancing  funds  as  loan  pending  settle- 
ment of  carrier  was  valid (U.  B.  S.  C.)  317 

Reshipment  charge  was  recoverable  under  terms  of  policy 

_ (U.  S.  O.  a  A.)  SIT 

Company  was  liable  for  forwarding  charges. (U.  S.  C.  C.  A.)  817 

Damage  caused  by  infernal  machine (Bng.)  311 

Notice  was  not  good  notice  of  abandonment  but  of  compromise. 

_ (Eng.)  318 

Claim  for  benefit  of  enemy  underwriters.   (Bng.)  31t 

Loss  on  land  was  not  within  coverage  governed  by  policy.. .  (N.  Y.)  319 
Evidence  considered,  whether  there  was  an  agreement  to  insure, 

was  for  the  jury (N.  Y.)  319 

Perfomance  of  alleged  covenant  to  insure  was  condition  prece- 
dent to  plalntlCTs  obligation (N.  Y.)  320 
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Broker  was  agent  of  owner  of  boat,  and  its  knowledge  of  custo- 
mary trading  limits  would  not  be  imputed  to  Insurance  com- 
pany     (Wash.)  3S0 

Agreement  with  reference  to  insurance  was  cognisable  by  ad- 
miralty court,   (N.  T.)   3S0 

Endorsement  that  vessel  was  not  to  be  covered  if  employed  be- 
yond waters  of  southeastern  Alaska  will  prevail (Wash.)   320 

Agent  had  right  to  assume  that  application  stated  kind  of  policy 
desired-    (Wash.)  330 

Consignee  became  owner  of  the  property  and  shipper  could  not 
recover  damages (Ala.)   331 

Amount  assurers  were  liable  to  contribute  to  the  excess  amount 
of  salvage  and  general  average (Eng.)  321 

Abandonment  of  the  voyage  insured  would  void  policy 

(U.  8.  a  C.  A.)  322 

Plaintiff  could  recover  freight  for  loss  of  goods  at  sea (Ala.)  322 

Evidence  considered  there  was  no  abandonment  of  the  voyage 
insured (U.  a  C.  C.  A.)   322 

Policy  should  have  been  introduced  in  evidence.  Mere  certificate 
that  property  was  insured  under  said  policy  not  sufficient.  (Ala.)   322 

There  was  an  implied  warranty  of  the  seaworthiness  of  the  vessel. 
(Tex.)  323 

The  peril  must  be  "one  of  the  sea"  and  not  merely  one  occurring 
"on  the  sea."   (Tex.)  323 

"Perils  of  the  sea"— defined (Tex.)  323 

LfOss  or  damage  occasioned  by  natural  deterioration  are  not  wittk- 
in  the  term  "Perils  of  the  Sea." (Tex.)  323 

Sinking  of  a  vessel  through  negligence  of  watchman  was  a  "Peril 
of  the  sea."  for  which  recovery  could  be  had (Tex.)  323 

Evidence  considered  loss  fell  upon  war  risk  policy  and  not  on  the 
ordinary  marine  policy (Eng.)  324 

M  act   construed    (Eng.)   325 

Agents  were  without  authority  to  make  the  insurance  ...(Wash.)   326 

The  word  "Docked"  in  Marine  application  means  dry-docked..... 
(U.  S.  C.  C.  A.)  326 

Statement  in  Marine  application  that  vessel  "Warranted  docked 
and  overhauled"  not  carried  into  policy  is  merely  a  representa- 
tion    (U.  8.  C.  C.  A.)   326 

MARRIBD  WOMAN. 
[See  Husband  and  Wife;  Wife's  Policy.] 

Rights  of  M   under  Massachusetts   law   providing  that  policy  in 
favor  of  M  shall  inure  to  her  separate  use  and  benefit,  are  sub- 
ject to  unrestricted  right  of  insured  to  surrender  policy.  (Mass.)     99 
MASrrVR  AND  CTSRYANT 

Employer  is  not  an  insurer  of  the  safety  of  his  employe. ..  (Ky.)  866 
MEASURE  OF  RBCOTERT 
•  [See   Damages.] 

Under  Okla.  law  M  is  actual  value  of  property  and  not  fiice  of 
policy (Okla.)     U 

Where  evidence  as  to  value  was  in  conflict  it  was  error  for  court 
to  instruct  the  Jury  that  if  they  found  for  plaintiff  they  should 
allow  him  the  full  amount  of  the  policy (Okla.)     11 

Contract  to  renew  having  been  complete  upon  acceptance  of  ap- 
plication, want  of  policy  would  not  prevent  insured  from  re- 
covery     (Me.)     It 

Instructions  on  M  which  did  not  Include  interest  as  well  as  the 
penalty  were  erroneous.   (AllL)     20 

The  proportion  of  the  value  of  property  destroyed  to  be  paid  by 
each  underwriter  is  that  which  the  amount  of  his  policy  bears 
to  the  amount  of  all  the  insurance (Mass.)     43 

Provision  limiting  liability  to  cost  of  repairs  rendered  inappli- 
cable by  Missouri  statute,  where  insured  does  not  elect  to  have 
repairs  made (Mo.)     60 

Absolute  denial  of  liability  should  be  given  effect  of  invitation  to 
enforce  promise  and  that  at  once  with  interest.   (Tex.)     66 

Evidence  considered,  verdict  and  judgment  for  31,756  sustained.  . . 
(Tex. )     70 

0>mpany  having  unlawfully  declared  policy  void,  insured  could 
recover  premium  with  interest,  without  deduction  for  protec- 
tion         (Pa.)     93 

Though  policy  provided  for  deduction  of  sums  owing  by  Insured,  it 
was  incumbent  upon  company  to  plead  unpaid  note  as  set  off 
or  counter-claim  to  reduce  liability (8.  D.)     98 
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Where  company  Issues  policy  but  refuses  to  deliver  It  and  appli- 
cant demnads  return  of  premium,  he  is  entitled  to  recovery. 
(Ga,)   163 

Fraudulent  representations  as  to  character  of  policy  made  prior 
to  delivery  could  not  be  relied  upon  as  grounds  for  recovery 
of  premium  paid.    (Tex.)  16t 

Company  could  not  avail  itself  of  discrimination  to  defeat  claims 
of  insurance  for  cash  surrender  value  named  in  policy..  (N.  Y.)   171 

Assignee  is.  not  entitled  to  recover  interest  after  the  time  of  the 
rendition  of  Judgment  fixing  his  right  as  to  amounts  advanced 
plus  interest (Ky.)  176 

Where  company  wrogfully  declared  policy  forfeited  insured  may 
recover  amount  of  premiums  paid  with  interest  on  each  pre- 
mium from  time  of  payment  as  damages (Ore.)   196 

Interest  is  collectible  from  date  of  filing  proofs  of  death.    (Kan.)   204 

Where  society  was  estopped  from  claiming  forfeiture  for  failure 
to  deduct  difference  between  Increased  assessment  and  amount 
paid (Tex.)   214 

Where  insured  suffered  a  specific  loss  he  was  entitled  to  recover 
only  the  amount  provided  therefor (Col.)  271 

Company's  manual  and  schedule  of  rates  were  not  part  of  the 
contract  and  plaintiff  could  recover  full  amount  regardless  of 
more  hazardous  employment.   (Tex.)  2tl 

There  was  a  "loss  of  4  fingers  on  either  hand  by  severance" 
within  terms  of  policy (Ind.)  297 

Death  due  to  infection,  society  was  liable  for  only  limited  amount. 
(U.  8.  C.  C.  A.)   303 

Assignees  on  policy,  assigned  for  collateral  security,   having  paid 

accruing  premiums,  can  recover  same  plus  amount  of  debt 

(N.    Y.)   124 

Reshipment  charge  was  recoverable  under  terms  of  policy. . . . 
, (U.  8.  C.  O.  A.)  317 

Consignee  became  owner  of  the  property  and  shipper  could  not 
recover  damages (Ala.)  321 

Under  title  policy.  Insured  could  recover  most  difference  between 
value  of  property  as  incumbered  and  its  unincumbered  value. 
(N.   Y.)  333 

Oeditor  whose  debt  has  been  paid  after  he  has  obtained  policy  on 
debtor's  life  may  recover (N.  Y.)   348 

Obligations  of  two  surety  companies  were  not  Joint  but  separate 
and  distinct.    (Tex.)  366 

Where  insured's  property  was  levied  upon  and  sold  to  satisfy  Judg- 
ment, Insured  was  entitled  to  recover  its  reasonable  value.  (Mo.  361 

Measure  of  damages  and  recovery  In  action  against  railroad  com- 
pany for  alleged  negligent  destruction  of  goods  on  hand  for  sale. 
(la.)  381 

That  plaintiff  did  not  know  legal  effect  of  provision  in  policy  with 
reference  to  foreclosure  of  mortgage  did  not  entitle  him  to 
recover  payment  made (La.)  386 

(^mpany  became  liable  for  amount  of  Judgment  and  interest  paid 
by  insured (Mo.)  388 

In  action  on  hail  policy  measure  of  damages  was  difference  in 
amount  grown  on  Insured's  land  and  fair  average  grown  in 
neighborhood.    (Mich.)  396 

MBDICAiL  1CXAMINATION 

[See  Statutes.] 

BOEDICAIi  EXABUNEB 

[See  Phsrsician.] 

Bvidence  of  medical  director  of  insurer  on  question  of  materiality 
of  misrepresentations  was  inadmissible (W.  Va.)  138 

Local  M  being  agent  could  waive  warranties  in  application.  (Kan.)  214 

Where  examining  physician,  with  full  knowledjge  of  applicant's 
condition,  filled  in  application,  there  was  waiver  of  forfeiture 
for  false  warranties.   (Kan.)  214 

Texas  Statute  holds  certificate  of  society's  M  attached  to  applica- 
tion was  j>art  of  contract  and  admissible  in  evidence. ...  (Tex.)   244 


[See  Fraternal   Benefit  Orders;   Mutual  Company.] 

BOENTAI.  CAPACmr 

Question  of  M  of  insured  at  time  of  acceptance  of  refunded  pre- 
mium was  for  Jury (la.)  98.  (la.)     94 
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HtiBband  could  not  substitute  children  as  benefldaxiea  A>r  insaiM 
wife    (Kan.)  ItS 

That  wife  dealt  through  husband  In  a  settlement  of  property 
rlffhts  as  if  he  were  a  sane  man  affected  only  her  credibility  as 
a  witness. (OaL)  HI 

Insured's  wife  entitled  to  cancellation  of  policy  In  faror  of  new 
benenciary  obtained  while  Insured  was  insane (Cal.)  Ill 

The  burden  of  proving  insanity  is  upon  the  party  afflrmln^  It. 
(Mo.)  SH 

There  is  a  presumption  in  favor  of  Insured's  sanity 

(Mo.)    800,    (Mo.)  SOf 

If  insured  intentionally  swallowed  cyanide  of  potassium  while 
sane,  his  death  was  not  due  to  accident.  (Mo.)  305 

If  insured  took  cyanide  of  potassium  while  insane,  his  death  was 
caused  by  an  accident,  under  Missouri  law (Mo.)  306 

Where  Insured  committed  suicide  there  could  be  no  recovery  under 
accident  policy  unless  he  was  insane    (Mo.)  30t 

Where  Insured  committed  3ulcide  question  of  sanity  or  insanity 
was  for  Jury; (Mo.)  30t 

Whether  Insured  when  he  executed  release  to  company  was  men- 
tally competent  was  question  for  Jury (Tex.)  314 

Submission  of  the  issue  of  whether  the  Insured  was  "possessed 
of  M  to  know,  understand  and  appreciate  the  nature  and  effect 
and  result  of  his  act"  In  executing  release  was  not  prejudicial. 
(Tex.)  tl4 

MBBOBR 

[See  Ck>ntract;  Reinsurance;  Ultra  Virea] 

MISRBPRVSENTATION 

[See  Application;  Warranty.] 

That  facts  were  not  stated  would  be  no  evidence  of  concealment 
in  absence  of  Intentional  withholding  thereof  by  insured.   . .  (la.)       4 

Plaintirr  could  not  prove  perversion  of  answers  by  affent  where 
there  was  no  plea  of  estoppel  setting:  up  such  facts   (la.)       4 

Texas  Statute  providing  that  misrepresentations  shall  be  no 
cause  for  forfeiture  unless  the  insurer  elects  to  rescind  in  90 
days,  applies  to  hall  insurance (Tex.)     2S 

Under  evidence  it  was  a  controverted  question  of  fact  whether 
Insured  made  M*  about  insured  automobile  being  paid  for.  (Tex.)     41 

Question  as  to  M  of  age  was  for  jury (N,  Y.)   92.   (Wash.)   233 

Where  insured  after  discovering  that  form  of  policy  had  been 
misrepresented,  paid  further  premium,  he  waived  M...(N.   CX)   lOS 

A  representation  that  is  substantially  true  Is  not  sufScient  as 
grounds  for  voldance  of  policy (Ind.)  108 

M— defined    (Ind.)   lOt 

M  Is  ground  of  voldance  on  insurance  policy (Ind.)  103 

Where  M  was  made  with  reference  to  a  material  fact  company 
was  not  required  to  prove  fraudulent  Intent   (N.  T.)   120 

Effect  of  M  where  agent  fraudulently  inserts  false  answers  to 
material  questions (Qa.)   131 

Where  applicant  enters  answers  in  application  himself  warranting 
them  to  be  true,  any  material  variation  chanrlnir  the  riak 
avoids  the  policy (Gku)  131 

In  action  on  policy  evidence  considered  and  verdict  directed  for 
defendant    (Cku)   Itt 

Effect  of  the  knowledge  of  applicant  of  falsity  of  answers  in- 
serted by  agent  considered ((3a.)  133 

Failure  of  insured  at  time  of  application  for  additional  insurance 
to  reveal  his  rejection  for  insurance  since  original  application 
was  not  M (Tex.)  136 

M  is  material  when  knowledge  of  the  truth,  by  the  company, 
might  reasonably  have  caused  it  to  refuse  to  issue  policy.  (Tex.)  130 

Bvidence  considered  question  of  company's  waiver  of  M  was  for 
Jury (a   a)  137 

Bvldonce  considered  it  was  question  for  Jury  whether  there  had 
been  M  as  to  health (Ark.)  136 

When  M  are  cause  for  forfeiture (W.  Va.)  ISO 

Evidence  of  medical  director  of  insurer  on  question  of  materiality 
of  M  was  inadmissible (W.  Va.)  133 

Provision  that  policy  should  be  void  for  M  conceminir  the  Insured, 
applied  to  representations  made  in  application  (la.)  147 

Missouri  statute  relating  to  M  makes  no  distinction  between  Inno- 
cent and  fraudulent  M (Mo.)  150 
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Whether  or  not  there  had  been  M  in  application  waa  for  Jury. 

(a    a)  l«t 

Company  was  obliged  to  prove  that  insured  knew  or  should  have 

known  that  the  answers  were  untrue. (Utah)  171 

Whether  or  not  insured  knew  that  he  was  afflicted  with  a  dis- 
ease tendincr  to  Impair  his  health  was  for  the  Jury.   ....  (Utah)  17S 

False  statement  as  to  occupation  avoided  policy (Ky.)  19f 

Bvidence  considered  question  of  estoppel  to  rely  on  forfeiture  for 

M  was  for  Jury.  (Tex.)  SOS 

Where  evidence  showed  M  as  to  cause  of  death  it  was  error  to 

direct  verdict  In  favor  of  plaintiff.  (Ky.)  Sit 

Svidence  considered  and  held  to  show  M  as  to  affe. (N.  T.)  SIS 

Bvidence  considered  question  whether  plaintiff's  statement  as  to 

cause  of  death  of  Insured  was  intentionally  false  was  for  Jury. 

(Ky.)  S19 

On  question  of  M  of  acre  agreement  as  evidencing  le^al  age  is 

inadmissible (Wash.)  SSS 

Bvidence   was  Insufficient   to  sustain   defence   of  M   of  cause  of 

death.   (Cal.)   141 

Where  insured  met  death  by  pistol  wound  M  of  health  at  time 

of  maklnff  application  was  Immaterial.    (Tex.)  244 

Bxirden  of  Proving  M  was  on  Society.   (OaL)  S41.  (C^l.)  S4S 

Annotation — Pregmacy  as  M  or  breach  warranty.  SSS 

Statute  relating  to  M  made  in  obtaining  a  policy  on  the  lives  of 

persons  is  applicable  to  policy  issued  by  health  and  accident 

company,  giving  indemnity  for  loss  of  life  by  accidental  means. 

(Kan.)  801 

M  in  application  for  bond  that  employe  had  always  theretofore 

faithfully,    honestly   and    punctually    accounted    for    all    funds 

under  his  control  barred  recovery.    (Ky.)  34S 

M  avoided  bond.   (Minn.)  SSS 

M  by  obligee  of  matters  which  Increase  the  risk  of  loss,   avoid 

fldeltty  bond (Minn.)  SSS 

(Company  could  not  rescind  for  M  after  waiting  more  than  a  year 

after  notice  of  loss.    (Tex.)  3S7 

MISTAKE 

[See  Equity;   Reformation.] 
Whether  M  of  insured  In  elgning  compromise  was  negligence  was 

for  Jury.    ._. (Tex.)     SS 

Company  was  not  bound  by  policy  erroneously  issued,  and  which 

was  rejected  by  assured  when  tendered.    (La.)     S7 

In  case  of  M  on  property  covered,  the  insured,  to  recover,  must 

set  up  facts  to  authorize  reformation  of  policy.   (Tex.)     44 

Insured  was  entitled   to   reformation   eliminating   "builder's   risk 

clause."   (N.  T.)     5S 

Bvidence  considered  whether  parties   intended   policy  to  run   for 

one  year (N.  Y.)     5S 

Reformation  may  be  had  where  there  was  M  on  the  part  of  one 

of  the  parties  and  fraud  on  the  part  of  the  other (Tex.)     59 

Policy  may  be  reformed  in  case  of  mutual  M   as   to   ownership. 

(N.   Y.)     SS 

Right  of  employe  and  dependents  did  not  result  from  any  inter- 
est he  had  In  employer's  workmen's  compensation  policy.   (Cal.)  351 
A   Jury   may   not    reform    a    policy    by    striking    out    one    of    Its 

clauses. (U.  8.  C.  C.  A.)  SOS 

In  case  of  mutual  M  correction  could  be  had   only  in  court  of 

equity.   (U.  a  C.  C.  A.)  302 

MORTALmr  TABUBS. 

[See   Evidence.] 

MORTGAGB. 

[See  Judgment;  Policy;  Title.] 

Bvidence  held  to  show  consent  to  Incumbrance. (Wash.)       S 

Neither   existence   of   M   nor   Its   foreclosure   and   sale    by  sheriff 

effected  a  change  of  ownership (la.)       4 

Provision  for  forfeiture  if  property  be  encumbered  did  not  apply 
to  M  executed  by  person  from  whom  insured  purchased  prop- 
erty.     (la.)       8 

Where  foreclosure  proceedings  were  commenced,  no  change  of 
ownership  would  accrue  until  Issuance  of  sheriff's  deed.  ..   (la.)       5 

Non-occupancy  would  not  avoid  policy  as  to  mortgagee. (Me.)     IS 

Intentional  burning  of  property  by  insured  would  not  avoid 
policy  as  to  mortgagee (Me.)     IS 
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Mortgagee  could  recover  only  on  items  of  policy  In  which  he  had 
Insurable   interest (Miss.)     14 

After  total  loss  of  real  property.  Miss.  Stat,  relating  to  appor- 
tionment of  loss  wfts  not  applicable (Miss.)     14 

Where  loss  payable  clause  In  favor  of  mortfiragree  was  attached. 
Sec.  2965  Miss.  Code  1906,  became  a  part  of  contract. ...  (Miss.)      14 

Miss.  Statute  that  policy  shall  not  be  invalidated  as  to  mortertsree 
by  act  of  mortgagor,   applied   to  grantor   in   trust   deed.    (Miss.)     14 

Under  evidence  as  to  M.  if  true  there  was  no  forfeiture ....  (N.  C.)      16 

Forfeiture  of  rights  of  owner  likewise  precludes  mortgagee  from 
recovery (Kan.)     SI 

A  chattel  M  placed  upon  property  after  issuance  of  policy  but  paid 
off  prior  to  time  of  fire  no  cause  for  forfeiture (Wash.)     32 

Where  mortgagee  sued  within  proper  time,  making  mortgagor 
party,  company  could  not  object  that  mortgagor  had  not  sued 
within  required  time (N.  Y.)     33 

Within  terms  of  policy  company  was  required  to  pay  entire  M 
debt  in  order  to  assert  claim  as  subrogee  against  second  M. 
(N.    Y.)     34 

Company  upon  satisfaction  of  Judgment  in  favor  of  mortgagee 
was  entitled  to  subrogation  as  aginst  assured   (Kan.)     34 

Standard  M  clause  attached  to  policy  constitutes  Independent 
contract  between  company  and   mortgagee (Mo.)'    48 

Knowledge  of  secretary  of  M  corporation  Imputable  to  corpora- 
tion     (Mo.)     4t 

Clause  providing  that  interest  of  mortgagee  shall  not  be  invali- 
dated by  act  of  mortgagor  ceased  to  operate  with  change  of 
ownership  and   knowledge  of  mortgagee (Mo.)     49 

"Provided"  in  mortgage  clause  "Provided  also  that  the  mortgagee 
or  trustee  shall  notify  this  company  of  any  change  of  owner- 
ship,  etc."  creates  a  condition (Mo.)     49 

Insured  had  interest  in  policies  payable  under  M  clause  to  bank  as 
latter's  interest  might  appear (Miss.)     66 

Where  rights  of  mortgagee  were  different  from  those  of  mort- 
gagor, it  was  proper  to  admit  evidence  of  the  interest  of  such 
mortgagee (Vt.)     69 

Failure  or  refusal  of  owner  to  proceed  with  an  appraisal  does 
not  invalidate  policy  as  to  mortgagee (U.  8.  D.  C.)     76 

PIre  insurance  company  not  precluded  from  relying  upon  coin- 
surance clause,  because  of  provisions  of  M  clause.   (U.  S.  D.  C.)     71 

Failure  of  insured  to  make  proof  of  loss  within  60  days  after 
Are  did  not  invalidate  Insurance  as  to  mortgagee. ..  (U.  8.  D.  C.)     71 

To  hold  mortgagee  to  appraisement  clause  company  must  make 
written  demand (U.  S.  D.  C.)     71 

Company  not  entitled  to  assignment  of  mortgage  under  subroga- 
tion clause  where  it  has  neither  tendered  nor  paid  any  amount 
to  mortgagee (U.  S.  D.  C.)     72 

Note  executed  by  assured,  reciting  that  It  shall  constitute  Hen 
on  Insured's  property  Is  not  a  chattel  M (Va.)     74 

Where  interest  Insured  was  that  of  mortgagor  and  loss  passable 
to  mortgagee's  second  mortgagee's  recovery  was  not  limited  to 
one-third  of  insurance (R.  I.)     80 

Second  mortgagee  could  bring  suit  In  own  name  on  Are  Insur- 
ance policy (R.   I.)     80 

Upon  the  death  of  one  of  two  joint  payees  of  Are  policy,  survivor 
may  bring  action  in  own  name (R  I.)     80 

Within  the  terms  of  policy,  mortgagee's  rights  against  Insurer 
were  no  greater  than  those  of  Insured (N.  Y.)     87 

Agreement  between  Insured  and  his  mortgagee  for  payment  of  M 
debt  out  of  Insurance  proceeds  did  not  deprive  beneficiaries  of 
their  Interest (Ind.)   138 

Mortgagor  could  recover  from  mortgagee  insurance  proceeds 

(N.   D.)   328 

Requirement  that  chattels  offered  as  security  for  loan  be  protected 
by  Insurance,  did  not  violate  act  against  usury.   (Ctel.)  331 

Mortgagee  did  not  waive  M  lien  (N.  Y.)  361 

Land  contract  obliging  purchaser  to  execute  M  In  "due  form"  did 
not  require  M  to  contain  agreement  to  keep  property  insured. 
(N.  J.)  376 

That  plaintiff  did  not  know  legal  effect  of  provision  in  policy 
with  reference  to  foreclosure  of  M  did  not  entitle  him  to  re- 
cover payment (La.)  386 
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MURDBR. 

[See   Beneflci&ries;    Distribution.] 
Where   insured  was  murdered   by   beneficiary,    certificate   became 
void    (Mo.)  243 

MUTUAI.  COMPANY. 

[See  Fraternal   Benefit   Orders.] 

By-laws  of  a  mutual  company  may  be  part  of  contract  even  by 
reference    (Me.)     19 

The  statute  of  a  state  relatingr  to  company's  by-laws  and  con- 
tract define  rights  of  a  member  as  a  member;  his  rights  as 
Insured   are   defined    by   contract    (Me.)     19 

Tender  and  delivery  of  policies  waived  any  inconsistency  with 
by-laws    (Me.)     19 

"Assessments  payable  within  30  days"  means  80  days  from  time 
of  sending   notice    to    policyholder (Pa.)     67 

H   not   subject   to   Stamp   Tax   of   1%    percent   on    each   dollar   of 

premium    under    the   Congressional    Act   of   Oct.    2,    1914 

(U.  S.  C.  C.  A.)   329 

Texas  Act  construed  to  be   occupation  tax    (Tex.)   371 

MUTXJAl.  MISTAKB. 

[See  Equity;  Mistake;  Reformation.] 
Where  a  compromise  agreement   is  signed   through   M   relief  will 

not  be  refused  because  insured  was  negligent    (Tex.)     23 

Mistake  by  company  in  calculating  extended  insurance  was  not 
M,  insured  having  no  knowledge  that  there  had  been  mistake 
In    computation    (Vt.)   168 

NAMB. 

[See  Injuiiotlon ;  Mandamus;  Pleading.] 
Admission  of  certificate  in  name  of  "Prull"  in  action  on  account 
of  death  of  one  "Trull"  was  not  error,  society  having  received 
payments   of   "Trull"    (Cai.)   248 

NBGLIGBNCB. 

[See  Damages.] 

Whether  mistake  of  insured  in  signing  compromise  was  N  was  for 
jury     (Tex.)     23 

Where  a  compromise  agreement  is  signed  through  mutual  mis- 
take relief  will  not  be  refused  because  insured  was  negligent 
> (Tex.)     23 

Failure  of  Insured  to  read  policy  not  such  N  as  would  bar  re- 
lief     (N.    J.)     39 

Verdict  in  favor  of  insured  is  sufllcient  finding  that  fire  occurred 
without    plaintifTs   fault    (Kan.)     46 

Evidence  considered  bank  was  not  negligent  in  falling  to  make 
timely   remittance  of  plaintifTs   life   insurance   premium.  (Tex.)   US 

Miscalculation  of  terms  of  extension  being  due  to  the  N  of  the 
company,  equity  would  not  avoid  relief  by  canceling  endorse- 
ment     (Vt.)  ie» 

That  party  whose  N  has  been  the  immediate  cause  of  situation 
should    be    liable    (Mo.)  192; 

One  forced  by  trickery  to  sign  what  he  did  not  intend  to  sign 
was   not  guilty   of   N    (Mo.)   19» 

Evidence  of  N  where  insured  was  killed  by  train  does  not  prove 
intent  to  commit  suicide   (N.  C.)  199 

The  driving  of  an  automobile  at  high  or  unsafe  rate  of  speed 
does  not  conclusively  negative  the  finding  that  Injury  or  death 
resulting   were   occasioned    by   accidental    means    (la.)   297 

Where  insurer  negligently  handled  claim  to  damage  of  assured, 
it  was  liable  for  Its  N (N.  H.)  383- 

There  can  be  no  recovery  under  Federal  Employers'  Liability  Act 
where  defendant  has  not   been   guilty  of  N    (Pa.)   393 

Pennsylvania  act  does  not  prevent  employe  from  bringing  action 
for  damages  against  third  party  whose  N  caused  the  injury 
(Pa.)  397 

NOTARY   PUBUC. 

N  is  not  insurer  of  the  identity  of  the  person  for  whom  he  per- 
forms notarial  service    (Kan.)  371 

NOTICB. 

[See  Condition  Precedent;  Policy;  Proofs  of  Loss;  Statutes;  Waiver.) 
While  no  particular  form  of  N  of  cancellation  Is  necessary,   the 
Intention  to  cancel  must  be  clearly  expressed  ...(U.  8.  D.  C.)       ft: 
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Where  policy  provided  for  written  N  to  the  home  office.  N  of 
any  other  nature  was  insufflclent    (Mo.)     32 

Oral  N  to  person  who  counterslgrned  policy  but  who  was  not 
airent  at  time  of  N  was  insufflclent   (Mo.)     S2 

N  of  cancellation  must  be  irlven  by  the  insurer  to  the  assured 
(La.)     87 

Where  company  recalled  and  canceled  a  binder  before  delivery 
to  assured,  company  was  not   bound    (La.)     37 

Where  N  of  cancellation  to  broker  was  insufflclent  N  to  as- 
sured        (La.)     37 

Requirement  of  N  by  registered  mall  Is  reasonable (S.  d)     14 

Inference  of  receipt  of  N  from  proof  of  mailing  of  unregristered 
letter  may  not  be  invoked  where  policy  required  registered 
letter    (a    C.)     14 

N  by  ordinary  mall  actually  received  was  sufficient  though  policy 
required  registered  mall    (8.  C.)     B4 

N  to  agent's  bookkeeper  was  N  to  company   (Ind.)     S6 

N  to  agent  is  binding  on  company  though  not  communicated  to 
it   (Ind.)     57 

"Assessment  i>ayable  within  30  days"  means  30  days  from  time 
of  sending   N  to  policyholder    (Pa.)     67 

Provision  authorizing  N  to  be  sent  to  address  designated  in 
policy,  did  not  apply  to  N  of  refusal  to  accept  delinquent  pre- 
mium       (la.)     84 

Association  and  member  may  stipulate  as  part  of  contract  that 
in  event  of  death  of  member  N  will  be  required  within  speci- 
fied  time    (Mo.)  254 

Society  was  not  estopped  from  claiming  forfeiture  for  failure  to 
furnish    N   of   death    (Mo.)   254 

There  was  no  evidence  of  waiver  of  forfeiture  for  failure  to 
give    N   of  death    (Mo.)  25S 

In  absence  of  prescribed  method  of  N  of  assessment  in  constitu- 
tion or  by-laws,  it  was  held.  N  must  b«  pMVonally  served  on 
member  as  condition  precedent  to  forfeiture  of  his  personal 
and  property  rights   (N.   J.)  2S8 

Properly  mailed  N  of  assessment  to  Insured  raised  presumption 
of  their  receipt   (Tex.)  219 

Failure  to  give  N  of  accident  within  ten  days  barred  recovery 
(Pa.)  259 

Conduct  amounting  to  waiver  of  provision  requiring  N  of  In- 
jury within  ten  days (Kan.)  274 

Where  insured  failed  to  give  N  when  he  became  totally  disabled, 
the  right  of  recovery  was  not  barred,  where  giving  of  N  was 
not  expressly  made  a  condition  precedent  to  recovery..  .(Okla.)  279 

Admissible  evidence  In  determining  whether  N  had  been  given 
within   reasonable   time    (Ala.)  279 

Whether  or  not  there  had  been  proper  N  of  death  was  for  jury 
(Tex.)  291 

Where  company  did  not  act  upon  insured's  N  and  claim  for  loss, 
insured  was  not  estopped  from  givinir  a  second  N  and  claim  of 
loss  for  a  longer  period   (Ala.)  tlO 

Time  for  N  of  disability  computed  from  time  of  insured's  knowl- 
edge thereof  (Tenn.)  31t 

Policy  falling  to  specifically  include  an  exception  where  N  "may 
be  shown  not  to  have  been  reasonably  possible"  was  of  no  im- 
portance ;  such  an  exception  is  implied   (O.)  316 

Whether  N  of  injury  was  given  within  proper  time  was  question 
for   Jury    (O.)  315 

N  was  not  good  N  of  abandonment  but  of  compromise (Eng.)  318 

Annotation — Delay  in  giving  N  required  by  policy  Insuring  against 
liability  for  personal  injuries  to  third  person   345 

Bvidence  sufficient  to  show  waiver  of  N  of  contractor's  default 
within  time  prescribed   (N.  C.)  348 

In  absence  of  sufficient  allegation  of  performance  of  condition 
with  reference  to  N  and  sufficient  allegation  of  waiver,  there 
could    be    no    recovery    (Qa.)  35S 

Immediate  written  N  of  accident  was  condition  precedent  to 
recovery    (Mass.)   357 

Delay  in  giving  N  of  accident  for  a  number  of  months  released 
insurer    (Mass.)  858 

There  can  be  no  waiver  of  a  right  unless  the  right  is  known 
and  it  was  intended  to  surrender  It   (Mass.)  358 

That  injured  employe  had  no  N  that  employer  carried  insurance 
was  no  excuse  for  failure  to  give  notice  to  employer. ..  (Mass.)  368 
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Provision  for  Immediate  N  of  clckness  or  accident  to  animal  In- 
sured   Is   valid    (III.)  Sei 

Requirement  of  Immediate  N  of  accident  does  not  apply  to  ev- 
ery trivial  occurence  (N.  T.)  372.   (N.  T.)  t91 

Aflsured  was  not  absolved  from  making  report  of  accident  re- 
quired by  policy   (N.  T.)  891 

Bvldence  considered,  employer  did  not  fflve  prompt  N  after  ex- 
ecutor officer  received  N  of  employe's  dishonesty   (CaU)  S9S 

OOOUPANCY. 

[See  Use  and  Occupancy.] 

OOOUPATION. 

[See  Accident  Insurance;  Increase  of  Risk;  Policy.] 

Whether  new  O  was  more  haxardous  than  original  O  was  for 
Jury    (Ind.)  110 

Under  provision  llmltiner  recovery  upon  change  of  O  to  more 
hasardous  O,  O  at  time  of  making  contract  must  be  one  which 
Is   regularly   specified   by   company    (Ind.)  110 

In  accepting  person  engaged  in  unclassifled  emplosrment  company 
was  bound  to  ascertain  duties  of  such  employment (Ind.)  110 

Whether  Insured  had  changed  his  O  was  question  for  jury 

(Ind.)   110,  (Pa.)   290,  (Kan.)  293 

False  statement  as  to  O  avoided  policy   (Ky.)  199 

Where  agent  demanded  and  received  assessments  on  old  basis, 
with  knowledge  of  insured's  change  of  O.  society  was  estopped 
claiming    forfeiture    .' (Tex.)  213 

Ehrldence  considered  insured  was  not  bound  to  give  notice  of 
hasardous  O   (Ark.)  214 

Bvidence  Insufficient  to  establish  that  Insured  was  engaged  in 
O  of  saloon  keeper  or  bar  tender   (N.  Y.)  226 

Agent's  testimony  as  to  rate  of  premium  charged  for  Insured's 
new  O  was  not  the  best  evidence   (Tex.)  292 

Temporary    pursuit    would    not    amount    to    change    of    O 

(C!al.)   293.  (Kan.)   29S.   (U.  8.  C.  C.  A.)   303 

Act  of  hardware  clerk  In  selling  dsmamlte  sticks  did  not  con- 
stitute him  a  user  or  handler  of  dynamite  within  terms  of 
policy   (S.   D.)  300 

OPTIONS. 

[See  Extended  Insurance;  Paid-Up  Insurance;   Surrender  Value.] 

OTSKR  INSURANCE.     • 

(See  Additional  Insurance;  Forfeiture;  Policy;  Waiver.] 

That  another  person  who  was  Interested  in  property  obtained  in- 
surance would  not  avoid  policy   (la.)       8 

Where  Insured  had  previously  applied  and  paid  for  another 
policy,  he  could  not  recover  although  such  other  policy  had 
not  been   delivered    (Oa.)       6 

O  as  a  defense  is  valid  (Miss.)     13 

Under  the  facts  It  was  unnecessary  to  affirmatively  plead  waiver 
of  concurrent  Insurance  provision   (Miss.)     13 

Where  consent  of  other  companies  was  not  obtained,  as  condi- 
tioned in  application,  company  was  not  e8topi>ed  to  deny  con- 
tract     (Miss.)     13 

Under  terms  of  policy  insured  was  entitled  to  take  O  .  ..(W.  Va.)     28 

Under  terms  of  policy  company  not  entitled  to  l>eneflt  of  adjust- 
ment under  policy  in  other  company   (Mass.)     43 

A  reply  by  Insured  admitting  O,  and  alleging  waiver,  was  not 
a  departure  from  the  complaint    (Ore.)     47 

Where  a  stock  yards  exchange  to  which  cattle  were  shipped  had 
procurred  insurance  on  all  cattle  brought  into  the  yards  with- 
out knowledge  of  cattle  owner  "O"  clause  was  not  violated 
, . . .    (Kan.)     64 

Warranties  in  policy  that  assured  would  carry  stipulated  amount 

of   Insurance    in   specified   company    could   not   be   waived 

(U.    a    8.    C.)     OS 

Knowledge  of  agent  Imputed  to  company  (U.  8.  &  C.)     68 

That  O  was  in  force  does  not  avoid  policy  prior  to  the  time  of 
actual  loss   (Pa.)     79 

Where  agent  wrote  false  answers  as  to  O  in  application,  company 
was   estopped   from    claiming    forfeiture    (Ind.)   109 

False  ansipi'er  in  application  as  to  O  voids  policy.  (Ind.)  109.  (Kan.)  301 

That  insured  had  taken  O  without  notice  to  company  was  a  de- 
fense which  should  have  been  pleaded  to  be  available   ..(Ky.)  306 

Where  company  accepted  premiums  after  knowledge  of  O,  it 
waived  defense  of  proportion  of  liability   (Tenn.)  812 
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OYVSRINSVnASCK, 

[See  Other  Insurance.] 
Evidence  considered,  there  was  no  O  as  would  avoid  policy.  (M las.)     « 

Oil^NBRSiilP. 

[See    Mortgage;     Pleading;     Policy;    Title.] 

Neither  existence  of  mortgage  nor  its  foreclosure  and  sale  by 
sheriff   effected   a   change   of   O    (la.)        4 

Where  company  learned  that  title  was  in  wife,  instead  of  hus- 
band, and  took  no  steps  to  cancel  policy,  it  was  estopped.   (la.)        4 

Levy  by  sheriff  upon  building  insured  and  goods  therein  did  not 
constitute    change    of    O    (Pa.)        4 

Where  foreclosure  proceedings  were  commenced,  no  change  of 
O  would  accrue  until  issuance  of  sheriff's  deed    (la.)        6 

Agent's  knowledge  of  insured's  interest  imputed  to  company.. 
(Mo.)    15,    (Ala.)    30.    (N.   J.)    39.    (Tex.)    44.    (N.    Y.)     88 

Agent's  knowledge  of  insured's  interest  imputed  to  company.. 
(Mo.)    15.    (Ala.)    30,    (Tex.)    44,    (N.   Y.)     83 

The  sole  O  clause  in  the  policy  related  to  the  time  of  issuance 
(Tex.)     17 

Where  insured  conveyed  land,  reserving  title  to  building,  there 
was  no  change  in  interest  or  possession    (Tex.)     17 

Policy  was  not  violated  by  change  of  title  not  of  a  nature  cal- 
culated  to   increase   the   motive   to   burn    (Tex.)      17 

Under  evidence  it  was  question  for  Jury  whether  there  was  change 
of  title  between  husband  and  wife  within  meaning  of  policy 
(Minn.)     88 

Where  company  failed  to  make  precise  inquiry  as  to  title  it 
waived  O  clause   (N.   Dak. )     34 

Where  evidence  offered  constituted  prima  facie  case  of  O.   (N.  D.)      84 

Parol  evidence  as  to  O  of  stock  in  corporation  was  Inadmissible 
as  not  being  evidence    (N.   Y.)      34 

Introduction  of  policy  in  evidence  was  sufficient  to  show  O  of 
property    (U.  8.  C.  C.  A.)      36 

Where  question  of  waiver  of  sole  O  clause  should  not  have  been 
submitted   to  Jury    (S.    C.)     38 

It  was  insured's  duty  to  tell  company's  agent  whether  he  owned 
or   leased   the  property    (8.    C.)     88 

A  proposed  partnership  agreement  being  abandoned,  insured  was 
unconditional   owner   of   property    (Ind.)     44 

Evidence  showed  that  plaintiff  had  knowledge  of  ch&nge  of  O 
but  failed  to  notify  company  under  terms  of  policy   ....(Mo.)     48 

Clause  providing  that  interest  of  mortgagee  shall  not  be'  inval- 
idated by  act  of  mortgagor,  ceased  to  operate  with  change  of 
O  and  knowledge  of  mortgagee    (Mo.)     49 

Insured  was  liable  on  premium  note  where  company  issued  pol- 
icy with  knowledge  of  want  of  sole  O (Ga.)     67 

Placing  of  cattle  in  possession  of  commission  merchants  in  stock 
yards  to  be  sold  did  not  change  title  or  possession  as  would 
forfeit  the  policy    (Kan.)     64 

Execution  of  note  collaterally  secured  by  insured's  property  did 
not   change   character   of   O    ( Va. )     74 

Policy  was  not  vitiated  because  computed  scale  not  covered  by 
policy  was  included  In  schedule  of  losses   (C^l.)     81 

Policy  may  be  reformed  in  case  of  mutual  mistake  as  to  O... 
(N.   T.)     83 

By  issuing  policy,  accepting  and  retaining  premiums  with  knowl- 
edge of  O.  insurer  waived  by-law  provisions   (Mo.)     84 

False  statements  in  Proof  of  Loss  that  insured  was  owner  In  fee 
of  property  did  not  avoid  policy  where  insurer  had  full  knowl- 
edge of  O (Mo.)     8S 

Agreement  of  sale  of  property  effected  change  of  interest  within 
meaning    of    policy    (Md.)  369 

PAID-UP  INSURANCE. 

There  is  no  such  thing  as  a  lapsed,  paid-up  policy   (Ala.)  108 

"Deposit  on  paid-up  policy"  to  secure  loan  was  "a  pledge"  and 
provision  for  forfeiture  of  pledge  on  default  was  void. .  .(Ala.)  108 

PARTIES. 

[See   Pleading;   Practice.] 

Indiana  law  provides  if  a  promise  is  made  to  a  person  by  a 
wrong  name,  the  promisee  may  sue  upon  that  promise  in  his 
right   name    (Ind.)     SI 

P  in  action  by  subrogee  against  3rd  person (Ore.)     88 
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Upon  the  death  of  one  or  two  joint  payees  of  Are  policy,  sur- 
vivor may   bring  action  in  own  name    (R.   I.)      80 

Husband  may  sue  on  policy  covering  property  of  husband  and 
wife     (Tex.)      85 

That  policy  provided  for  payment  to  insured's  executor  or  ad- 
ministrator, insured's  mother  could  maintain  action  on  policy 
(Ark.)   136 

Parties  in  suit  for  specific  performance   (N.  T.)  154 

In  absence  of  statute  authorizing  such  procedure  an  unincorpo- 
rated society  cannot  be  sued  as  an  entity  by  its  name..(W.  Va.)   231 

Under  New  York  Code,  action  against  an  unincorporated  associa- 
tion having  seven  members  or  more,  should  be  against  the  presi- 
dent or  treasurer (N.  Y.)  234 

Creneral  agents  were  proper  parties  to  suit  on  bond (Okla.)  363 

Where  insured  assigned  his  conditional  contract  of  sale,  etc.,  to 
agent  of  company,  latter  was  proper  party  to  sue  for  replevin 
of   automobile    (Arls.)  880 

Employer  was  proper  P  to  sue  on  policy  where  pledged  contract 
provided   that  employer  should  proceed  with  suit    (Mo.)  888 

PARTNERSHIP. 

Annotation — Duty  to  account  for  premiums  paid  for  insurance  on 

the   life   of  a   person    184 

Weight  of  testimony  of  partners  in  suit  for  accounting   ...(Ark.)   336 

PAYMBNT. 

[See  Evidence;   Premium;    Settlement;    Waiver.] 

Premium  note  was  P (N.  T. )     52 

The  promise  to  pay  was  made  by  company  with  insured,  and  it 
was  Justified  in  paying  money  to  administrator  of  his  es- 
atate    (Mass.)     99 

Where  company  was  expressly  authorized  to  make  P  "to  another 
person  appearing  to  said  company  to  be  equitably  entitled  to 
the  same,"  such  P  was  conclusive  evidence  that  "all  claims 
under  this  policy  have  been  fully  satisfied"   (Mass.)     99 

Company  complied  with  the  terms  of  the  policy  containing 
"facility  P"  clause   (Md.)    144,    (N.   T.)    176,   (Mo.)  185 

Demand  on  agent  having  authority  to  represent  company  in  P 
of  claims  was  sufficient  to  form  basis  for  recovery  of  pen- 
alty        (Tex.)   150 

Offer  of  company  to  pay  insured  amount  due  him  under  its  con- 
tract  was    sufficient    tender    (Neb.)  188 

P  upon  surrender  of  certificate,  execution  of  receipt  in  full  set- 
tlement, etc.,  constKuted  an  accord  and  satisfaction   ...(N.  Y.)  245 

Bond  failing  to  specify  place  of  P,  P  was  to  be  at  place  of  resi- 
dence of  plaintlft   (Mont.)   340 

Plaintiff  in  suit  to  recover  money  paid  defendants  for  war  risk 
insurance  on  merchandise  purchased  of  defendants  did  not 
make  P  under  protest  in  a  legal  sense   (Va.)  892 

PBNAJLTT. 

[See   Statutes.] 

Nebraska  law  providing  for  P  applies  to  fire  insurance  policies 
1 (Neb.)       8 

Where  fire  insurer's  refusal  to  pay  loss  was  unjustified  the  P 
was  Imposed  under  Louisiana  law   (La.)     38 

To  entitle  plaintiff  to  P  and  attorneys'  fees  for  vexatious  re- 
fusal to  pay  there  should  be  affirmative  finding  that  refusal 
to   pay   was   vexatious    (Mo. )     50 

Evidence  did  not  show  vexatious  delay  as  would  entitle  plaintiff 
to  recover  statutory  P   (Mo.)     60 

Recovery  of  Judgment  was  insufficient  to  establish  vexatlousness 
so  as  to  warrant  infliction  of  statutory  P    (Mo.)     61 

Insured  had  right  to  recover  P  after  demand  and  failure  of  com- 
pany to  pay  loss  within  time  reserved  for  payment  in  policy 
(Ariz.)     67 

Evidence  considered,  question  of  vexatious  delay  was  for  Jury.. 
(Mo.)  114 

Demand  on  agent  having  authority  to  represent  company  in  pay- 
ment of  claim,  was  sufficient  to  form  basis  for  recovery  of  P 
(Tex.)   150 

Under  evidence,  company  was  accident  inAurance  company  and 
subject  to  statutory   P   (Tex.)  282 

Assured  was  entitled  to  recover  statutory  damages  and  attorney's 
fees    (Mo.)   388 
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PBRBflTS. 

[See  Contract;  Riders.] 

FBRSONAL  PROPBBTY. 

[See  Policy;   Risk.] 

PHYSICIAN. 

[See    Bvidence;    Medical    Examiner;    Statutes;    Witnesses.] 

Admissibility  of  P's  statements  in  defense  of  fraudulent  substi- 
tution of  other  person  at  medical  examination   (Pa.)     tl 

Testimony  of  operatinir  surgeon  as  to  insured's  condition  was  In- 
admissible under  New  York  statute (N.  Y.)  lit 

Operating  surgeon  can  testify  that  at  certain  time  he  performed 
an  operation  on  Insured  (N.  Y.)  120 

Materiality  of  representation  that  applicant  had  not  been  treated 
by  P   (W.  Va.)   137 

Applicant's  statement  regarding  consultation  with  P  forfeited 
policy     (Mo.)  143 

P's  testimony  in  attempt  to  prove  suicide  was  not  admissible  as 
a  part  of  res  gestae   (U.  B.  C.  C.  A.)  160 

P's  testimony  that  he  performed  autopsy  and  found  death  due 
to  tuberculosis  of  the  spine,  was  not  privileged (Utah)  173 

Rule  of  privileged  communication  would  not  prevent  P  from  tes- 
tifying that  Insured  had  consulted  with   him   (Utah)  173 

Statement  of  having  consulted  one  P  when  he  had  consulted  two 
avoided    policy    (Ind-)  337 

P  could  not  testify  that  he  told  insured's  mother  that  Insured 
had    cancer    (Wis.)  247 

Opinions  of  Ps  that  loop  of  bowel  was  caused  by  external  vio- 
lence admissible,  expression  of  opinion  as  to  what  produced  loop 
Inadmissible    (la.)  373 

P's  statement  accompanying  proof  of  death  that  insured  had  lead 
poisoning  not  conclusive   (Kan.)  374 

Letter  written  by  P  at  about  date  of  insurance  contract,  ad- 
dressed to  insurance  company,  therein  stating  physical  condi- 
tion of  insured  was  not  part  of  proof  of  death (Minn.)  394 

P  temporarily  serving  in  that  capacity  with  National  Guard  to 
quell  strike  was  still  engaged  In  occupation  as  P  and  surgeon 
(U.  S.  C.  C.  A.)  3f3 

Death  of  P  while  temporarily  serving  with  National  Guard  to 
quell  strike  was  accidental (U.  8.  C  C  A.)  304 

Provision  of  policy  requiring  P's  report  as  condition  to  main- 
tenance of  action  is  not  applicable  where  Insurer  asserts  settle- 
ment in  full,  as  release  from  further  liability (Minn.)  310 

PHYSICIAN'S  INDKIIINIT¥. 

[See  Contract;   Policy.] 

Indemnity  policy  covered  liability  for  error  or  mistake  of  physi- 
cian in  falling  to  remove  all  gall  stones  as  he  had  contracted 
(Wash.)  337 

Where  insured  physician  became  bankrupt  after  judgment  for 
malpractice  against  him,  such  Judgment  constituted  a  loss 
within  the  terms  of  policy (U.  a  C.  C.  A.)  403 

PLACB  OF  CONTRACT. 

[See  Lex  Loci;  Policy.] 

PUBADING. 

[See  Practice.] 

Provisions  of  policy  control  averments  of  complaint  (Ind.)       1 

Failure  of  company  to  set  up  certain  defense  in  suit  in  chancery 
would  not  prevent  it  from  thereafter  seting  up  such  defense 
in  action  at  law  on  policy  (Miss.)     13 

Under  the  facts  it  was  unnecessary  to  afllrmatively  plead  waiver 
of  concurrent  Insurance  provision  (Miss.)     13 

P  attempting  to  set  up  breach  of  warranty  and  misrepresenta- 
tions was  insufficient  in  falling  to  allege  falsity  of  statements, 
deception   or  resulting  injury    (Ala.)     30 

Complaint  for  twenty-five  percent  penalty  held  good  as  against 
demurrer    (Ala.)     30 

A  plea  from  forfeiture  by  reason  of  change  in  possession  without 
consent  of  company  was  good (Ala.)     SO 

Cancellation  of  reinsurance  should  be  specially  pleaded  . . .  (N.  T.)     SI 

The  right  of  Insurance  company  to  make  repairs  by  election  on 
Its  part  is  a  condition  precedent  and  should  have  been  pleaded 
(Ind.)     31 

Cl^ncellation  of  reinsurance  should  be  specially  pleaded  ...(N.  Y.)     31 
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Where  company  pleaded  no  est  factum,  burden  of  proTlns  ex- 
ecution upon  plaintiff   (Ala.)     30 

Complaint  was  sufBclent  though  omitting  "and  other  perils  In 
policy  of  insurance  named"    (Ala.)     30 

▲  reply  by  Insured  admitting  other  insurance  and  alleging  waiver, 
was  not  a  departure  from  the  complaint  (Ore.)     47 

Allegation  that  defendant  was  a  "Mutual  Chartered  Company" 
was  sufficient  to  Import  that  It  was  an  incorporated  company 
(Tex.)     63 

Petition  sufflcient  against  demurrer  that  there  was  no  averment 
that  property  Insured  was  destroyed  by  fire (Tex.)     63 

Arerment  that  company  "forgetful  of  its  legal  duty  did  not  pre- 
sent the  names  of  disinterested  men"  for  purpose  of  Appraise- 
ment was  tantamount  to  a  charge  of  neglect (Me.)     70 

Allegation  that  plaintiff  was  foreign  corporation  "authorised  to 
transact  business  in  the  State  of  New  York  and  has  office  for 
that  purpose  in  the  Borough  of  Manhattan"  sustains  infer- 
ence that  contract  was  made  in  New  York (N.  Y.)     74 

Complaint  by  foreign  New  York  Company  failing  to  allege  that  at 
time  of  contract,  it  had  authority  to  do  business  in  New  York, 
is  defective    (N.   Y.)     76 

It  was  error  to  permit  plaintiff  to  set  up  by  amendment,  an  oral 
agreement  to  insure  when  the  action  was  founded  upon  an 
executed  insurance  contract   (N.  Y.)     7S 

Insured   may    prove   waiver   of  provision    regarding    requirements 
of  application  under  general  allegation  of  full  compliance   .... 
(Kan.  a)   '85 

Brror  in  plaintiff's  failure  to  reply  not  available  when  first 
raised  by  defendant's  brief  many  months  after  trial  ...(N.  Y.)     86 

Complaint  need  not  allege  absence  of  concurrent  Insurance,  or 
that  mechanics  were  not  long  employed  in  altering  building, 
contrary  to  policy (N.  Y.)     86 

Company  could  prove  loan  agreement  though  same  was  not  made 
exhibit  in  P   (la.)     96 

It  was  unnecessary  to  prove  diligent  search  before  presumption 
of  death  could  arise    (Ky.)     98 

Complaint  containing  averments  sufficient  to  Invoke  Jurisdiction 
of  equity    (Ind.)    107 

Sufficiency  of  complaint   (Ind.)  lOt 

Complaint  sufficiently  showed  death  was  result  of  accident,  and 
cause  of  death  one  insured  against  under  policy    (Ind.)   109 

That  company  had  obtained  possession  of  policy  and  refused  to 
deliver  it  was  sufficient  ground  for  failure  to  attach  copy  of 
policy    to    complaint    (Ind.)  109 

In  action  by  one  designated  as  wife  of  insured,  it  was  unneces- 
sary to  allege  she  was  his  wife  at  time  of  death   (Ind.)  110 

Where  plaintiff  was  not  named  beneficiary  in  policy  she  had  bur- 
den of  showing  Insurance  Interest   (Ala.)  119 

In  action  on  policy  defense  of  fraud  may  be  pleaded  without 
tendering   back   premiums    (Oa.)   123 

Petition  of  insurance  company  lutTlaff  bMO  dlmlsMd  on  special 
demurrer  on  second  trial  after  appeal  company's  plea  of  res 
adjudicata  was  not  sustained (Oa.)  131 

Insufficiency  of  answer  in  action  to  rescind  (Ind.)  182 

Under  general  denial  company  could  prove  that  Insured  sought 
to  recover  value  of  property  sold  by  him  before  loss   (la.)   147 

Sufficiency  of  complaint  where  company  had  secured  surrender  of 
policy  through  fraud   (N.  Y.)   149 

Sufficiency  of  answer  where  plaintiff  averred  cuatom  on  the  part 
of  the  association  to  accept  premiums  after  they  became  due 
(Pa.)  163 

Where  facts  pleaded  were  sufficient  to  show  waiver  of  forfeiture, 
the  fact  that  P  was  not  so  labelled  was  immaterial    ....(Ky.)  162 

In  action  on  policy  containing  suicide  provision,  petition  need 
not  negative  death  by  suicide  while  sane   (Ky.)   163 

Alleged  perversion  of  answers  by  agent  was  not  provable  under 
general   denial    (Tex.)  166 

Discrimination  should  have  been  pleaded  to  be  available  .(N.  Y.)  170 

Reply  was  a  departure  from  the  complaint   (Ala.)  178 

The  things  constituting  fraud  relied  upon  must  be  substantially 
set  out  in  the  P   (la.)  181 

It  was  error  to  dismiss  on  general  demurrer  amendment  setting 
forth  cause  of  action  for  renewal  commission  earned,  due  and 
unpaid  at  time  of  filing  suit  (Oa.)  188 

Demurrer  admits  truth  of  facts  pleaded (Ky.)  199 
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Complaint  aufflcient  against  supreme  lodge  and  subordinate  lodge 
for  torts  of  subordinate  lodge   in  initiation    (Ala.)  212 

Dismissal  of  complaint  in  tort  action  against  subordinate  lodge 
and  individuals,   did  not  exonerate  supreme   lodge    (Ala.)  212 

Sufficiency  of  complaint  in  action  to  set  aside  Judgment  of  can- 
cellation of  certificate   (Minn.)   220 

Plea  that  insured  wa^  not  in  good  health  to  entitle  her  to  rein- 
statement must  be   specific    (Fla.)  221 

Failure  to  allege  performance  of  condition  precedent  named  on 
policy  rendered  complaint  defective   (Tex.)   224 

An  allegation  that  an  assessment  was  "duly  levied"  waa  sufRcient 
(Minn.)  240 

Where  accord  and  satisfaction  was  defense,  reply  that  release 
waa  obtained  by  fraud  was  proper   (Tenn.)  267 

(Complaint  should  allege  that  death  of  insured  was  result  of  cause 
or  causes  set   forth   in   policy    (Pa.)  271 

In  view  of  by-laws,  complaint  should  have  alleged  that  insured's 
death  was  result  of  accident,  or  caused  through  external, 
violent  and  accidental  means (N.  D.)  273 

Plea  averring  misrepresentations  was  not  demurrable  for  failure 
to  use  word  "actual"  in  connection  with  word  "intent",  as  pro- 
vided   m    Ck)de    (Ala.)  279 

Complaint  conforming  to  Code  form  was  sulBcIent  where  contract 
was  sent  out  in  legal  form,  thought  not  haec  verba (Ala.)  271 

In  an  action  against  a  reinsurer,  the  complaint  was  not  defective 
ii\  failing  to  set  out  insured's  application (CTal.)  249 

There  was  no  variance  between  the  P  and  the  proof  ottered  In 
action  on  beneficiary  certificate (Ala.)  2S0 

Complaint  alleging  that  society  insured  the  life  of  "Pritchett" 
for  the  term  of  "his  natural  life"  and  that  he  died  on  the 
designated  date  would  be  sufRcient   (Ala.)  25f 

Averment  that  Insured  waa  killed  in  another  state  In  consequence 
of  the  violation  of  the  laws  of  such  state  expreaa  the  mere 
conclusion  of  the  pleader (Ala.)  260 

The  coupling  of  a  plea  to  the  Jurisdiction  with  a  plea  to  the 
merits  was  not  a  waiver  of  Jurisdiction (Mo.)  2S2 

In  action  on  beneficial  accident  certificate,  material  fiacta  should 
be  alleged  In  the  Pa.   (Pa.)  289 

Name  given  in  title  of  action  In  same  form  aa  name  appeared  in 
certificate  sued  upon,  will  not  be  stricken  out  because  such 
name  was  not  given  In  form  appearing  In  Ps  and  Judgment 
below (Waah.)  260 

Only  In  cases  of  promissory  warranties  Is  It  necessary  that  per- 
formance be  alleged  In  the  complaint (Cal.)  290 

That  insured  had  taken  other  insurance  without  notice  to  com- 
pany was  a  defense  which  should  have  been  pleaded  to  be 
available (Ky.)  200 

Reply  denying  settlement  and  alleging  if  release  waa  given  It  waa 
procured  by  fraud,  waa  not  a  departure  from  complaint  alleg- 
ing no  payment  of  claim  had  been  made (Minn.)  310 

In  absence  of  sufflcient  allegation  of  performance  of  condition 
with  reference  to  notice  and  sufflcient  allegation  of  waiver, 
there  could  be  no  recovery (Oa.)  362 

In  action  on  burglary  policy  insured  was  entitled  to  bill  of  par- 
ticulars of  each  of  the  defenses (N.  Y.)  350 

It  was  not  necessary  that  plaintiff  specify  names  of  agenta  and 
brokera (N.  T.)  302 

Petition  failing  to  allege  facta  showing  that  disability  waa  con- 
tinuous from  time  of  alleged  accident  failed  to  state  cauae  of 
action.    (Ky.)  223 

P1.BD01B. 

[See  liOaJL] 
Where  tranaaction  did  not  amount  to  change  of  beneficiary  nor 

assignment,  but  merely  a  P (OkUu)  100 

Under  loan  agreement,  on  default  of  assured  there  muat  be  fore- 

cloaure  of  P  to  veat  title  in  company (Ala.)  102 

"Deposit  on  a  paid-up  policy"  to  secure  loan  was  "a  P"  and  pro- 
vision for  forfeiture  of  P  on  default  was  void. (Ala.)  102 

POISON. 
[See  Accident  Inaurance;  Policy.] 
Company  not  liable  where  policy  exempted  for  death   "resulting 
from   P   voluntarily    or   involuntarily    taken"   and   Inaured   died 
from  atrychnlne  P  contained  in  the  medicine  which  he  took. . . 
(la.)  270 
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If   insured    intentionally   swallowed    cyanide    of    potassium    while 

sane,  his  death  was  not  due  to  accident (Mo.)  805 

If   insured    took   cyanide    of   potassium    while    Insane,    his   death 

was  caused  by  an  accident,  under  Missouri  law (Mo.)   306 

Annotation — Provision  exempting  from  or  limiting  liability  where 

death  of  insured  resulted  from  P 316 

Annotation — Provision    exempting    from    or    limiting    liability    for 

death  or  injury  resulting  from  P  as  preventing  recovery  where 

poisoning  follows  accidental   Injury 316 

POLICB  POWER. 
South  Carolina  Statute  providing  for  licensing  of  brokers  is  within 

P (U.  8.  8.  C.)   362 

POMCY.         • 
[See  Contra^ct.] 
The  word  "premises"  referred  to  building  described  and  not  land 

on  which  it  was  situated (Pa.)       3 

If    ambiguous,    policy    will    be    construed    favorably    to    Insured. 

(U.   S.   D.   C.)    7; 

(Cal.)    81:    (N.    T.)    86.    14»;    (Pa.)    200:    (U.    8.    C.    C.    A.)    117.   403 
Judicial  construction  by  state  courts  of  provisions  of  standard  P 

Is  binding  on  federal  court (U.  8.  D.  C.)       7 

Where    P    covered    loss    "directly    caused     by    war     •     •     •     or 

usurped  power."  company  was  liable  for  loss  caused  by  armed 

forces  of  a  proclaimed  Irish   republic (Eng.)       7 

Provision   of   P   in   conflict    with    standard    form    will    not   be    en- 
forced     (Okla.)     11 

Where  the  P  Insured  separate  items  in  separate  amounts,  failure 

to  comply  with  iron-safe  clause  was  cause  for  forfeiture  as  to 

such  Items  only  to  which  It  applied (Miss.)     13 

Where   conduct   of  company   waived    the    limitation    provision    in 

P.    (Miss.)     13 

The  iron-safe  clause  Is  a  valid  and   binding  part  of  a  contract. 

(Miss.)     13 

Agenfs  knowledge  of  Insured's  interest  Imputed  to  company 

(Mo.)  16,  (Ala.)   30.   (N.  J.)  39.   (N.  T.)  83.   (Tex.)      44 

The  sole  ownership  clause  in  the  P  related  to  the  time  of  issu- 
ance     (Tex.)     17 

Renewal  of  P  will  be  construed  to  be  subject  to  terms  and  condi- 
tions contained  in  original  P (Me.)     18 

Where  by-laws  and  P  conflict  P  will  prevail (Me.)     19 

P  covering  tools  and  that  covering  buildings  related   to  different 

subject  matter  within  meaning  of  limitation  clause (Me.)     19 

Where  a   P  did   not  conform   to  application   for   renewal    Insured 

was  not  bound  to  accept  it (Me.)     19 

Where  insured  held  two  P,  rider  attached  to  P  issued  In  renewal 

of  one  did  not  affect  the  second  of  the  original  P (Me.)     19 

Where  company  treated  P  as  valid,  with  notice  of  facts  effecting 

a  forfeiture,  forfeiture  was  waived (Ala.)     20 

Parties  may  agree  on  the  amount  to  be  paid  for  loss  and  such 

agreed  valuation  Is  conclusive (Tex.)     22 

Where   proof  of   loss   was   prepared   by   adjuster   and   signed   by 

assured,  question  of  mistake  was  for  jury (Tex.)     22 

Where  two  buildings  were  connected  by  underground  water  pipes 

one  was  not  a  fixture  of  the  other  wtthln  terms  of  P (8.  D.)     23 

Under  evidence  It  was  question  for  jury  whether  there  was  change 

of  title  between  husband  and  wife  within  meaning  of  P.  (Minn.)     23 

"Qrowing  corn"  covered  grain  that  was  ripe (Tex.)     23 

Under  evidence  P  procured  by  general   agent  without   knowledge 

of  Insured  was  valid (W.  Va.)     24 

Under  terms  of  P  insured  was  entitled  to   take   other  insurance. 

(W.  Va.)     25 

Where   P   covered   several    items,   breach   of  warranty   as   to   one 

class  of  property  did  not  avoid  contract  as  to  other  property. 

(W.  Va.)     26 

The  violation  of  the  New  York  insurance  law  requiring  standard 

fire  P  is  a  misdemeanor (N.  Y.)     26 

Where  company  exercised  its  option  avoiding  P  within  terms  of 

contract  no  subsequent  premium  could  be  collected (Mo.)     28 

A  note  and  P  each  referring  to  the  other  construed  as  one  paper. 

(Mo.)     28 

0>untersigning  Is  necessary  part  of  execution  of  P  and  is  essential 

to  its  validity (Ala.)     Sf 
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Where  company  with  knowledge  of  fact  that  P  had  not  been  ooub- 
tersigned,  treats  It  as  contract,  it  waives  the  condition.  . .  (Ala.)     S0 

Slvnins  of  riders  attached  to  P  was  not  sufRcient  siflrning  of  P  to 
render  It  valid.   (Ala.)     !• 

Issuing  receipt  of  premium  and  delivering  P  without  counterslffn- 
ing  amounted   to  waiver (Ala.)     S9 

Provision  In  P  requiring  submission  of  disagreement  of  parties 
as  to  amount  of  loss  and  providing  no  action  could  be  main- 
tained until  compliance  therewith  was  enforceable (Ala.)     tl 

The  condition  requiring  countersigning  could  not  by  act  of  delivery 
be  waived  by  agent  to  whom  the  power  had  been  entrusted 
subject  to  this  condition (Ala.)     81 

A  com  shredding  machine  was  a  "gasoline  and  steam  power"  ma- 
chine within  terms  of  P (Kan.)     SK 

Where  a  file  of  invoices  was  cotnpliance  with  P's  requirement  nk 
set  of  books  showing  business  transactions (La.)     tS 

Letter  by  company  was  not  "disagreement"  with  amount  of  loss 
claimed  within  meaning  of  P (CteJ.)     4f 

Under  terms  of  P  space  clause  construed  as  aiding  description  of 
location   of   property (la.)     49 

Under  terms  of  P  company  not  entitled  to  subrogation  against 
other  insurer (Mass.)     43 

"In  case  of  loss  no  one  horse  to  be  valued  over  |500'*  Is  binding 
on  the  parties (Mass.)     4S 

Under  terms  of  P  company  not  entitled  to  benefit  of  adjustment 
under  P  In  other  company (Mass.)     4S 

"Stock,  consisting  of  display  woolens  and  clothing"  does  not 
include  clothing  ^eld  for  repairing (Tex.)     44 

P  against  loss  of  goods  In  transit  "to  Indenmlfy  *  *  *  to 
the  amount  they  are  obliged  to  pasr"  is  Insurance  against  lia- 
bility     (Pa.)     46 

Keeping  in  building  Ford  car  with  gasoline  in  tank  violated  terms 
of  P (Kan.)     46 

"Provided"  in  mortgage  clause  "Provided  also  that  the  mortgagee 
or  trustee  shall  notify  this  company  of  any  change  of  ownership, 
etc."  creates  a  condition (Mo.)     4t 

Provision  limiting  liability  to  cost  or  repairs  rendered  Inappli- 
cable by  Missouri  statute,  where  insured  does  not  elect  to  have 
repairs  made (Mo.)     50 

P  covered  loss  by  bombardment  by  government  forcea    ....(Eng.)     51 

Insured  was  entitled  to  reformation  eliminating  "builders'  risk 
clause."    (N.  T.)     51 

P  applied  to  property  involved  in  fire  and  not  to  unaffected  wheat 
stacks  remote  from  those  consumed (Kan.)     54 

Inference  of  receipt  of  notice  from  proof  of  mailing  of  unregis- 
tered letter  may  not  be  invoked  where  P  required  registered 
letter.    (S.   C.)     54 

Failure  to  pay  premium  note  did  not  terminate  Insurance.  (8.  D.)     64 

Notice  by  ordinary  mail  actually  received  was  sufficient  though 
P  required  registered  mail (S.  C)     64 

Requirement  of  notice  by  registered  mail  is  reasonable. ..  .(S.  C.)     54 

Refusal  to  enter  into  appraisement  barred  recovery. (Wash.)     56 

"Assessment  payable  within  30  days"  means  80  days  from  time 
of  sending  notice  to  Policyholder (Pa.)     57 

Vacancy  clause  can  be  waived  by  Company's  agent (Ind.)     57 

Under  terms  of  P  no  recovery  could  be  had  where  goods  were 
removed  without  company's  consent (Tex.)     5f 

"Total   loss"  defined (Tex.)     60 

Keeping  fireworks  on  premises   forfeited   P (Ga.)     63 

Placing  of  cattle  in  possession  of  commission  merchants  at  stock 
yards  to  be  sold,  did  not  change  title  or  possession  as  would 
forfeit    the    P (Kan.)     64 

Where  P  covered  the  cattle  located  "anywhere"  shipment  of  cattle 
from  pasture  to  stockyards  did  not  avoid  P (Kan.)     64 

Where  a  stock  yards  exchange  to  which  cattle  were  shipped  had 
procured  Insurance  on  all  cattle  brought  Into  the  yards  without 
knowledge  of  cattle  owner  "other  Insurance"  clause  was  not 
violated (Kan.)     64 

ETvldence  considered,  boiler  house  was  "attached"  to  the  vdneer 
mill  within  terms  of  P (Vt)     63 

Warranties  In  P  that  assured  would  carry  stipulated  amount  of  in- 
surance in  specified  company  could  not  be  waived.  (U.  S.  B.  C.)     63 

An  incomplete  structure  may  be  Insured  as  a  "building."..  ..(Vt.)     63 
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To  hold  mortsasee  to  appraisement  clause  company  must  make 
written  demand (U.  8.  D.  O.)     71 

Company  not  entitled  to  assignment  of  mortgase  under  subroga- 
tion clause  where  It  has  neither  tendered  nor  paid  any  amount 
to  mortgagee (U.  8.  D.  O.)     71 

Evidence  considered,  there  was  sufficient  compliance  with  "Item- 
ized inventory"   requirement (Va.)     73 

Evidence  considered,  there  was  substantial  compliance  with  iron- 
safe  clause (Va.)     71 

That  property  was  vacant  at  issuance  of  P  did  not  render  P  void, 
but  remaining  unoccupied  for  more  than  10  days  before  the  Are, 
P  was  avoided (Ga.)     79 

Where  P  provides  for  arbitration  In  event  of  disagreement  between 
parties,    such    disagreement   is   a   prerequisite   to    the    right   to 

■  demand   arbitration    (Tex.)     77 

▲  stipulation  for  submission  of  question  of  amount  of  loss  to  arbi- 
tration is  valid.   • (Tex.)     78 

Provision  that  in  the  event  of  cancellation,  P  must  be  surrendered 
in  order  to  recover  the  return  premium  Is  valid (Pa.)     79 

P  was  not  void  for  false  description  of  property (R.  I.)     SO 

Proof  of  loss  sufficient  compliance  with  terms  of  P (R.  I.)     81 

Within  the  terms  of  P.  mortgagee's  rights  against  Insurer  were 
no  greater  than  those  insured (N.  T.)     87 

Provision  forfeiting  fire  P  if  mechanics  were  employed  in  altering 
premises  for  longer  period  than  15  days  at  one  time,  is  highly 
penal  and  will  not  be  enforced   (N.  Y.)     87 

Provision  of  P  for  benefit  of  company,  if  waived  by  company, 
ceases  to  be  available  as  defense (la.)     tS 

Provision  authorizing  notice  to  be  sent  to  address  designated  In 
P,  did  not  apply  to  notice  of  refusal  to  accept  delinquent 
premium (la.)     94 

Within   terms   of   P   insured   was  obliged    to   make   proof   of   his 
disability  before  the  obligation  of  company  to  meet  premiums       t 
matured.    (Wash.)     96 

Where  insured  after  discovering  that  form  of  P  had  been  mis- 
represented, paid  further  premium,  he  waived  misrepresenta- 
tion    (N.  C.)  IDS 

It  18  not  necessary  to  attach  loan  certificate  to  P  to  render  cer-       « 
tiflcate  valid (la.)  104 

Statements  of  insured  were  material  within  provision  of  P.   (Ind.)  107 

The  incontestable  clause  held  to  include  fraud  and  after  one  year 
from  date  of  P  same  Is  Incontestable (Okla.)   118 

(^ange  of  beneficiary,  and  assignment  clauses,  construed.   (N.  J.)  184 

Though  P  provided  for  pasrment  to  insured's  executor  or  adminis- 
trator, insured's  mother  could  maintain  action  on  P (Ark.)  138 

Where  P  is  payable  to  "wife  and  children,"  the  wife  and  each 
child  share  equally (Ind.)  138 

The  Insured  is  bound  by  plain  and  unambiguous  limitations  upon 
the  power  of  agent  contained  in  his  P (Gau)   139 

Where  P  indenxnifled  only  against  losses  sustained  and  paid  In 
money  by  assured.  Judgment  creditor  could  not  proceed  in  equity 
against   insurer (Ala.)  148 

Statute  requiring  attachment  of  application  to  P  applies  only  to 
such  application  referred  to  in  P (Ky.)  14^ 

Company  complied  with  the  terms  of  the  P  containing  "Facility 
payment"  clause (Md.)  144,  (N.  Y.)  176.  (Mo.)  185 

Provision  for  good  health  at  delivery  is  reasonable  and  enforce- 
able      (Md.)  14« 

Life  P  for  benefit  of  3rd  person  cannot  be  surrendered  without 
consent  of  beneficiary (U.  8.  C.  C.  A.)  148 

P  containing  no  provision  for  surrender  without  consent  of  bene- 
ficiary would  not  pass  to  trustee  In  bankruptcy. .  (U.  8.  C.  O.  A.)  146 

Insurance  contract  will  be  Interpreted  when  possible  to  avoid 
forfeiture    (8.    D.)  146 

Life  P  is  contract  for  entire  life  of  insured  and  not  for  single 
year (8.  D.)  148 

P  dated  September  21,  P  year  would  expire  on  following  Sep- 
tember 21 (8.   D.)  148 

Company  was  liable  notwithstanding  P  had  XK>t  'been  presented 
for  endorsement  of  extended  insurance  option (la.)  147 

Provision  that  P  should  be  yaid  for  misrepresentations  concern- 
ing the  Insured,  applied  to  representations  made  in  applica- 
tion.      (la.)  147 

82 
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On  payment  of  9  premiums,  P  had  loan  value  of  amount  next 
opposite  the  flgrure  9  In  the  table  of  values.   (N.  C.)  14S 

"That  insured  may,  while  this  P  is  in  force  unassi^ned.  change  the 
beneficiary,"  referred  to  an  assignment  to  a  Btranger  and  not  to 
company (N.  C)   14S 

Where  no  attempt  was  made  to  change  beneficiary  In  manner 
required  by  P  right  of  designated  beneficiary  became  absolute  4 

upon  insured's  death (N.  T. )  IKS 

Death  "as  a  result"  directly  or  indirectly  of  engaging  in  military 
or  naval  service  construed  as  referring  to  cause  peculiar  to 
military  service (Wla.)  156 

Provisions  which  tend  to  limit  liability  of  insurer  should  be  con- 
strued most  strongly  against  party  preparing  contract.    (Wla.)  1K< 

P  was  term  P  for  one  s^ear  and  non-pasonent  of  second  premium 
effected  forfeiture (Wash.)  Ill 

P  payable  to  insured's  estate  can  be  assigned  orally  or  In  writing. 
(Ind.)   160,   (Pa.)  176 

Designated  beneficiary  has  vested  interest  which  cannot  be 
changed  without  his  consent (Ind.)  160 

If  condition  of  P  is  susceptible  of  two  constructions,  that  one 
should  be  adopted  which  shall  deny  the  forfeiture (Ky.)  162 

"If  any  premium,  loan  or  interest  be  not  paid  when  due  this  P 
be  void,"  did  not  specify  forfeiture  for  non-payment  of  premium 
note (Ky.)  16S 

In  action  on  P  containing  suicide  provision,  petition  need  not  neg- 
ative death  by  suicide  while  sane (Ky.)  163 

There  was  no  "full  and  valid  surrender  of  this  P  and  claims  here- 
in" as  required  by  P (Ind.)  166 

P  and  Statute  will  be  consjtrued  together  and  that  construction 
given  which  is  more  favorable  to  insured (Tex.)  167 

That  interpretation  which  allows  the  greater  Indemnity  will  pre- 
vail      (Tex.)   167 

Military  clause  in  P  was  not  against  Public  policy (Ark.)  171 

Death  from  pneumonia  in  camp  in  U.  8.  was  within  exemption 
clause  "while  in  the  service."    (Ark.)  171 

Statements  of  local  agent  as  to  meaning  of  military  clause  were 
not  binding  on  company (Ark.)  172 

Loans  made  in  partial  reduction  of  several  premiums  constitute 
"Indebtedness  on  account  of  this  P." (U.  fl.  C  CX  A.)  177 

"Surrender  Value"  had  reference  to  each  of  the  several  options 
available  to  insured  upon  lapse (IT.  8.  C.  (X  A.)  177 

Waiver  of  prepayment  of  first  premium  did  not  waive  condition 
that  contract  should  not  become  efCectlve  unless  delivered  In 
lifetime  of  applicant (Ala.)  ITS 

Issuance  of  duplicate  P  was  not  issuance  of  new  P (Wash.)  180 

Where  insured  met  death  by  accidental  gun  shot  wounds  at  hands 
of  fellow  soldier,  he  died  in  "line  of  duty."  (Mo.)  184 

P  may  provide  that  policy  shall  be  void  upon  non-payment  of 
premium  note (Mo.)  184 

When  insured  is  deemed  to  have  entered  "military  service."  (Mo.)  184 

Provision  for  non-payment  unless  death  occurred  within  the  year 
for  which  premium  had  been  paid  was  binding  upon  the  parties. 
(Neb.)  186 

Provisions  for  pajonent  of  premiums  were  constitutional..  .(Neb.)  186 

A  life  insurance  P  Is  not  an  "instrument"  within  meaning  of  the 
Missouri  Statute  providing  that  Instrument  or  affidavit  Showing 
its  loss  must  be  filed  with  Justice  of  the  peace (Mo.)  186 

Meeting  of  the  minds  of  the  parties  Is  essential  to  the  execution 
of  the  P (Neb.)  18T 

Parties  upon  sufficient  consideration  may  make  subsequent  agree- 
ment modifying  terms  of  P (Neb.)  187 

Provision  that  P  shall  be  incontestable  from  date  of  issuance  pre- 
cludes defense  of  fraud (&  C.)  188 

Limitations  of  agent's  authority  In  application  and  P  bind  both 
insurer  and  Insured (Tex.)  191 

Statement  in  consideration  clause  of  P  was  too  confusing  and 
complicated  for  one  not  an  insurance  expert (Mo.)  198 

P  provision  denying  agent  authority  to  collect  renewal  premiums 
is  valid  and  binding (Ore.)  196 

P  provision  limiting  authority  of  agent  may  be  waived  or  modified 
by  Insurer (Ore.)  196 

Where  P  recited  payment  of  first  premium,  first  premium  will  be 
presumed  to  hare  been  paid.  (8.  C.)  198 
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"Suicide,  sane  or  tnaane"  includes  self  destruction  Irrespective  of 
mental  condition  of  Insured  at  time  of  act. (IT.  8.  C  C.  A.)  198 

Parties  may  waive  that  part  of  contract  requiring  prepayment  of 
Initial  premium  before  Insurance  will  take  effect (S.  C.)  If 8 

Insured's  death  was  caused  by  accident  while  he  was  "travellnir 
as  a  passenffer."   (N.  C.)  199 

Admission  of  certificate  In  name  of  "PruU"  In  action  on  account 
of  death  of  one  "Trull"  was  not  error,  society  having  received 
payments  of  "Trull."  (Cal.)  148 

"Riding  or  driving  races"  included  automobile  racing (Col.)  881 

Stipulation  In  policy  forbidding  maintenance  of  suits  elsewhere 
than  in  the  county  of  company's  domicile,  is  contrary  to  public 
P (Tex.)  868 

Limitation  of  liability  from  hernia  does  not  apply  where  hernia 
is  accidentally  produced (Tenn.)  867 

"This  P  does  not  cover  railroad  •  •  •  employes  while  on 
duty."  bars  recovery  for  death  of  the  flagman (Tex.)  869 

Automobile  rebuilt  so  as  to  mn  on  rails  was  a  public  conveyance 
within  terms  of  P (Col.)  870 

Company  not  liable  where  P  exempted  for  death  "resulting  from 
poison  voluntarily  or  Inyoluntarlly  taken"  and  insured  died  from 
strychnine  poison  contained  in  the  medicine  which  ho  took. 
(la.)  870 

Riding  on  pass  did  not  change  Insured's  status  as  passenger. 
(Col.)  870 

Burden  of  proof  was  on  company  to  prove  that  accident  resulting 
in  insured's  death  was  not  within  exception  In  P (la.)  870 

That  insured  was  going  to  attend  to  business  for  railroad  com- 
pany at  time  of  accident  did  not  change  his  status  as  pas- 
senger.        (Col.)  871 

Where  insured  suffered  a  spectflc  loss  he  was  entitled  to  recover 
only  the  amount  provided  therefor.   ((3ol.)  871 

The  word  "P"  in  New  York  statute  includes  riders. (N.  T.)  876 

Provision  excluding  intentionally  Inflicted  injuries  applies  to  loss 
of  life (Tex.)   874 

P  is  enforced  as  parties  made  it  and  understood  It,  unless  statu- 
tory provisions  require  court's  construction (N.  Y.)  876 

Deprivation  of  one's  life  is  not  Included  In  the  word  "Disability." 
(Mo.)  884 

Under  terms  of  P  agent  could  not  waive  breach  of  warranty  con- 
tained therein (U.  S.  C.  C.  A.)  888 

Where  a  stipulation  of  exception  In  P  is  capable  of  two  construc- 
tions, that  construction  will  be  adopted  which  is  most  favor- 
able to  Insured (la.)  886 

Insured  met  with  accident  while  riding  in  a  conveyance  "being 
used  for  any  business  purpose  or  any  work  whatsoever".  ..(La.)  888 

There  was  a  "loss  of  4  Angers  on  either  hand  by  severance"  with- 
in terms  of  P (Ind.)  807 

Stipulation  In  P  that  action  could  only  be  brought  in  designated 
county  where  home  ofllce  was  located  was  void  as  against 
public  P (Tex.)   308 

Where  Insured  died  as  a  result  of  opening  pimple  with  an  infected 
pin,  such  death  was  result  of  receiving  a  bodily  injury  through 
"external,  violent  and  accidental  means." (U.  8.  C.  C.  A.)  807 

"Open  wound"— -defined (U.  8.  C.  C.  A.)   807 

Where  P  defined  total  disablement  as  "continuous  disablement 
and  inability  from  date  of  accident,"  Insured  could  not  recover 
for  total  disablement  following  a  period  of  partial  disablement. 
(Ala.)  809 

There  was  a  "loss  of  entire  dight  of  one  eye"  under  P....  (Tenn.)  318 

P  falling  to  specifically  include  an  exception  where  notice  "may 
be  shown  not  to  have  been  reasonably  possible"  was  of  no  im- 
portance; such  an  exception  is  implied (O.)  815 

Company  was  liable  for  forwarding  charges (U.  8.  C.  C.  A.)  317 

Loss  on  land  was  not  within  coverage  governed  by  P (N.  Y.)  319 

Endorsement  that  vessel  was  not  to  be  covered  if  employed  be- 
yond waters  of  southeastern  Alaska  will  prevail (Wash.)  380 

Loss  or  damage  occasioned  by  natural  deterioration  are  not  with- 
in the  term  "Perils  of  the  sea."   (Tex.)  888 

Sinking  of  a  vessel  through  negligence  of  watchman  was  a  "peril 
of  the  sea"  for  which  recovery  could  be  had: (Tex.)  888 

The  peril  must  be  "one  of  the  sea"  and  not  merely  one  occurring 
"on  the  sea."    (Tex.)  883 
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Indemnity  policy  covered  liability  for  error  or  mistake  of  phy- 
sician In  fai liner  to  remove  all  gall  stones  as  he  had  contracted. 
(Wash.)  317 

The  words  "injury,  daraase,  loss."  in  an  accident  P  filed  under 
Act  known  as  Autobus  Act,  include  damage  to  personal  property. 
(N.    J.)  331 

An  alleged  verbal  renewal  was  merged  in  the  Issuance  of  a  second 
P  and  there  could  be  no  recovery  on  verbal  renewal  of  first  P. 
(Mo.)  SU 

"Loss  or  damage"  included  any  loss  or  damage  suffered  by  owner 
by  reason  of  existing  defects  in  title •. (N.  Y.)  348 

Where  P  on  bankrupt  provided  a  "loan  value"  but  not  a  "cash 
surrender  value,"  bankrupt  required  to  pay  or  secure  to  trustee 
amount  of  loan  value (U.  fl.  C.  O.  A.)  S44 

Loss  was  traceable  "Directly  to  hail"  within  terms  of  P.  ..(S.  D.)  SKS 

P  insuring  against  "loss  or  damage"  and  "loss  or  damage  by 
reason  of  legal  liability."  included  loss  or  property  as  well  as 
money  losses (Mo.)  361 

Provision  for  immediate  notice  of  sickness  or  accident  to  animal 
insured  is  valid.    (111.)  361 

It  was  not  intention  of  policy  to  insure  loss  from  an  unlocked  safe 
under  any  contingency (U.  8.  C.  C.  A)  376 

Breach  of  warranty  in  P  would  avoid  P  though  such  breach 
did  not  contribute  to  the  loss (U.  S.  a  C.  A.)  37T 

Stipulation  in  burglary  P  with  reference  to  character  of  locks  was 
warranty (U.  B.  C.  C.  A.)  377 

There  can  be  no  recovery  by  employe  against  indemnity  company 
which  issued  P  to  employer,  until  there  has  been  loss  by  em- 
ployer as  denned  in  P (N.  C.)  Stl 

That  plaintiff  did  not  know  legal  effect  of  provision  in  policy  with 
reference  to  foreclosure  of  mortgage  did  not  entitle  him  to 
recover  payment  made (La.)  336 

Bvidence  considered,  there  was  a  "loss"  within  meaning  of  P. 
(Tex.)  337 

CJompany  liable  under  hall  P  for  destruction  of  trees  In  insured's 
orchards (Mich.)  ZH 

Boiler  P  did  not  cover  a  rupture  of  the  whistle  pipe  located  above 
the  whistle  valve (Pa.)  316 

Burden  of  explaining  ambiguity  in  P  was  on  insurer 

(U.  8.  C.  C.  A.)  335 

••Expiration" — construed (U.  S.  C.  C.  A)   396 

Steam  Boiler  policy  construed (N.  T.)  3ff 

Where  insured  physician  became  bankrupt  after  Judgment  for 
malpractice  against  him,  such  Judgment  constituted  a  loss  with- 
in the  terms  of  P (U.  S.  C.  C.  A.)  403 

practice:. 

[See  Evidence;   Pleading.] 
It   was    not    error    to    instruct    the    Jury    that   if  they    found    for 

plaintiff  they  must  also  find  for  the  penalty  twenty-five  percent 

as  provided  by  law (Ala.)     SO 

Insured   was  rightfully  permitted   to   testify  as   to   why  a   lesser 

value  had  been  used  in  papers  relating  to  the  property.  (N.  C.)     36 
Insurer  on  appeal  cannot  seek  to  impeach  an  award  which  was 

not  questioned  by  either  party  at  the  trial  below (R.  I.)     31 

That   attorney    for    plaintiff   after   argument,    sent    to    the    Judge, 

without  serving  it  on  opposing  counsel,   summary  of  plaintiffs 

testimony  as  to  value  of  property  destroyed,  was  not  reversible 

error.    (C^al.)     83 

Failure  to  attach  copy  of  application  to  policy  will  not  preclude 

company  from  relying  on  defense  under  terms  of  policy.    (Ky.)  144 

"New  trial"— Defined (Mo.)  180 

U.  S.  Supreme  Court's  reversal  of  State  Court's  decision  did  not 

affect    the    right   of   plaintiff  to   damages   and   attorney's   fees. 

(Mo.)  J89 

Where  insurer  paid  into  court  amount  due  on  policy  and  claimants 

were   required  to  Interplead,   proceeding  was  an  equitable  one. 

(Mo.)  100 

Amended  petition  did  not  set  up  new  cause  of  action  so  as  to  be 

barred  by  limitations (Tex.)  101 

Point   that    incontestable   clause   of  policy   eliminated   defense   of 

false  representation  could  not  be  first  raised  on  appeal.  ..((3al.)  106 
Error  could  not  be  predicated  on  court's  refusal  to  submit  certain 

requested   interrogatories    (C^l.)   107 
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Where  there  was  evidence  that  death  of  insured  was  accidental. 
Jury's  finding  against  suicide  was  not  reversible (N.  C.)  19t 

An  action  against  insured  to  cancel  certificate  was  properly  con- 
Unued.  (Minn.)  206 

The  submission  of  an  additional  issue  on  ground  of  surprise  was 
within  discretion  of  court.   (N.  G.)  206 

"Interpleader" — defined.   (Mo.)  2K4 

Evidence  submitted  required  granting  of  new  trial  on  ground  of 
newly  discovered  evidence (Wis.)  24B 

Beneficiary  could  not  prevent  granting  of  new  trial  because  of 
newly  discovered  evidence  upon  the  ground  of  lack  of  diligence 
in  locating  insured  before  trial (Wis.)  S45 

Lack  of  insurable  interest  is  a  matter  of  defense (Tex.)  S60 

In  action  on  policy  burden  is  on  company  to  prove  exception  which 
it  sets  up  in  defense (Me.)  26S 

The  submission  of  issue  involving  several  Issues  of  fact  which  in- 
surer was  entitled  to  have  separately  submitted  was  erroneous. 
(Tex.)   314 

The  submission  for  a  "yes"  or  "no"  answer  of  a  special  issue  com- 
bining distinct  issues  which  might  be  answered  differently  was 
erroneous.   ', (Tex.)  314 

Remarks  by  counsel  in  argument  were  held  improper  and  preju- 
diclal (Tex.)  311 

PBEMIUBA. 

[See  Agent;  E«stoppeI;  Policy;  Waiver.] 

Notice  of  cancellation  is  ineffective  without  return  of  unearned 
P (U.  8.  D.  C.)       7 

Bank  which  holds  P  note  for  collection  is  agent  of  company  and 
agreement  of  such  agent  to  pay  the  note  out  of  a  special 
deposit  binds  company (Neb.)       S 

Provision  that  policy  should  be  suspended  so  long  as  any  portion 
of  P  remained  due  and  unpaid  was  valid (Neb.)       S 

It  is  not  essential  that  P  on  policies  be  paid  to  make  them 
effective  or  that  the  policy  be  actually  delivered  to  the  insured. 
(Miss.)     13 

In  action  to  recover  P  policy  was  properly  admitted  In  evidence 
in  proof  of  execution  of  contract (Okla.)     27 

Where  company  waived  forfeiture  on  account  mortgage  it  was 
entitled  to  recover  on  P  note (Mo.)     23 

Where  company  exercised  its  option  avoiding  policy  within  terms 
of  contract  no  subsequent  P  could  be  collected.   (Mo.)     23 

No  tender  of  unearned  P  was  prerequisite  to  cancellation.   (Tex.)     23 

▲  note  and  policy  each  referring  to  the  other  construed  as  one 
paper (Mo.)     23 

Action  to  recover  for  return  P  was  not  barred  because  of  prior 
action  by  company  to  recover  P  on  policy (Tex.)     51 

Evidence  sustained  finding  of  waiver  of  forfeiture  for  non-pay- 
ment of  P  note (N.  Y.)     52 

P  note  was  payment (N.  T.)     32 

Failure  to  pay  P  note  did  not  terminate  insurance (S.  D.)     34 

Insured  was  liable  on  P  note  where  company  issued  policy  with 
knowledge  of  want  of  sole  ownership (Oa.)     67 

Provision  that  In  the  event  of  cancellation,  policy  must  be  sur- 
rendered in  order  to  recover  the  return  P  is  valid (Pa.)     73 

Where  amount  paid  company  on  policy  applied  for  exceeded  an- 
nual P  on  policy  issued,  portion  of  money  originally  paid  con- 
sidered payment  of  first  P  on  policy  Issued (Ida.)     83 

Where  company  accepted  and  cashed  check  for  P  note,  after  date 
due.  it  was  estopped  to  maintain  that  policy  had  lapsed.   (Pa.)     92 

Question  of  mental  capacity  of  insured  at  time  of  acceptance  of 
refunded  P  was  for  jury  (la.)     94 

Whether  or  not  there  was  a  waiver  of  prompt  payment  was  ques- 
tion for  Jury (la.)     34 

Company  proposing  to  reject  payment  of  P  for  delinquency,  can- 
not hold  money  for  purpose  of  reinstatement  without  notice 
to  insured (la.)     34 

Though  agent  transcended  authority  as  to  pajrment  of  P,  facts 
constituting  ratification  by  company  waived  forfeiture (la.)     9t 

Within  terms  of  policy  insured  was  obliged  to  make  proof  of  his 
disability  before  the  obligation  of  company  to  meet  P  matured. 
(Wash.)     93 

Though  policy  provided  for  deduction  of  sums  owing  by  insured. 
It  was  Incumbent  upon  company  to  plead  unpaid  note  as  set 
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off  or  counter  claim  to  reduce  liability (8.  D.)     IS 

Where  company  treated  P  note  as  in  ezlatence  and  demanded  pay- 
ment after  maturity  it  could  not  claim  forfeiture  for  default  In 
payment  at  maturity (8.   D.)     tS 

South  Dakota  statute  that  acknowledfrment  of  receipt  of  P  •  •  • 
shall  be  conclusive  evidence  of  payment,  precludes  company 
from  showing  acceptance  of  note  and  forfeiture  becauae  of  fail- 
ure to  pay  same (8.  D.)     98 

Where  company  treated  P  note  as  in  existence  and  demanded  pay- 
ment after  maturity,  it  could  not  claim  forfeiture  for  default 
in  payment  at  maturity (8.  D.)   98.   (Ky.)   168,  163 

The  possession  of  policy  containing  clause  "in  further  considera- 
tion of  the  sum  of  $ to  be  paid  In  advance"  is  not  evidence 

of  payment  of  P (Okla.)  108 

Agreements  for  forfeiture  for  non-payment  of  P  are  valid  and  en- 
forceable    (Ala.)   168 

Lithographic  receipt  was  not  receivable  in  evidence  until  its  print- 
ed provisions  were  fulfilled (Okla.)  108 

Evidence  considered  insured  was  not  entitled  to  month  of  grace 
for  payment  of  note  given (Ala.)  108 

Where  Insured  assigns  life  insurance  as  collateral  it  is  his  duty 
to  pay  P,  in  absence  of  contrary  agreement (Neb.)   103 

Insured's  suit  for  money  had  and  received,  waiving  tort,  he  could 
not  recover  entire  amount  of  P  paid (N.  C.)   104 

Evidence  considered  there  was  sufficient  compliance  by  applicant 
with  requirement  that  first  P  must  be  paid  before  policy  became 
binding (Tex.)   Ill 

Bank  was  not  liable  for  failure  to  make  timely  remittances  of 
plaintiff's  life  insurance  P (Tex.)   115 

In  action  on  policy  defense  of  fraud  may  be  pleaded  without  ten- 
dering back  P (Ga.)  188 

Where  policies  were  delivered  unconditionally  acceptance  neces- 
sary to  make  P  notes  effective (Ala.)  183 

Where  policies  were  delivered  unconditionally,  and  though  ac- 
ceptance was  necessary  to  make  P  nbtes  effective,  applicant 
could  not  retain  policy  and  escape  liability (Ala.)  184 

Annotation — "Duty  to  account  for  Ps  paid  for  insurance  on  the 
life  of  a  person."    184 

It  is  the  duty  of  an  Insured  to  ascertain  the  contents  of  his  policy 
within  a  reasonable  time (N.  Y.)  184 

Evidence  was  sufficient  to  show  delivery  of  policy  to  bind  plain- 
tiffs on  P  note.  ^ (Tex.)  188 

Where  company  waived  condition  of  policy  with  reference  to  pay- 
ment of  first  annual  P,  it  extended  credit  to  insured  for  P. 
(Ind.)  181 

Failure  to  pay  Initial  P  will  not  forfeit  policy  in  absence  of  a  pro- 
vision to  that  effect (Ind.)  133 

Company  having  waived  condition  as  to  payment  of  initial  P, 
it  could  not  thereafter  predicate  any  defense  thereon (Ind.)  133 

Evidence  considered  check  drawn  for  payment  of  P  was  sufficient 
payment (Ky.)  18S^ 

Acknowledgment  of  receipt  of  first  P  did  not  estop  company  from 
denying  validity  of  policy  in  absence  of  unconditional  delivery 
of  policy ((3a.)  180 

Payment  of  first  P  during  good  health  was  condition  precedent, 
and  agent  could  not  waive  such  precedent (Oa.)  130 

Ck>mpany  was  not  estopped  from  declaring  forfeiture  where  pay- 
ment of  past  due  P.  loan,  and  interest  was  not  tendered  until 
after  insured's  death (Oa.)  140 

Evidence  considered  payment  of  P  by  check  was  absolute  pay- 
ment     (Ala.)  141 

Agent's  knowledge  of  insured's  default  as  to  accrued  P  Imputed 
to  company (Ala.)  141 

Retention  of  check  by  general  agent  ratified  act  of  local  agent  in 
accepting  P  after  due  date (Ala.)  148 

Upon  default  in  payment  of  extension  note,  extended  insurance 
should  be  computed  from  time  of  giving  note (N.  CX)  148 

Where  company  issues  policy  but  refuses  to  deliver  It  and  appli- 
cant demands  return  of  P,  he  is  entitled  to  recovery (Oa.)  188 

Sufficiency  of  answer  where  plaintiff  averred  custom  on  the  part 
of  the  association  to  accept  P  after  they  became  due.  . . .   (Pa.)  IBS 

Ck>upon  attached  to  policy  was  available  to  Insured  only  In  part 
payment  of  P (Wash.)  ISA 
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Policy  was  term  policy  for  one  year  and  non-payment  of  second 
P  efTected  forfeiture (Wash.)  169 

Where  company  received  from  agent  full  P  less  commission,  the 
transaction  operated  as  payment  of  full  P.  ....   (U.  8.  C  G.  A.)  160 

The  taking  of  a  note  for  a  P,  unconditionally  constitutes  pasrment 
of  P (Ky.  let 

Company,  having  wrongfully  declared  policy  forfeited,  insured 
was  relieved  of  making  tender  of  subsequent  accruing  P.  (Ky.)  lit 

•'If  any  P,  loan  or  Interest,  be  not  paid  when  due  this  policy  be 
void,"  did  not  specify  forfeiture  for  non-payment  of  P  note. 
(Ky.)  les 

Where  company,  after  default  in  payment  of  P  note  sent  notice 
of  second  P,  it  acknowledged  that  policy  was  still  in  force. 
(Ky.)  1«S 

Ps  paid  by  insolvent  debtor  are  conclusively  fraudulent  as  to 
creditors i .    (N.  J.)   164 

Insured  was  chargeable  with  notice  of  contents  of  policy  stipu- 
lating amount  of  P (Tex.)  168 

Oedit  for  flrst  P  due  on  policy  may  be  extended  by  insurer. .... 
(Wis.)  169 

Evidence  insufficient  to  show  express  agreement  that  Insured's 
six  months  note  constitutes  a  payment  of  flrst  P (Wia)  169 

Note  given  tor  P  does  not  operate  as  P  in  absence  of  express 
agreement     (Wis.)   169 

Application  reciting  P  had  been  paid  in  cash  was  of  no  eviden- 
tiary value  where  concededly  no  such  payment  had  been  made. 
(Wis.)  169 

General  agent's  letter  Inquiring  as  to  payment  of  P  would  not 
constitute   waiver  of  condition  as  to  payment (Wis.)  170 

Insured  had  right  to  pay  P  and  continue  policy  in  force  while  he 
was  in  the  service  notwithstanding  exemption  of  liability  in 
policy (Ark.)   171 

Loans  made  In  partial  reduction  of  several  P  constitute  "indebted- 
ness on  account  of  this  policy." (U.  8.  C.  C.  A.)   177 

The  taking  of  a  note  by  an  agent  with  authority  waived  actual 
payment  of  the  first  P  until  note  became  due (Ala.)   178 

Waiver  of  prepayment  of  first*  P  did  not  waive  condition  that 
contract  should  not  become  effective  unless  delivered  in  life- 
time of  applicant.   (Ala.)  178 

Evidence  considered,  default  in  payment  of  P  was  waived.  (N.  Y.)   181 

Proof  necessary  to  entitle  defendant  to  relief  In  suit  on  P  note 
where  fraud  is  pleaded (la.)   18S 

Policy  took  effect  and  remained  in  force  until  P  note  became  due 
and  default  was  made (Mo.)  184 

Acceptance  by  insurer-  of  part  pasrment  of  note  covering  first 
annual  P,  was  not  waiver  of  Insurer  to  assert  forfeiture.     Mo.)  184 

Provisions  for  payment  of  P  were  constitutional (Neb.)   186 

The  words  "P"  and  "Assessment"  as  used  in  life  Insurance  con- 
tracts have  well  settled  meanings (Mo.)  180 

Where  insured  defaulted  in  payment  of  P,  beneficiary  could  not 
recover (Tex.)   190 

It  was  question  of  fact  as  to  whether  company  had  given  agent 
authority  to  receive  other  P  and  grant  other  extensions.  .(Ore.)   194 

Upon  default  in  payment  of  P  and  absence  of  waiver,  insurer  may 
cancel  policy  and  retain  P  paid (Ore.)  194 

Upon  default  of  pajrment  of  P  when  due  policy  automatically 
lapses (Ore.)  194 

Upon  default  of  payment  of  P  note  at  maturity,  insurer  could  can- 
cel policy (Ore.)  194 

Proof  necessary  to  establish  authority  of  agent  to  accept  renewal 
P  pas^ments.    (Ore.)  194 

Whether  company's  general  state  agent  had  apparent  authority 
to  accept  P  notes  was  question  for  Jury (Ore.)  194 

Policy  provision  denying  agent  authority  to  collect  renewal  pre- 
miums as  valid   and  binding (Ore.)  196* 

Waiver  often  rests  on  a  subtle  operation  of  mind  and  speech;  it 
may  arise  by  expression,  but  more  often  by  implication. .  (8.  C.)  19t 

Where  policy  recited  payment  of  flrst  P.  first  P  will  be  presumed 
to  have  been  paid (8.  C.)  19ft 

Parties  may  waive  that  part  of  contract  requiring  prepckyment  of 
initial  P  before  insurance  will  take  effect (8.  G.)   198 

Upon  failure  to  pay  P  note  at  maturity,  policy  became  forfeited. 

(Qa.)  198 

;  Company  had  rlarbt  to  InerwMs  P. (U.  &  D.  a)  801^ 
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One  amongr  rival  claimants  to  insurance  who  had  advanced  P 
was  entitled  to  receive  back  amount  advanced (Ga.)  SOS 

That  P  were  in  arrears  at  time  of  payment  Is  of  no  Importance 
where  there  is  nothingr  in  certificate  makinff  it  void  for  non- 
payment  thereof   (N.   J.)   235 

That  company,  after  death  of  insured  retained  P  with  full  knowl- 
edge  of  fraud  which  had  been  practiced  upon  it  would  not 
have  effect  of  fastening  upon  it  the  liability  as  set  out  in  cer- 
tificate     (Ala.)  S4S 

Acceptance  by  company  of  monthly  P  raises  presumption  that  pre- 
ceding P  were  paid (Tenn.)  S67 

Under  order  given  by  insured  to  employer.   If  Insured  earned  no    ^ 
wages  in  specific  month,   employer  had  no  funds  to  pay  P  for 
such  month (Ala.)  S71 

That  insurer  made  no  demand  on  employer  for  P  and  gave  no 
notice  to  insured  of  non-payment  of  P,  did  not  prevent  forfei- 
ture     (Ala.)  27S 

Within  terms  of  policy  when  insured  became  totally  disabled,  re- 
quirements relative  to  payment  of  P  automatically  ceased. .... 
(Okla.)  S78 

Ensured  having  violated  terms  of  policy  as  to  payment  of  Ps,  there 
could  be  no  recovery (Mo.)  S88 

Whether  or  not  there  was  a  payment  of  P  was  for  the  Jury. .  (Mo.)  S89 

Where  payment  of  P  was  made  by  her  employer,  she  was  bound 
by  such  employer's  knowledge (Mo.)  288 

Recovery  may  be  had  on  policy  for  death  from  injury  sustained 
during  i>erlod  for  which  P  was  paid,  though  death  took  place 
after  such  period (Tex.)  St 0 

Whether  receipt  of  payments  of  P  was  within  the  apparent  scope 
of  agent's  authority  was  question  for  Jury (Mich.)  S07 

Where  company  accepted  P  after  they  were  due,  it  waived  time 
of  payment (Mo.)  SOS 

Extension  of  credit  by  agent  to  insured  for  P  precluded  Insurer's 
claim  of  non-payment (Tenn.)  SIS 

Annotation — ^Additional  payment  of  P  by  insurer's  agent  or  charge 
of  P  to  htm. S16 

Payment  of  P  to  authorized  agent  is  payncient  to  company.  ..(la.)  SSI 

P  notes  for  insurance  for  insolvent  company  were  collectible  by 
endorsee (Kan.)  S47 

In  action  to  recover  insurance  P  directed  verdict  in  favor  of  in- 
purer  was  correct. (S.  C.)  354 

Unconditional  delivery  of  cover  note  waives  prepayment  of  P  as 
condition  precedent.    (Cal.)  SfS 

Brldence  considered,  accused  was  not  guilty  of  fraudulent  repre- 
sentations to  obtain  payment  of  insurance  premium.   . . .    (Tex.)  SS8 

Appointing  receiver  for  assured  did  not  amount  to  cancellation  of 

policy  so  as  to  entitle  Insurer  to  certain  additional  P 

(U.  8.  C.  a  A.)  S88 

FRBSUMFTION. 

[See  Burden  of  Proof.] 

Where  award  is  grossly  inadequate  a  P  is  raised  that  arbitrators 
were  partisan (la.)     6S 

P  arising  from  naming  a  certain  person  as  beneficiary  could  not  be 
overcome  by  declarations  of  insured  to  strangers {CoL)  105 

The  rule  that  there  is  no  P  of  survivorship  in  common  disaster 
applies  where  insured  and  beneficiary  died  in  conunon  dis- 
aster     (Ark.)  ISf 

.There  is  P  that  Judgment  against  foreign  company  was  based  upon 
the  count  on  which  it  could  lawfully  have  been  entered.  (Mass.)  135 

In  absence  of  finding  that  anyone  of  designated  beneficiaries  had 
died,  it  is  presumed  that  all  were  alive (Ind.)   138 

There  is  a  P  against  suicide 

(S.  C.)   188,   (N.  C.)   199,   (Cal.)    298,   (Minn.)  318 

Answers  to  questions  in  application  for  life  insurance  are  pre- 
sumed to  be  true (Cal.)  186 

P  of  death  after  7  years  may  be  overcome  by  facts  and  circum- 
stances.        (Pa.)  187 

'Wliere  policy  recited  payment  of  first  premium,  first  premium  will 
be  presumed  to  have  been  paid (S.  C.)  188 

There  is  no  P  that  death  occurred  at  any  particular  time  during 
the  7  years'   absence .' (Neb.)  SOI 

It  is  presumed  that  death  took  place  at  end  of  7  years. ..  .(Neb.)  SOI 
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Properly  mailed  notices  of  assessment  to  insured  raised  P  of  their 
receipt.    (Tex.)  S5t 

Acceptance  by  company  of  monthly  premiums  raises  P  that  pre- 
ceding premiums  were  paid.   (Tenn.)  167 

Proof  of  death  of  insured  from  injuries  raises  P  of  accidental 
death (Ark.)  268 

P  exists  that  Jury  violated  instructions  to  disregard  fact  that 
defendant  was  insured.   (Mass.)   S76 

Death  having  been  shown  to  have  resulted  from  an  external,  visi- 
ble injury,  a  P  arises  that  it  was  not  intentionally  Inflicted 
either  by  insured  or  by  any  other  person (la.)  S86 

There  is  a  P  in  favor  of  insured's  sanity (Mo.)  300,  306 

The  P  against  suicide  does  not  carry  with  it  the  P  of  accident. 
(Mo.)  306 

FRINCIPAI«  ASO  AGKNT. 

[See  Affency.] 

FRINGIPAIi  AN1>  STJRBTT. 

[See  Fidelity  Insurance.] 

CSasualty  company  within  terms  of  statute  had  authority  to  eruar* 
antee  fulfillment  of  contract  obligations (la.)   330 

Power  of  attorney  to  execute  "any  and  all  bonds,  recogrnizances 
or  undertakings"  authorised  issuance  of  bond  guaranteeing  per- 
formance of  contract  to  repurchase  land (la.)   330 

Limitations  upon  the  power  of  agent  holding  power  of  attorney 
placed  of  record,  are  not  binding  without  notice  upon  third 
person.    (la.)   330 

Agent's  bond  being  a  "written  instrument"  within  meaning  of 
Oklahoma  laws,  was  presumptively  supported  by  considera- 
tion.       (Okla.)  336 

Within  terms  of  agent's  bond,  action  by  company  on  same  was 
not  premature (Okla.)   336 

Limitation  in  bond  would  not  prevent  action  after  date  named 
for  damages  accruing  prior  to  that  time (N.  C.)  346 

North  Carolina  Statute  provides  limitation  of  actions  to  less  than 
one  year  after  cause  of  action  accrues (N.  C.)  346 

Oontractor's  bonds  interpreted  as  insurance  contracts (N.  C.)  346 

Persons  furnishing  labor  and  material  could  recover  on  con- 
tractor's bond (N.  C.)  346 

Resident  secretary  was  general  agent  and  his  acts  binding  on 
company (N.  C.)   346 

Evidence  sufficient  to  show  waiver  of  notice  of  contractor's  default 
within  lime  prescribed (N.  C.)  346 

Surety  bond  will  be  construed  most  favorably  to  insured. .  .(Tex.)  366 

Judgment  against  principal  in  a  bond  is  admissible  in  action 
against  surety '. .    (Okla.)   363 

Change  of  obligation  did  not  release  surety (Okla.)  363 

Company  could  not  excuse  principal  from  payment  of  renewal  pre- 
miums to  relieve  Itself  from  liability  for  renewal  commissions. 
(Mo.)   366 

Covenants  and  conditions  of  original  bond  were  part  of  renewal 
agreements (U.  S.  C.  C.  A.)  373 

If  extra  time  was  allowed  to  contractor  there  was  no  default. . . 
(U.  a  C.  C.  A)   373 

Plaintiff  held  insurance  indemnity  for  his  individual  protection  and 
it  did  not  inure  to  the  benefit  of  his  co-insurer (Mo.)  383 

Contract  of  surety  companies  governed  by  same  principal  apply- 
ing to  insurance  contracts (Va.)  391.  (Pa.)  393 

PROCEEDiS. 

[See  Distribution.] 
In  action  by  subrogee  against  3rd  person,  defendant  has  no  right 

to  benefits  of  insurance  carried   by  owner (Ore.)     68 

Testator's  son  took  P  under  policy  burdened  with  trust  imposed 

on  it  In  the  will (Ky.)  144 

Right   of  trustee    in   bankruptcy   in   an   insurance   policy   held   by 

bankrupt.   (U.  S.  C.  C.  A.)   141 

P  of  insurance  policy  would  not   pass   under  will   but  inured   to 

benefit  of  widow  and  son  of  a  former  marriage (Tenn.)  160 

P  of  policy  made  payable  to  one  having  no  insurable  Interest  in 

life  of  insured  belongs  to  estate  of  insured  after  his  death 

(Tex.)   160 

Designated  beneficiary  could  not  make  gift  of  P  to  insured's  wife 

to  detriment  of  his  creditors (Ind.)  160 
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New  Jersey  law  exempting  from  claims  of  creditors  policies  for 
benefit  of  married  women  relates  to  policies  authorising  change 
of  beneficiary  and  is  not  limited  in  its  application  to  irrevocable 
policies (N.  J.)  164 

Rights  of  Insured's  creditors  in  proceeds  of  policy  containing 
options  available  to  insured (N.  J.)   164 

Place  of  contract  is  Immaterial  in  so  far  as  question  of  applicabil- 
ity of  law  relating  to  exemption  of  P  in  favor  of  married 
woman  is  concerned (N.  J.)   164 

Bequest  in  will  failed  where  policies  were  payable  direct  to  testa- 
tor's daughter (Va.)   176 

Where  policy  was  assigned  to  one  without  insurable  interests, 
upon  death  of  insured  his  'estate  may  recover  P  received  by 
assigns (U.  S.  C.  C.  A.)  186 

Annotation — Subsequent  change  of  beneflclary  as  effecting  pro- 
vision of  will  in  relation  to  P  of  insurance !#• 

Relatives  of  insured  were  entitled  to  contest  claim  of  beneflclary 
under  invalid  designation (N.  T.)  lit 

In  prosecution  for  embezzlement  of  Insurance  P  it  was  error  to 
admit  copy  of  policy (Mo.)  361 

Insurance  contract  is  a  matter  entirely  between  the  insured  and 
the  company .* (III.)  S66 

PROHIBITBD   BUSINB8S. 

[See    Occupation.] 

PROHIBITBD    VSK 

[See  Use  and   Occupancy.] 

PROOFS   OF  DEATH 

[See  Evidence;  Proofs  of  Loss.] 

Furnishing  P  blanks  did  not  waive  rights  to  defense  that  assured 
was  afflicted  with   tuberculosis (Mo.)   18S 

Failure  to  give  proper  notice  of  claim  and  make  required  P 
within  90  days  as  provided  In  Missouri  Statute,  barred  plain- 
tiffs  right  to  recovery (Mo.).  186 

Failure  to  send  blank  forms  for  making  P  waived  requirement. 
(Tex.)   191 

P  could  not  be  used  as  evidence  against  company  of  any  facta 
therein  stated (Ala.)  261 

P  of  insured  from  injuries  raises  presumption  of  accidental 
death (Ark.)   868 

P  were  sufficient  to  entitle  beneficiary  to  recover  for  full  amount 
though  they  failed  to  negative  exceptions.    (la.)   870 

Physician's  statement  accompanying  P  that  insured  had  lead 
poisoning  not  conclusive (Kan.)  874 

While  P  are  not  admissible  in  evidence,  except  to  show  compli- 
ance with  terms  of  policy,  where  the  part  read  was  with 
reference  to  immaterial  matters  there  was  no  prejudice.  (Minn.)   296 

Letter  written  by  physician  at  about  date  of  insurance  contract, 
addressed  to  insurance  company,  therein  stating  physical  con- 
dition of  insured  was  not  part  of  P (Minn.)  884 

Agent  had  authority  to  waive  P (Cal.)  887 

PROOFS  OF  LOSS. 
[See   Condition  Precedent:    Evidence;   Policy;   Waiver.] 

Denial  of  liability  by  person  who  took  application,  collected  pre- 
mium and  delivered  policy  was  waiver  of  P (C^a.)       6 

Where  adjuster  accepts  as  sufRcient  such  oral  and  written  notice 
as  was  given  by  insured  and  makes  no  objection  thereto,  com- 
pany will  be  estopped  from  denying  lack  of  literal  compliance 
with   policy (Oa.)       6 

Insured  cannot  rely  upon  promise  of  agent  to  do  whatever  was 
necessary  in  avoidance  of  his  failure  to  furnish  P (Pa.)       8 

Service  of  proper  P  was  condition  precedent  to  right  of  recovery. 
(N.  T.)   16,   (IlL)   366 

Ck>mpany  waived  right  to  P  by  refusal  of  blanks  when  requested 
by  insured (N.  C.)     16 

Ck>mpany  waived  any  defects  in  P  by  acceptance  and  retention 
of  same (Okla.)     16 

Statement  by  person  making  investigation  <>t  loss  for  company 
to  insured  that  there  was  nothing  further  to  be  done  con- 
stituted waiver  of  P (N.  C)     18 

Statement  by  one  who  investigated  loss  that  there  was  nothing 
more  for  Insured  to  do  was  admissible  to  show  waiver  of  P. 
(N.   a)     18 

P  prepared  by  adjuater  not  conclusive  on  insured. (Tex.)     88 
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statute  relating  to  notice  and  P  applies  to  policies  of  hall  insur- 
ance     (Tex.)      22 

Where  P  was  prepared  by  adjuster  and  signed  by  assured,  ques- 
tion of  mistake  was  for  Jury (Tex.)     22 

Where  a  proof  of  claim  was  prepared  by  adjuster  and  signed  by 
Insured  it  was  not  conclusive  on  insured.  (Tex.)     22 

Where  adjuster  prepared  P  and  within  sixty  days  Insured  claimed 
amount  in  original  notice,  company  waived  more  formal  P. 
(Tex.)     22 

Letter  by  company  was  not  "disagreement"  with  amount  of  loss 
claimed  within  meaning  of  policy (C:al.)     40 

Agreement  with  insured  to  determine  amount  of  loss  by  arbitra- 
tors waives  P (Okla.)     45 

Company's  denial  of  liability  on  ground  that  period  for  filing  P  ran 
'  from  date  of  fire,  waived  necessity  of  filing  P (Pa.)      4S 

Insured  could  recover  regardless  of  false  statements  in  P,  where 
company's  agent  inserted  same (Ore.)     47 

Materiality  of  statements  made  in  P  were  for  the  court.   . .  (Ore.)     47 

Denial  of  liability  within  sixty  days  after  fire  waived  require- 
ment of  P (Ind.)     61 

Where  company's  adjuster  investigated  every  detail  of  fire,  there 
was  waiver  of  requirements  as  to  written  notice  and  P  not- 
withstanding non-waiver  agreement.   (Arts.)     67 

Statements  by  company  that  it  would  pay  if  assured  could  show 
that  property  burned  was  property  insured  was  waiver  of  P. 
(Vt.)     68 

Failure  of  insured  to  make  P  within  60  days  after  fire  did  not 
invalidate  insurance  as  to  mortgagee (IT.  S.  D.  O.)     71 

Failure  to  furnish  P  avoided  policy  despite  agent's  conduct  In 
inducing  insured  to  believe  no  written  P  were  required. ..  (Pa.)     7t 

Whether  Insurer  waived  any  deficiencies  in  P  was  for  Jury.  (R.  I.)     81 

P  sufficient  compliance  with  rules  of  policy (R.  I.)     81 

False  statements  in  P  that  insured  was  owner  in  fee  of  prop- 
erty did  not  avoid  policy  where  insurer  had  full  knowledge  of 
ownership (Mo.)     85 

Retention  of  P  by  Insurer  did  not  waive  rtght  to  claim  forfei- 
ture upon  ground  of  unauthorized  concurrent  insurance.  (N.  Y.)     87 

In  absence  of  explanation  or  other  evidence,  statements  in  P 
as  to  age  of  insured  are  conclusive (N.  Y.)   21S 

Insurer  may  waive  time  specification  in  P  clause  in  certifi- 
cate     (Fla.)   22ft 

Society  recognising  continued  existence  of  contract  by  requiring 
proofs  of  claim,  right  to  defend  on  previously  known  grounds 
of  forfeiture  Is  lost , (Mo.)   244 

Conclusiveness  of  P .• i (Tex.)   253 

0>mpany's  denial  of  liability  and  advice  that  it  was  useless 
to  make  P  waived  condition  requiring  P (Cal.)  296 

Burden  of  proof  was  upon  plaintiff  to  show  receipt  by  company 
of  notice  of  loss  (8.  D.)   344 

Recognition  of  liability  Jong  after  time  reequlred  for  P  waived 
requirements (S.   D.)  853 

Statute  providing  defects  in  P  shall  be  waived  where  Insurer  omits 
to  specify  objection,  as  part  of  contract (S.   D.)  353 

Sending  of  P  to  insured  was  not  waiver  of  defense  available  to 
company (III.)  361 

Sufficiency  of  P (111.)  364 

C!ompany  disclaiming  Issuance  of  policy  earlier  than  one  day  after 
loss,  relieved  platntlflf  of  necessity  of  presenting  P (N.  Y.)  865 

FRO  RATA. 

[See    Adjustment;    Measure    of   Recovery;    Policy.] 

PROXIMATB  CAUSE. 

[See  Accident  Insurance;  Elarthquake;  Jury;  Martne  Insurance.] 
Voluntary    exposure    to    unnecessary    danger    would    not    prevent 

recovery  unless  the  act  was  P  of  accident (Tex.)  282 

If  the  disease  with  which  insured  was  suffering  caused  apoplexy 
company  was  not  liable;  but  if  injury  from  fall  was  the  sole 
cause  of  apoplexy,  company  was  liable (Tex.)  314 

PUBLIC  INTBRSST. 

[See  State  Regulation.] 

PUBLIC  POUCT. 

Policies  requiring  appraisement  are  upheld  upon  the  grotmd  of 
sound  P (Wash.)     56 
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Incontestable  clause  in  life  insurance  policy  Is  not  contrary  to  P. 
(Okla.)  Ill 

If  policy  insured  a  life  against  contingrency  of  execution  for  crime 
it  would  be  void  as  against  P (Ala.)  118 

Military  Clause  in  policy  was  not  against  P (Ark.)  171 

Stipulation  in  policy  forbidding  maintenance  of  suits  elsewhere 
than  in  the  country  of  company's  domicile  Is  contrary  to  P. 
(Tex.)  S5S 

Certificate  naming  one  as  beneficiary  who  has  no  Insurable  Inter- 
est in  life  of  Insured  is  against  P (Tex.)  160 

Stipulation  in  policy  that  action  could  only  be  brought  In  desig- 
nated county  where  home  office  was  located  was  void  as  against 
P (Tex.)  301 

Bond  guaranteeing  performance  of  contract  to  repurchase  land 
is  not  contrary  to  P (la.)  331 

Contract  to  induce  procurement  of  divorce  Illegal (N.  Y.)  364 

PUBLIC  RBOORDS. 
QUO  WAKRBNTO. 

[See    Mandamus.] 

RAIUIOAD. 

[See  (Common  Carrier;  Subrogation;  Wrong- Doer.] 

RAILROAD  RBLIBF  ASSN. 

[See  Fraternal  Benefit  Orders;  Public  Policy;  Statutes.] 

RATE  REGULATION. 

[See   State  Regulation.] 
0>urts   cannot   compel    insurance   superintendent   to   approve   new 

rates  for  application  for  future  business (Miss.)     70 

Where  the  circuit  court  set  aside  the  Insurance  superintendent's 

order  refusing  to  approve  a   proposed   increase   of  rates,   such 

superintendent  could  appeal  to  the  Supreme  Court (Miss.)     7t 

An    Insurance   company   cannot   assail   the   constitutionality   of  a 

statutory    provision   upon   which    it   made   its   way   into   court. 

(Mo. )     to 

The  power  to  regulate  rates  falls  within  the  police  power  of  the 

State  and  is  purely  legislative  in  character (Mo.)     80 

RATIFICATION. 

[See  Agency;  Estoppel.] 

Whether  retention  of  policy  for  two  months  was  R  of  its  pro- 
curement by  broker  was  question  for  Jury (N.  Y.)     63 

Though  agent  transcended  authority  as  to  paynient  of  premium 
facts  constituting  R  by  company  waived  forfeiture (la.)     06 

REASONABLE  TIMB. 

[See  Time.] 


[See   Statutes.] 

BBCEIPT. 

[See  Release.] 


[See  Release.] 

Courts  of  equity  have  Jurisdiction  to  appoint  R  for  insolvent 
insurance  corporation  licensed  to  do  business  in  the  state.  .(111.)  868 

Illinois  court  had  Jurisdiction  to  appoint  R  for  Illinois  assets  of 
insolvent  beneficial  association  of  Pennsylvania  licensed  to  do 
business  in  the  state (III.)  168 

Trust  funds  of  Insolvent  company  were  subject  to  its  equitable 
proportion  of  receivership  costs (0>nn.)  343 

Expenses  of  receivership  apportioned  between  insolvent  comiMtny's 
trust  fund  and  general  assets (Conn.)  344 

Right  of  R  to  sue (Ala.)  350 

Defense  by  R  in  other  Jurisdiction  to  claim  amounts  to  a  presen- 
tation of  claim ((Donn.)  36ft 

REFORMA'nON. 

[See   Contract;   Jurisdiction;    Equity.] 
Evidence   held   sufficient   to   warrant   R   by   eliminating  pro   rata 

clause (N.  Y.)       9 

Suit  in  equity  to  reform  insurance  contract  not   "Action"  within 

terms  of  policy (N.  J.)     39 

Insured   was    entitled    to    R    eliminating    "builder's    risk    clause." 

(N.   T.)     61 
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R  may  be  had  where  there  was  mistake  on  the  part  of  one  of 
the  parties  and  fraud  on  the  part  of  the  other (Tex.)     S9 

Company  was  estopped  from  denying  that  policy  covered  property 
regardless  of  its  location,  or  policy  would  be  reformed  for 
mutual  mistake (Miss.)     76 

Policy  may  be  reformed  In  case  of  mutual  mistake  as  to  owner- 
ship     (N.  Y.)     88 

What  proof  necessary  to  reform  policy  to  include  illustration  of 
opUons.    (N.  C.)     91 

Where  R  of  policy  would  be  unlawful  discrimination  it  cannot 
be  granted (N.  a)     98 

Judgment  in  previous  action  was  not  res  adjudicata  of  insured's 
right  to  recovery  in  present  action  for  R. (Ind.)  108 

Where  action  to  reform  and  recover  dividends  has  been  decided 
on  Judgment  on  pleadings,  the  entire  matter  is  res  Judicata. 
(Kan.)   131 

Mistake  by  company  in  calculating  extended  Insurance  was  not 
mutual  mistake,  insured  having  no  knowledge  that  there  had 
been  mistake   In  computation (Vt.)   168 

The  cause  of  action  for  R  for  fraud  accrued  at  the  time  policy 
was  delivered (Tex.)   191 

That  agent  made  Incorrect  statement  concerning  force  of  a  by- 
law was  not  basis  for  R (Kan.)   328 

Title  insurer  was  entitled  to  R  of  policy  and  relief  from  paying 
assessments (N.   Y.)  348 

Rights  of  employe  and  dependants  did  not  result  from  any  Inter- 
est he  had  in  employer's  workmen's  compensation  policy.  (Cal.)  361 

A  Jury  may  not  reform  a  policy  by  striking  out  one  of  its  clauses. 
(U.  8.  C.  C.  A.)   892 

Upon  discovery  that  R  is  necessary  action  at  law  will  be  held  in 
abeyance  until  cause  in  equity  is  concluded ....  (U.  S.  C.  C.  A.)   393 

RBOISTBItlBD  IJSTTER. 

[See  Mailing.] 

Inference  of  receipt  of  notice  from  proof  of  mailing  of  unregis- 
tered letter  may  not  be  invoked  where  policy  required  R.  (S.  C.)     64 

Notice  by  ordinary  mall  actually  received  was  sufficient  though 
policy  required  registered  mail (8.  C.)     54 

Requirement  of  notice  by  registered  mail  is  reasonable. ..  (8.   C.)     64 

REINSTATEMBNT. 

[8ee  Constitution  and  By-Laws;  Expulsion;  Fraternal  Benefit  Orders.] 

Company  proposing  to  reject  payment  of  premium  for  delinquency, 
cannot  hold  money  for  purpose  of  R  without  notice  to  insured. 
( la. )     94 

Insured  was  entitled  to  R (N.  T.)   179 

Parties  have  right  to  make  contract  for  R  in  event  of  lapse  for 
failure  to  pay  premium (Tex.)   180 

R  of  the  policy  was  not  a  new  contract  but  a  waiver  of  the  for- 
feiture      (Tex.)   180 

Company  had  right  to  assert  that  R  was  induced  by  false  repre- 
sentations and  thus  defeat  liability  on  policy (Tex.)   180 

Where  insured  procured  R  through  fraud  incontestable  clause 
would  not  preclude  company  from  setting  up  such  defense. 
(Tex.)   181 

Company  was  not  estopped  in  denying  liability  to  assignee  who 
became  such  at  about  time  of  R (Tex.)   181 

Where  company  after  policy  became  incontestable  reinstated  it 
after  lapse  it  could  not  contest  it  by  reason  of  anything  con- 
nected with  its  original  issuance  or  act  of  Insured  up  to  time 
of  lapse/ (Tex.)   181 

Insured  Was  entitled  to  cancellation  of  second  policy  and  loan 
and  R  of  first  policy (Mo.)  191 

Good  health  is  necessary  to  entitle  member  to  R (Kan.)  204 

Pregnancy  does  not  bar  R  requiring  good  health (Pla.)   221 

Where  ill  health  is  pleaded  to  bar  R  burden  of  proof  is  on  de- 
fendant      (Fla.)  221 

Plea  that  insured  was  not  in  good  health  to  entitle  her  to  R  must 
be  specific (Fla. )  221 

•*I  certfy,  warrant  and  represent  that  I  am  In  good  sound  bodily 
health"   in  application  for  R  was  a  warrant (C?al.)   242 

Society  did  not  waive  provision  for  R (Wash.)   260 

Concealing  fact  of  ill  health  by  insured  would  prevent  R.    (Ala.)  248 

RBINSITRANGB. 

[See  (Contract.] 
Cancellation  of  R  should  be  specially  pleaded (N.  Y.)     21 
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Reinsurer  could  recover  on  promissory  note  executed  to  Insurer. 
(Tex.)   126 

In  action  by  reinsurer  on  note  to  insurer,  circumstances  disquali- 
fyingr    Judge (Tex.)  1«« 

"Reinsurance"— defined (Tex.)   126 

Where  Insured  surrendered  old  policy,  right  of  parties  became 
fixed  by  terms  of  new  policy  and  incontestable  clause  of  original 
policy  was  eliminated (Ind.)  161 

Whether  incontestable  clause  in  original  policy  became  part  of 
policy  issued  by  reinsurer  was  question  of  law (Ind.)   161 

Right  of  reinsurer  to  rely  upon  statement  in  application  to 
original   insurer (Ind.)  15S 

Liability  under  terms  of  policy  must  be  construed  subject  to  terms 
of  R  contract.    . . . ." (Qa.)  167 

Under  terms  of  R  contract,  the  accrued  reserve  under  old  policy 
was  not  available  to  policyholder,  for  a  period  of  one  year. 
(Ga.)  168 

Where  a  life  policy  lapsed  before  insured's  death  and  before  rein- 
surer assumed  liabilities  reinsurer  was  not  liable (Oa.)  S24 

In  an  action  against  a  reinsurer,  the  complaint  was  not  defective 
in  failing  to  set  out  insured's  application (Cal.)  249 

That  mutual  benefit  society  reinsures  its  members  in  a  life  insur- 
ance company  does  not  change   its  character (Pa.)  262 

That  illness  from  which  Insured  died  commenced  subsequent  to 
making  of  R  contract  would  not  prevent  recovery (Mo.)  280 

Scope  of  risks  assumed  by  R  contract (U.  8.  C.  C.  A.)   872 

Burden  was  upon  plaintiff  to  show  that  original  insurer  had  com- 
plied with  its  agreement  in  order  to  recover  as  against  rein- 
surer     «^1.)      372 

Plaintiff  had  no  interest  in  contract  of  reinsurance (CJal.)  379 

RBJBCmON. 

[See  Policy;  Warranty.] 
Where  a  policy  did  not  conform  to  application  for  renewal  insured 

was  not  bound  to  accept  it.   (Me.)     19 

Question  whether  company  had  knowledge  of  prior  R  for  Jury. 

(Mich.)  118 

RBLEASB. 

[See  Cancellation;  Receipt;  Rescission.] 

Oheck  left  at  residence  of  beneficiary  must  be  accepted  and  en- 
dorsed to  operate  as  satisfaction  of  claim (Ind.)  110 

Execution  of  R  in  full,  when  in  fact  only  part  of  claim  was  paid, 
did  not  prevent  recovery  of  balance (Tex.)   139 

Evidence  considered  and  held  sufficient  to  support  Jury's  finding 
that  R  was  procured  by  fraud (Kan.)  213 

It  is  not  error  to  instruct  Jury  that  law  favors  settlement  where 
no   fraud   is   practiced (Kan.)  21S 

It  is  not  necessary  to  tender  back  amount  received  in  settlement 
In  order  to  recover  balance (Kan.)  213 

Submission  of  the  issue  of  whether  the  insured  was  "possessed 
of  mental  capacity  to  know,  understand  and  appreciate  the 
nature  and  effect  and  result  of  his  act"  in  executing  release  was 
not  prejudicial (Tex.)  314 

Whether  Insured,  when  he  executed  R  to  company  was  mentally 
competent  was  question  for  Jury (Tex.)  314 

In  action  attacking  R.  it  was  proper  upon  cross-examination  to 
show  interest  of  witnesses  in  procuring  release (Ky.)  334 


[See  Constitution  and  By-Laws;  Fraternal  Benefit  Orders.] 

Original  insurers  could  proceed  to  have  liability  of  substitute  com- 
panies determined.   (Miss.)     72 

Insured's  agreement  to  arbitrate  was  no  part  of  policy  and  did 
not  prevent  suit  being  brought  on  policy  where  no  award  was 
made.    (Tex.)     78 

Where  company  refused  to  grant  extension  assignee  could  bring 
action  for  specific  performance (Oa.)   181 

Expelled  member's  failure  to  appeal  from  local  tribunal  of  so- 
ciety to  grand  executive  counsel  because  of  lack  of  confidence 
was  not  legal  excuse (Pa.)  209 

Members  of  society  may  set  up  tribunal  to  adjust  differences  that 
arise  between  society  and  members (Mich.)  288 

In  case  of  mutual  mistake,  correction  could  be  had  only  in  court 
of  equity (U.  S.  C.  C.  A.)  392 
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KHMOVAL. 

[See  liocation.] 
A^nt  had  no  authority  to  irive  parol  permission  for  R  of  property. 

(Ga.)     14 

Under  terms  of   policy   no    recovery   could   be   had   where   goods 

were  R  without  company's  consent.  (Tex.)     S9 

Texas   law  provides  that   no  breach   of  conditions   of   nre   policy 

■hall  render  contract  void  unless  breach  contributed  to  bring 

about  the  destruction  of  the  property (Tex.)     S9 

R  of  insured  property  by  warehousemen  was  act  of  insured  owner. 

(Tex.)     8S 

R  of  insured  goods  by  warehousemen  did  not  proximately  cause 

or  contribute  to  cause  the  fire  which  destroyed  the  goods  in 

the  new  quarters.   (Tex.)     86 


[See   Agent;    Commissions;    Contract;    Policy.] 

Agreement  of  agent  to  renew  policy  on  its  expiration  was  not 
binding  on  the  company (Tex.)     10 

Parol  agreement  to  renew  policy  would  not  be  binding  on  com- 
pany in  absence  of  showing  of  authority  of  agent  to  make  such 
contract.    (Tex.)     11 

Contract  to  renew  having  been  complete  upon  acceptance  of  appli- 
cation, want  of  policy  would  not  prevent  insured  from  recovery. 
(Me.)     18 

R  of  policy  will  be  construed  to  be  subject  to  terms  and  conditions 
contained  in  original  policy (Me.)     18 

From  the  moment  of  acceptance  of  application  for  R  insured  had 
protection,  though  policy  was  not  then  delivered (Me.)     18 

Where  a  policy  did  not  conform  to  application  for  R  insured  was 
not  bound  to  accept  It (Me.)     19 

Agent  may  agree  to  R  policy  about  to  expire (N.  Y.)     7S 

Agent  has  no  authority  to  bind  company  by  oral  contract  to  renew 
policy  at  expiration  of  every  three  years (N.  Y.)     75 

Unless  provided  in  contract  agent's  right  to  commission  on  R 
does  not  exist  after  expiration  of  agency (Mo.)  134 

Within  terms  of  contract  there  was  no  liability  for  R  commissions 
after  termination  of  agency (Mo.)  134 

It  developed  upon  insured  to  exercise  his  option  if  he  desired  to 
renew  policy (Cal.)  S8S 

An  alleged  verbal  R  was  merged  in  the  issuance  of  a  second 
policy  and  there  could  be  no  recovery  on  verbal  R  of  first 
policy (Mo.)  384 

R1EPAIR6. 

[See  Alterations;  Policy;  Risk.] 

RKPBBSiBNTATIONa 

(See  Application;  Misrepresentations;  Policy;  Statutes;  Warranty.] 
R  that  applicant  had  not  received  medical  attention  within  five 

years  was  a  material  representation  and  was  a  matter  of  law. 

(N.   Y.)   ISO 

''Material   representation" — defined (Oa.)  183 

When  question  as  to  truth  and  materiality  of  R  are   Issued  of 

fact — ^when  issues  of  law (Oa.)  183 

Declarations  and  statements  in  application  are,  according  to  their 

nature  and  effect,  either  R  or  warranties (W.  Va.)  180 

R  are  not  part  of  contract  but  are  collateral  thereto.  ....  (W.  Va.)  136 

Answers  to  specific  questions  are  material  R (W.  Va.)  137 

General  statements  by  applicant  are  R,  unless  it  plainly  appears 

that  parties  intend  them  to  be  warranties (W.  Va.)  137 

Materiality  of  R  as  to  use  of  intoxicants. (W.  Va.)  187 

Materiality  of  R  that  applicant  had  not  been  treated  by  phy- 
sician.     (W.  Va.)  187 

Treatment  of  temporary  ailment  will  not  render  voidable  a  policy 

issued  upon  R  that  applicant  had   not  been  treated  by  phy- 

■iolan.   (W.  Va.)  137 

Immateriality  of  R  by  insured  in  application  for  life  insurance 

is  a  quesUon  of  law.  (Oil.)  196 

Instruction    relative    to    answers    in    application    was    erroneoua 

«3al.)  190 

RBFUDIATION. 

[See  Rescission.] 
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RESCISSION. 

[See  Contract;  Condition  Precedent;  Fraud;  Premium.] 

Where  company  learned  that  title  was  In  wife,  instead  of  hus- 
band and  took  no  steps  to  cancel  policy,  it  was  estopped. .  (la.)        4 

Evidence  considered  action  of  company  to  rescind  was  within 
reasonable   time ; ( Ind.  >  107 

Insufficiency  of  answer  In  action  to  rescind (Ind.)   133 

XSvidence  considered,  tender  by  company  of  amount  of  premium 
paid  was  made  within  reasonable  time (Ind.)  161 

Action  to  rescind  was  not  barred  by  lapse  of  time  where  Insured 
had  no  knowledge  of  loan  certificate  procured  throuirh  fraud 
until  short  time  before  commencement  of  his  action (Mo.)   19S 

Where  impossibility  of  restoring  the  status  quo  results  from 
fraud  of  Insurer,  R  will  be  granted  and  Justice  done  between 
parties  as  nearly  as  circumstances  will  permit.    (Mo.)   If 3 

Company   could   not    rescind    for   misrepresentation    after   waitlnc 

more  than  one  year  after  notice  of  loss (Tex.)   St7 

RBSERV^B  AND  RBSERTB  FUND. 
[See  Accounting;  Beneficiary;  Deposits;  Distribution;  Inaolyency.] 

Under  terms  of  reinsurance  contract,  the  accrued  reserve  under 
old  policy  was  not  available  to  policyholders,  for  a  period  of 
one   year    ((3cu)   158 

Society  after  reincorporation  could  not  divert  part  of  the  reserve 
fund   to   reorganized   company (Tex.)   337 

RIDKR. 

[See    (Contract;    Permit;    Policy.] 

(Concurrent  insurance  was  not  limited  in  amount  by  unrelated 
flerures  preceding  the  phrase  "other  concurrent  insurance  per- 
mitted"     (N.    Y.)      86 

Where  concurrent  insurance  exceeded  amount  permitted  by  R. 
policy  was  forfeited (N.  Y.)      87 

Where  R  permitted  specified  amount  of  concurrent  insurance,  such 
permission  was  unambiguous  and  not  subject  to  construction. 
(N.   Y.)     87 

Where  R  merely  modified  part  of  policy  providing  that  first  three 
days  of  sickness  should  not  be  covered (Miss.)  377 

RISK. 

[See  Contract;   Jury;   Policy.] 

Where  property  is  ordinarily  kept  in  one  place,  location  as  desig- 
nated in  policy,  is  a  continuing  warranty (Ind.)        1 

Where  property  is  of  such  character  that  temporary  removal  is 
incident  to  Its  use  recovery  may  be  had  where  loss  occurs  in 
different   location.    (Ind.)       1 

Where  complaint  failed  to  allege  that  property  of  removable 
character  was  not  customarily  kept  in  buildings  described  in 
the  policy,  it  was  Insufficient (Ind.)       1 

Policy     covering    building    and     personal     property     In    separate 

amounts  is  given  the  effect  of  two  separate  contrscts 

(U.  8.  C  C.  A.)       3 

Machinery  attached  to  buildings,  including  boiler,  is  part  of 
buildings (Miss.)     14 

"Growing  com"   covered  grain  that  was  ripe (Tex.)     3S 

Use  of  rust  remover  mixture  containing  gasoline  did  not  ins- 
crease  hazard t (S.  D.)     34 

A  corn  shredding  machine  was  a  "gasoline  and  steam  power" 
machine  within   terms  of  policy (Kan.)     31 

Agent's  explanation  to  insured,  that  clothing  held  for  cleaning 
%ind  repairs  could  not  be  insured  should  have  been  admitted. 
(Tex.)     44 

"Stock,  consisting  of  display  woolens  and  clothing"  does  not 
include  clothing  held  for  repairing (Tex.)     44 

Statements  by  agent  who  had  nothing  to  do  with  Issuance  of 
policy,  were  inadmissible  against  company (Tex.)     4S 

Statements  by  agent  after  loss  were  admissible  only  to  show 
mistake  between  parties  as  to  terms  of  policy (Tex.)     45 

Where  policy  covered  the  cattle  located  "anywhere,"  shipment 
of  catle  from  pasture  to  stockyards  did  not*  avoid  policy.  (Kan.)     64 

Bvldence  considered,  boiler  house  was  "attached"  to  the  veneer 
mill  within  terms  of  policy (Vt,)     87 

An  incomplete  structure  may  be  Insured  as  a  "building."  ...(Vt.)     89 

Knowledge  of  agent  Imputed  to  company (Vt.)     69 

Company  was  estopped  from  denying  that  policy  covered  prop- 
erty regardless  of  Its  location,  or  policy  would  be  reformed  for 
mutual  mistake (Miss.)     76 
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In  case  of  false  description  of  property  the  test  is  what  was 
actual    use   made   of   building    at    time    policy    was    issued    and 

during  life  thereof.    (R.  I.)     80 

Policy  WQ«  not  void  for  false  description  of  property (R.  1.)     80 

WhothfT  new  occupation  was  more  hazardous  than  original  occu- 
pation was  for  Jury (Ind.)   110 

Provision  for  non-payment  unless  death  occurred  within  the  year 
for  which  premium  had  been  paid  was  binding  upon  the  par- 
ties.        (Neb.)   186 

False  statement  as  to  occupation  avoided  policy (Ky.)   199 

"This  policy  does  not  cover  railroad  •  •  •  employes  while  on 
duty,"   bars  recovery  for  death  of  the  flagman (Tex.)   269 

Death  from  injury  received  while  attempting  to  board  a  moving 
train  was  not  covered  by  the  policy (8.  C.)   291 

Death  resulting  from  injury  received  while  riding  in  auto  was 
not  covered  by  beneficiary  supplement  to  policy (Ind.)  292 

Burden  of  proof  was  upon  plaintifF  to  show  that  her  cause  of 
action  did  not  fall  within  the  exceptions  of  policy (Tex.)   302 

Loss  on  land  was  not  within  coverage  governed  by  policy.   (N.  Y.)   319 

Agent  had  right  to  assume  that. application  stated  kind  of  policy 
desired (Wash.)   320 

Endorsement  that  vessel  was  not  to  be  covered  if  employed  beyond 
waters  of  southeastern  Alaska  will  prevail (Wash.)   820 

The  words  "injury,  damage,  loss."  in  an  accident  policy  filed 
under  Act  known  as  Autobus  Act  (include  damage  to  personal 
property (N.  J.)   332 

Assurance  by  company's  agent  that  policy  covered  all  accidents 
to  insured  employe,  did  not  waive  condition  in  policy  except- 
ing obligation  Imputed  upon  insured  by  Workmen's  Compen- 
sation Law (Wia)   334 

Workmen's  Compensation  policy  covered  employe  of  assured 
traveling  in  its  service  though  outside  the  state (Minn.)   344 

That  cover  note  was  not  delivered  until  after  accident  was  Im- 
material where,  by  its  terms  it  undertook  to  Insure  from  a 
prior  date (Cal.)  368 

It  was  not  Intention  of  policy  to  insure  loss  from  an  unlocked 
safe  under  any  contingency (U.  S.  C.  C.  A.)   876 

Boiler  policy  did  not  cover  a  rupture  of  the  whistle  pipe  located 
above  the  whistle  valve (Pa.)  396 

Company  liable  under  hail  policy  for  destruction  of  trees  In  in- 
sured's orchards.    (Mich.)  896 

Steam  Boiler  policy  construed (N.   Y.)  399 

SALB. 
[See  Ownership.] 

SALVAGB. 

[See  Marine  Insurance.] 

Where  total  loss  exceeded  the  sum  insured  the  fact  that  the 
property  retained  some  value  as  S  did  not  require  the  sub- 
mission of  the  question  of  loss  to  the  Jury (Miss.)     13 

Where  evidence  was  sufficient  to  show  that  8  sale  was  fraudu- 
lent and  void (U.  8.  C.  O.  A.)     36 

Shrldence  of  sale  price  of  salved  machinery  wss  admissible  on 
question  of  yalue  after  passing  through  fire (Mo.)     60 

SBAWORTHINE8S. 

[See  Marine  Insurance.] 
There  is  an  implied  warranty  of  the  seaworthiness  of  the   ves- 
sel.        (Tex.)   323 

SBRTICB  OF  PROCBS8. 

[See   Foreign  Company;   Insurance  Commissioner.] 

Upon  consenting  to  service  upon  insurance  commissioner,  he  was 
thereby  made  company's  agent  for  that  purpose (la.)       2 

Return  Bhowlng  delivery  of  summons  to  designated  person 
described  as  local  agent  of  the  company  was  sufficient ..  (Tex. )     63 

Appointment  of  Insurance  commissioner  to  accept  8  was  irrevo- 
cable        (Mass.)  136 

The  court  acquired  Jurisdiction  of  foreign  company  through  serv- 
ice upon  agent  duly  authorised  to  receive  service  within  the 
state. (Mass.)   136 

Foreign  Company  was  obliged  to  comply  with  the  requirements 
of  Iowa  Code  relating  to  appointment  of  insurance  commis- 
sioner as  agent  for  S.  (la.)  147 

Service  on  insurance  commissioner  under  Iowa  Statute  may  be 
ol>talned  in  action  by  non-resident  of  the  state (la.)   148 
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A  local  medical  examiner  employed  by  the  supreme  medical  wc- 
aininer  was  not  an  offlcer  of  local  lodge  within  meaning  of 
statute (Kan.)   214 

Tho  Insurance  commissioner  was  the  only  party  on  whom  legal 
S  could  be  had (Ark.)   214 

If  sufficiency  of  summons  against  an  unincorporated  association 
Is  to  be  determined  by  Sec.  17.  P  700,  Acts  Ala.  1911,  it  would 
not  be  sufficient  if  not  made  upon  Insurance  commissioner. 
(Ala.)   250 

SherlflTs  return  of  a  service  upon  a  designated  person  as  "chicr' 
of  such  society  was  not  sufficient  to  show  that  said  person  was 
an   agent   of  said   society ( Ala. )   250 

Statute  stipulating  who  shall  be  deemed  agent  of  company  for 
purpose  of  S,  is  not  applicable  to  foreign  corporation  unless 
"doing  business"    In   such   state (111.)   264 

There  was  no  such  agency  as  would  warrant  service  of  summons 
upon  agent (U.   S.   D.   C.)   295 

The  "Autobus  Act"  does  not  require  process  on  chief  fls'^al  offlcer 
of  the  city,  in  original  suit  by  the  injured  against  autobus 
owner (N.   J.)   331 

Sheriffs  writ  of  service  on  designated  person  as  "Secretary 
of  State  and  Ex-Offlcio  Insurance  Commissioner"  was  sufficient 
proof  of  service ., (Ala.)   339 

Where  sheriff's  writ  described  person  as  "Secretary  of  State  and 
Ex-OfflcIo  Insurance  Commissioner"  the  court  would  take  Judi- 
cial notice  that  such  person  was  holder  of  such  office. ...  (Ala.)   339 

Michigan  statute  for  S  on  Insurance  commissioner,  applies  to 
service  of  garnishee  process (Mich.)   346 

Pa.  Law  for  8  upon  Insurance  commissioner  in  cases  against  for- 
eign companies  does  not  make  such  method  of  service  ex- 
clusive     (Pa.)   367 

Pa.  Ijaw  requires  each  foreign  corporation  to  have  authorised 
agent  for  S  In  every  place  In  state  in  which  It  carries  on 
business (Pa.)   367 

SET  OF  BOOKS. 

[See  Iron-Safe  Clause.] 

Method  of  owner  in  keeping  records  was  not  prejudicial  to  his 
Are  Insurer (La.)     38 

Where  Insured  failed  to  record  goods  used  personally  Insurer 
was  not  prejudiced (La.)     38 

Where  a  file  of  Invoices  was  compliance  with  policy's  require- 
ment of  S  showing  business  transactions (La.)     38 

Position  of  assured  on  subject  of  books  required  by  iron-safe 
clause  was  correct  and  in  accordance  with  the  Insurance  con- 
tract     (Va.)     74 

Requirement  that  complete  S  be  kept  does  not  require  that  books 
shall  be   free  from   Immaterial   errors (Va.)     74 

SETTLEMENT. 

[See  Payment;  Release.] 

Evidence  considered  and  held  to  show  that  the  company's  offer 
of  S  was  withdrawn  before  acceptance  by  insured (N.  Y.)       • 

Oheck  left  at  residence  of  beneficiary  must  be  accepted  and  en- 
dorsed to  operate  as  satisfaction  of  claim (Ind.)   110 

Where  policy  indemnlfled  only  against  losses  sustained  and  paid 
In  money  by  assured,  insurer  had  the  right  to  settle  its  liability 
with  assured,  rather  than  by  payment  of  Judgment  against 
him (Ala.)  ^141 

Insured   waived   benefits   of   Missouri    Statute   providing   for   non-  * 
forfeiture   for  non-payment (Mo.)   161 

Where  society  was  not  liable  Its  subsequent  offer  to  return  a 
portion  or  all  of  assessments  paid  by  member  did  not  render 
it    liable (Ark.)   210 

Where  accord  and  satisfaction  was  defense,  reply  that  release 
was  obtained  by  fraud  was  proper (Tenn.)  267 

Where  company  admitted  it  owed  amount  paid  In  settlement,  it 
was  unnecessary  to  return  amount  in  disavowing  S  for  fraud. 
(Tenn.)  267 

Provision  of  policy  requiring  physician's  report  as  condition  prec- 
edent to  maintenance  of  action  is  not  applicable  where  Insurer 
asserts  8  in  full,  as  release  from  further  liability (Minn.)  310 

8I0K  BBNKFITS. 

[See  Accident  Insurance;  Fraternal  Benefit  Orders.] 
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SIGNATURB. 

[See  Affency;  Contract;  Policy.] 

SPRINKLBR   SYSTEM. 

[See  Policy.] 

STATB   RBGULATION. 

[See  Lilcense;   Statutes.] 

STATUTES. 

[Bee  Constitutional  Law.] 
Construction  placed  upon  S  of  sister  state,  as  construed  by  courts 

of  state  from  which  it  is  adopted (Utah)     82 

Rule  of  construction  of  proviso   of  statute (111.)   263 

Communications  by  American  Agent  of  German  insurance  com- 
pany with  foreign  agent  within  30  days  after  passing  of  the 
"Trading  with  the  Enemy  Act"  were  not  unlawful.   (U.  8.  D.  C.)   378 

ALABAMA. 

In  view  of  Ala.  Statue,  there  could  be  no  recovery  on  a  policy 
sought  to  be  shown  only  by  a  binding  receipt 178 

If  sufficiency  of  summons  against  an  unincorporated  association 
is  to  be  determined  by  See.  17,  P  700.  Acts  Ala.  1911,  It  would 
not  be  sufRclent  if  not  made  upon  Insurance  commissioner 250 

ARKANSAS. 

Ark.  statute  exempts  proceeds  of  benefit  certificates  from  gar- 
nishment     207 

DISTRICT  OF  COLUMBIA. 

D.  of  C.  requires  incorporation  of  by-laws  in  certificate 203 

D.  of  C.  statute  requires  copy  of  application  to  be  attached  to 
certificate 203 

FLORIDA. 

Fla.  statute  making  Insurance  solicitor  agent,  is  not  unconsti- 
tutional      67 

F1&.  statutes  could  not  confer  power  upon  agent  which  contract 
of  the  parties  showed  was  explicitly  withheld 285 

OBORGIA. 

G&.  statute  provides  "The  assured  may  direct  the  money  to  be 
paid  to  him  personal  representative,  or  to  his  widow,  or  to  his 
children,  or  to  his  assignee,  and  *  *  *  no  other  person  can 
defeat  the  same."    12S 

Under  Oa.  law  where  insurance  company's  refusal  to  pay  is  in 
bad  faith,  attorney's  fees  may  be   recovered 206 

OLUNOIS. 

111.  law  providing  for  organization  of  life  insurance  company  re- 
quires entire  amount  of  capital  stock  to  be  subscribed  and 
paid  for  and  to  remain  as  the  capital  of  company 841 

INDIANA. 

Ind.  law  provides  that  if  a  promise  is  made  to  a  person  by  a 
wronc  name,  the  promisee  may  sue  upon  that  promise  in  his 
right  name 61 

IOWA. 

Foreign  Company  was  obliged  to  comply  with  the  requirements 
of  la.  Code  relating  to  appointment  of  insurance  commissioner 
as  agent  for  service  of  process 147 

la.  statute  provides  class  of  persons  who  may  be  designated  bene-  - 
flciaries  under  mutual  benefit  certificates 117 

KANSAS. 

Policy  limiting  actions  within  six  months  Is  repugnant  to 
Kan.   St 274 

Kan.  St.  relating  to  misrepresentation  made  in  obtaininir  a  poller 
on  the  lives  of  x>er8ons  is  applicable  to  policy  Issued  by  health 
and  accident  company,  giving  indemnity  for  loss  of  life  by 
accidental    means    301 

KKNTUCKT. 

Under  Ky.  law  beneficiary  under  mutual  benefit  oertiflcate  has 
merely  contingent  interest  but  becomes  vested  upon  death  of 
insured.    ISO 

liOUIStANA. 

Where  fire  insurer's  refusal  to  pay  loss  is  unjustified,  the  La.  law 
Imposes  In  insured's  suit  on  policy 3t 
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MASSACOUSBTTS. 

Mass.  law  provides  that  every  policy  In  favor  of  nuuTl«d  woman 
shall  inure  to  her  separate  use  and  benefit .  v f  9 

BQCHIGAN. 

Under  Mich,  law  "any  person  who  shall  solicit  an  application 
*     *     shall     *     *     be  regarded  as  the  affent  of  the  company." . .  116 

Mich.  St.  maklnff  any  person  making  application  for  insurance 
upon  life  of  another,  agent  of  Insurer,  is  not  applicable  to  acci- 
dent policy 307 

MISSISSIPPI. 

Miss,  law  provides  no  policy  shall  be  invalidated  as  to  mortgagee 
by  any  act  of  mortgagor 14 

MISSOURI. 

Under  Mo.  law  indictment  for  arson  need  not  set  forth  name  of 
owner,  facts  constituting  fraud,  nor  averment  that  accused  had 
interest  in  property 19 

Mo.  statute  providing  that  the  appearance  of  an  adjuster  shall 
bo  deemed  a  waiver  of  a  notice  of  loss,  h&a  no  application  to 
policies  of  tornado  insurance Jl 

Mo.  St.  relating  to  ascertainment  of  loss  in  case  of  partial  de- 
struction by  fire  applies  to  partial  loss  of  personal  property. ...     50 

Mo.  St.  relating  to  misrepresentation,  makes  no  distinction  be- 
tween innocent  and  fraudulent  misrepresentation 156 

Insured  waived  benefits  of  Mo.  St.  providing  for  non-forfeiture 
for  non-payment , m 

A  life  Insurance  policy  is  not  an  "Instrument"  within  meaning 
of  the  Mo.  St.  providing  that  instrument  or  affidavit  showing 
its  loss  must  bo  filed  with  justice  of  the  peace 186 

Under  Mo.  suicide  laws  there  is  no  liability  under  policy  of 
accident  insurance  in  case  of  death  of  assured  by  suicide 
while    sane 300 

If  insured  took  cyanide  of  potassium  while  Insane,  his  death 
was  caused  by  an  accident,  under  Mo.  law 305 

Mo.  St.  relating  to  suicide  as  a  defense  leaves  the  pairtles  per- 
fectly free  to  contract  in  an  accident  policy  touching  the 
cause  of  death SOf 

MONTANA. 

NBBRASKA. 

Neb.  law  providing  for  penalty  applies  to  fire  insurance  poli- 
cies.           S 

Under  Neb.  law  attorneys'  fees  cannot  be  taxed  In  costs  In  action 
on  mutual  benefit  certificate SOS 

NEW  JKRSBT. 

N.  J.  Act  for  regulating  and  Incorporation  of  Insurance  com- 
panies  was   not    unconstitutional 164 

N.  J.  law  exempting  from  claims  of  creditors  policies  for  benefit 
of  married  woman  relates  to  policies  authorising  change  of 
beneficiary  and  is  not  limited  in  its  application  to  irrerocable 
policies.    164 

NiniF  YORK. 

The  violation  of  the  N.  Y.  Insurance  law  requiring  standard  fire 
policy   Is  a  misdemeanor.    36 

N.  Y.  St  prohibits  disclosure  of  professional  information 110 

N.  Y.  St.  authorizing  reincorporation  of  domestic  life  companies 
is  not  unconstitutional S6o 

Under  N.  Y.  Code,  action  against  an  unincorporated  association 
having  seven  members  or  more,  should  be  against  the  president 
or  treasurer 134 

N.  Y.  St.  as  to  accident  and  health  policies  is  not  intended  to 
prescribe  that  policy  should  contain  only  standard  conditions 
specified.    376 

N.  Y.  St.  requires  riders  to  be  filed  with  superintendent  of  in- 
surance   376 

The  word  "policy"  in  N.  Y.  St.  includes  riders 276 

N.  Y.  law  relating  to  misrepresentation  is  limited  to  policies  Is- 
sued "by  any  life  insurance  corporation."  ISO 

N.  Y.  Workmen's  Compensation  St.  requiring  self  insurers  and 
mutual  insurers  of  doubted  solvency  to  pay  into  court  present 
value  of  future  Instalments  of  award  on  death  claim  is  un- 
constitutional  3B3 
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NORTH  OAROUNA. 

N.  O.  St.  prohibits  the  issuance  of  policies  upon  property  for  an 
amount  in  excess  of  the  value  of  the  property 26 

N.  G.  St.  provides  that  no  life  insurance  company  or  ayent  there- 
of can  make  any  contract  of  insurance  other  than  as  plainly 
expressed  in  policy 91 

N.  O.  St.  provides  limitation  of  actions  to  less  than  one  year  after 
cause  of  action  accrues 345 

NORTH  DAKOTA. 

N.  D.  laws  provide  that  no  limitation  shall  be  less  than  one 
year.  «73 

OKI4AHOBCA. 

Under  Okla.  law  measure  of  recovery  is  actual  value  of  porperty 
and  not  face  of  policy 11 

PBNNSYLYANIA. 

Pa.  St.  requirlngr  copy  of  application  and  by-laws  to  be  attached 
to  life  or  Are  policies  in  order  to  be  admissible  in  evidence 
does  not  apply  to  a  beneficial  association S62 

Pa.  law  for  service  of  process  upon  insurance  commissioner  in 
cases  against  foreign  companies  does  not  make  such  method 
of  service   exclusive 367 

Pa.  law  requires  each  foreign  corporation  to  have  authorized 
agent  for  service  of  process  in  every  place  In  state  in  whloh 
it  carries  on  business 367 

SOUTH  CAROLINA. 

S.  C.  St.  providing  for  licensing  of  brokers  is  within  police  power.  352 

SOUTH  DAKOTA. 

8.  D.  law  provides  that  acknowledgment  of  receipt  of  premium 
on  policy  of  insurance  shall  be  conclusive  evidence  of  pay- 
ment.         98 

TEXAS. 

Tex.  St.  relating  to  notice  and  proof  of  loss  applies  to  policies 
of  hail   Insurance 22 

Tex.  St.  providing  that  misrepresentations  shall  be  no  cause  for 
forfeiture  unless  the  insurer  elects  to  rescind  in  90  days,  applies 
to  hail  insurance. ' 23 

Tex.  law  provides  that  no  breach  of  conditions  of  Are  policy  shall 
render  contract  void  unless  breach  contributed  to  bring  about 
the  destruction  of  the  property 59 

Tex.  St.  regarding  breach  of  condition  of  Are  policy,  being  a 
remedial  statute  should  be  liberally  construed 85 

Tex.  St.  provides  that  insurance  policy  shall  contain  the  entire 
contract.    112 

Tex.  St.  prohibits  discrimination  as  against  insurants  of  the  same 
class 112 

Under  Tex.  St.  the  situs  of  personal  property  for  taxation  in  In 
the  county  where  actually  situated 159 

Tex.  St.  holds  certificate  of  society's  medical  examiner  attached 
to  application  was  part  of  contract  and  admissible  in  evidence.  244 

Tex.   act   construed   to    be   occupation   tax 371 

Tex.  act  declaring  situs  of  personal  property  for  taxation  as  of 
home  ofHce  of  company  is  invalid  under  Tex.   constitution 381 

Tex.  St.  providing  each  policy  shall  be  accompanied  by  written 
bond,  or  printed  copy  of  application,  etc.,  applied  to  fidelity 
bond 387 

Construction  of  Tex.  St.  "any  such  agent  or  solicitor  who  know- 
ingly procures  by  fraudulent  representations  payment  of  an 
obligation  for  payment  of  a  premium  of  Insurance  shall  be 
guilty   of  a   misdemeanor 888 

UTAH. 

Actions  could  not  be  consolidated,  under  Utah  law,  the  parties 
not  being  the  same 82 

WEST  VIRGINIA. 

An  unincorporated  association  paying  no  death  benefits  nor  any 
disability  benefits  in  excess  of  $500  on  one  year  to  any  one  per- 
son is  not  a  fraternal  benefit  society  within  the  meaning  of  W. 
Va.  St.   232 

WISCONSIN. 

Wis.  law  requires  notice  of  any  Are  loss  to  be  given  chief  of  Are 
department  or  State  Fire  Marshal  before  making  proof  of  loss.     54 
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Under  Wis.  St.  a  person  who  solicits  insurance  or  collects  the 
premium  thereon  is  the  agent  of  the  company  "to  all  intents 
and  purposes."    101 

Wis.  law  requires  provision  reducing:  primary  rate  of  indemnity 
to  be  printed  in  bold  faced  type 373 

STATUTE  OF  FRAUDS. 

[See   Contract.] 
Parol  agreement  to  renew  a  three  year  term  policy  was  in  ylo- 
lation  of  8 (Tex.)     11 

STOCKHOLDERS. 

[See   Corporations.] 

SUBROGATION. 

[See  Policy;  Wrong-Doer.] 

The  violation  of  the  New  York  insurance  law  requiring  standard 
Are  policy  is  a  misdemeanor (N.  Y.)     3« 

Company  upon  satisfaction  of  Judgment  in  favor  of  mortgagee 
was  entitled  to  S  as  against  assured (Kan.)     S4 

Within  terms  of  policy  company  was  required  to  pay  entire  mort- 
gage debt  in  order  to  assert  claim  as  subrogee  against  second 
mortgage (N.  Y.)     34 

Under  terms  of  policy  company  not  entitled  to  8  against  other 
insurer (Mass.)     43 

Evidence  sufflcient  that  company  had  paid  losses  so  as  to  estab* 
lish  their  right  to  S (Ore.)     68 

In  action  by  subrogee  against  3rd  person,  defendant  has  no  right 
to  benefits  of  insurance  carried  by  owner (Ore.)     SJ 

Parties  in  action  by  subrogee  against  3rd  person (Ore.)     58 

Where  company  pays  loss  caused  by  3rd  person,  it  becomes  sub- 
rogated to  extent  of  money  paid (Ore.)     S8 

Company  not  entitled  to  assignment  of  mortgage  Vinder  S  clause 
where  it  has  neither  tendered  nor  paid  any  amount  to  mort- 
gagee      (U.  S.  D.  C.)     72 

Insured's  wife  as  beneficiary  subrogated  to  claim  of  insurance 
company  to  extent  of  loan (Pa.)     •• 

Forwarding  certificate  of  deposit  by  insolvent  bank,  not  such  pay- 
ment to  entitle  to  S (Ind.)   132 

The  liability  insurer  of  one  or  two  Joint  tort  feasors  having  paid 
a  Judgment  against  them,  was  entitled  to  be  subrogated  to 
right  of  contribution (Wis.)   394 

Action  for  damages  by  employe  against  third  party  for  injury  is 
subject  to  right  of  employer  to  S  to  extent  of  compensation 
payable   by  employer (Pa.)   S98 

SUICIDE. 

[See   Forfeiture;   Jury.] 

Question    of    S    was   for   Jury 

(Mo.)    149.    (N.   Y.)    164.    (Tex.)    282.    (Mo.)   308 

Physician's  testimony  In  attempt  to  prove  S  was  not  admissible 
as  part  of  the  res  gestae (U.  8.  C.  C.  A.)  160 

In  action  on  policy  containing  suicide  provision,  need  not  negative 
death  by  S  while  sane (Ky.)   163 

Burden  of  proof  is  on  the  party  alleging  8 

(Ky.)   163.  (N.  C.)  199.  (Tex.)   281 

8  must  be  proved  only  by  a  preponderance  of  the  testimony. . . 
(8.  C.)  188 

There   is  a   presumption   against   8 

(8.  C.)   188.   (N.  C.)   199.   (Cal.)   296,   (Minn.  813 

"8.  sane  or  insane"  includes  self  destruction,  irrespective  of 
mental  condition  of  insured  at  time  of  act (U.  8.  C.  C.  A.)  188 

Evidence  of  negligence  where  insured  was  killed  by  train  does 
not  prove  intent  to  commit  8 (N.  C.)  198 

Where  there  was  evidence  that  death  of  insured  was  accidental. 
Jury's  finding  against  8  was  not  reversible (N.  C.)  199 

Where  credibility  of  witness  is  involved,  question  of  the  affirma- 
tive defense  of  8  or  assured  is  for  the  Jury (N.C.)   199 

Statement  in  coroner's  certificate  that  "8"  was  "contributory" 
to  death  of  insured  did  not  make  prima  facie  case  for  de- 
fendant       (Mo.)   220 

Amendment  of  by-laws  limiting  amount  to  be  paid  in  event  of 
8  could  not  apply  to  death  claims  pending (Me.)  849 

Amendment  to  by-laws  limiting  amount  to  be  paid  in  event  of 
8  applied  to  existing  as  well  as  future  membera    (Me.)  248 
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Beneficiary  testimony  at  coroner's  Inquest,  and  newspaper  re- 
porter's account  that  deceased  committed  8  were  mere  Infer- 
ences      (OaL)  SM 

Shrldence  considered,  death  was  due  to  accident  rather  than  to 
8 (Cal.)  Me 

Policy  insuring  against  death  by  accident  covers  a  death  by  8 
by  person  who  is  at  time  insane,  but  an  intentional  self  de- 
struction, by  a  sane  man,  Is  not  an  accident (Mo.)   300 

Under  Mo.  8  laws  there  is  no  liability  under  policy  of  accident 
insurance  in  case  of  death  of  assured  by  8  while  sane (Mo.)  800 

If  insured  intentionally  swallowed  cyanide  of  potassium  while 
sane,  his  death  was  not  due  to  accident (Mo.)  SOS 

The  presumption  against  8  does  not  carry  with  It  the  presumption 
of  accident (Mo.)  80S 

MissouH  statute  relating  to  8  as  a  defense  leaves  the  parties  per- 
fectly free  to  contract  in  an  accident  policy  touching  the  cause 
of   death (Mo.)  300 

Where  insured  committed  8  there  could  be  no  recovery  under  ac- 
cident policy  unless  he  was  insane (Mo.)   308 

It  was  within  the  discretion  of  the  court  to  receive  testimony 
that  the  Insured  had  expressed  the  belief  that  it  was  wrong  to 

commit  8 (Minn.)   813 

WMMONR. 
[See  Foreign  Company;   Service  of   Process;    Statutes.] 

SURBTY. 

(See  Fidelity  Insurance;    Principal   and   Surety.] 

HVKPJA3S. 

(See   Distribution;    Insolvent   Company.] 

8IJRRBNDBR  AND  RURRBNDBR  YAJATEH, 

(See  Policy.] 

Provision  that  In  the  event  of  cancellation,  policy  must  be  S  In 
order  to  recover  the  return  premium  is  valid (Pa.)     79 

Test  of  8  under  bankruptcy  act (U.  S.  C.  C.  A.)   130 

Life  policy  for  benefit  of  3rd  person  cannot  be  surrendered 
without  consent  of   beneficiary (U.    S.   C.    C.   A.)   146 

Suflflciency  of  complaint  where  company  had  secured  8  of  pol- 
icy through  fraud  (N.   Y.)  14t 

Insured  was  required  to  prove  company's  actual  written  re- 
quest for  payment  of  cash  8 (Ind.)  16S 

There  was  no  "full  and  valid  S  of  this  policy  and  claims  here- 
in" as  required  by  policy (Ind.)   16& 

Company  could  not  avail  itself  of  discrimination  to  defeat  claims 
of  insurance  for  cash  8  named  in  policy (N.  T.)   171 

"Surrender  Value"  had  reference  to  each  of  the  several  options 
available  to  Insured  upon  lapse (U.  8.  C.  C.  A.)   177 

Where  policy  on  bankrupt  provided  a  "loan  value"  but  not  a 
"cash  8."  bankrupt  required  to  pay  or  secure  to  trustee  amount 
of  loan  value   (U.  a  C.  C.  A.)   344 

TAXES  AND  TAXATION. 

[See  Foreign  Company;  Statutes.] 

Renewal  commissions  on  policies  written  in  previous  years  are 
taxable  as  income  under  Federal  Income  T  Act. .  (U.  8.  C.  C.  A.  )     St 

Under  Tex.  St.  the  situs  of  personal  property  for  T  is  in  the 
county  where  actually  situated (Tex.)   169 

Payment  of  T  in  wrong  county  would  not  prevent  assessment  in 
county  where  property  was  actually  situated (Tex.)  100 

Computation  of  gross  income  under  income  T  act. .  (U.  8.  C.  C.  A.)   191 

Society  had  power  to  provide  for  payment  of  T  out  of  so  called 
"reserve   fund"    * (la. )   864; 

Party  in  estimating  his  income  for  T  purposes  was  entitled  to  de- 
duct  insurance   premiums    (Eng. )   327 

Mutual  company  not  subject  to  stamp  T  of  IH  percent  on  each 
dollar  of  premium  under  the  Congressional  Act  of  Oct.  2.  1914 
(U.   8.  C.  C.   A.)   32» 

Annotation — Income  T  on  commissions  of  insurance  agent  on  re- 
newal   premiums    341 

Tex.  Act  construed   to  be  occupation  T (Tex.)   371 

Basis  of  calculating  "income  received  within  the  year"  under 
Federal  Excise  T  Act (U.  8.  D.  C. )   37& 

Increases  of  book  value  of  bonds  held  by  mutual  company  Is  not 
"Income  received  within  the  year."  within  Federal  Excise  T 
Act   (U.   8.   D.  C.)   37g 
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City  of  Austin  could  assess  a  casualty  company  for  previous  year 
in  which  its  property  was  located  therein  and  not  assessed.. 
(Tex.)   381 

Tez.  Act  declarlner  situs  of  personal  property  for  T  as  of  home 
office  of  company  is  invalid  under  Tex.  Const (Tex.)   381 

Amount  used  by  corporation  in  bankingr  business  was  subject  to 
special  T  (U.   S.   S.  C.)   401 

TBNDER. 

(See  Condition   Precedent;   Rescission.] 

Where  a  policy  did  not  conform  to  application  for  renewal  in- 
sured was  not  bound  to  accept  it (Me.)     19 

T  and  delivery  of  policies  waived  any  inconsistency  with  by- 
laws      (Me.)     19 

No  T  of  unearned  premium  was  prerequisite  to  cancellation... 
(Tex.)     28 

Company  havingr  wrongfully  declared  policy  forfeited,  insured 
was  rolieved  of  making  T  of  subsequent  accruing  premiums.. 
(Ky.)  16S 

Offer  of  company  to  pay  insured  amount  due  him  under  its 
contract  was  sufficient  T (Neb.)  188 

Offer  by  telephone  to  pay  assessment  refused  by  society  made 
T  of  assessment  unnecessary (la.)  209 

TERM    INSURANCE. 

[See   Policy.] 
Administrator  could  recover   face  value  of  term   policy,   less   loan 
and  unpaid  premium (Pa. )   800 

THEFT. 

[See  Automobile  Insurance;  Burglary  Insurance.] 

TIME. 

[See  Contract;   Policy;  Premium.] 
Policy  dated   September  21,   policy  year  would  expire  on   follow- 
ing September  21 (S.   D.)   146 

Upon  payment  of  first  annual  premium,  second  payment  not  due 

until  entire  year  had  expired (S.    D.)  146 

T  is  of  the  essence  of  an  insurance  contract (Ore.)  194 

Trru. 

[See   Mortgage;    Ownership;    Policy.] 

Where  insured  conveyed  land,  reserving  T  to  building,  tlicre  was 
no  change  in  Interest  or  possession (Tex.)     17 

Policy  was  not  violated  by  change  of  T  not  of  a  nature  calculated 
to  increase  the  motive  to  burn (Tex.)     17 

Where  insured  was  adjudged  a  bankrupt  and  property  sold  policy 
was  rendered  void  as  to  claim  of  insured (N.  Y.)     81 

"On  all  interest  in"  a  designated  crop  does  not  mean  ownership 
of  entire  interest  therein (Tex.)     88 

Under  evidence  it  was  question  for  Jury  whether  there  was 
change  of  T  between  husband  and  wife  within  meaning  of 
policy (Minn.)     83 

Under  evidence  the  question  of  insured's  relinquishment  of  claim 
for  loss  was  matter  of  law  and  accord  and  satisfaction.   (Minn.)     84 

In  a  suit  to  set  aside  deed  plaintiff  was  not  entitled  to  Judgment 
against  grantee  for  insurance  money (Ark.)     48 

Annotation — Outstanding  dower  or  courtesy  right  as  rendering 
T  of  insured   less  than   fee  simple 88 

Where  policy  was  issued  to  one  having  life  estate  in  property, 
and  loss  occurred  after  death  of  assured,  policy  was  inopera- 
tive     ((3«u)  134 

Subsequent  act  of  grantor  insuring  property  as  his  own  would 
not  invalidate  deed (111.)  383 

TITLE  INSURANCE. 

Contract    drawn    by    T   company,    if   doubtful    or   uncertain,   must 

be  construed  against  company (N.  T.)     76 

In  action  on  T  policy,  allegations  of  complaint  insufficient  to  give 

court  equity  Jurisdiction (N.  T.)  333 

Under  T  policy,  insured  could  recover  at  most,  difTerence  between 

value  of  property  as  encumbered  and  its  unencumbered  value. 

(N.    Y.)   333 

Grantee  could  not  recover  against  T  for  assessments.  ....  (N.  Y.)  347 
"Loss  of  Damage"  Included  any  loss  or  damage  suffered  by  owner 

by  reason  of  existing  defects  in  title (N.  T.)  348 
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Title  Insurer  was  entitled  to  reformation  of  policy  and  relief 
from  paying  aaseeementa.   (N.  T.)  348 

N.  T.  St.  prohibiting  corporation  from  practicing  law  not  appli- 
cable to  T. (N.  T.)  S6S 

TONTENB    INSCRANCB. 

[See  Policy;   Risk.] 

TOBNADO   nrSURANCB. 

[See  Policy;  Risk.] 

A  "wind  storm"  must  assume  the  aspect  of  a  storm.   (Ind.)     SI 

Bvldence  as  to  the  velocity  of  the  wind  considered  in  question 
of   ••wind  storm." (Ind.)     21 

SMdence  as  to  the  velocity  of  wind  storm  3\k  miles  distant  was 
admissible.    (Ind.)     21 

The  rlfht  of  insurance  company  to  make  repairs  by  election  on 
its  part  as  a  condition  precedent  should  have  been  pleaded. . . 
s (Ind.)     21 

A  statute  providing  that  the  appearance  of  an  adjuster  shall  be 
deemed  a  waiver  of  a  notice  of  loss,  has  no  application  to 
policies  of  T (Mo.)     81 

Oral  notice  to  person  who  countersigned  policy  lAit  who  was  not 
asrent  at  time  of  notice  was  insufficient (Mo.)     33 

Where  policy  provided  for  written  notice  to  the  home  oflnce, 
notice  of  any  other  nature  was  insufficient (Mo.)     33 

Where  policy  was  procured  by  fraud  in  face  of  approaching  tor- 
nado, there  could  be  no  recovery  for  the  loss (Tex.)   394 

TOTAI.   DI9ABIUTT. 

[See   Disability.] 

Evidence  considered,  verdict  for  T  was  sustained (Mich.)   238 

"Total  disability"— defined (Tex.)   392 

Insured  was  totally  dlsabldd  within  policy  despite  fact   that   he 

attempted  to  perform  some  of  his  duties (Ala.)   309 

Insured  was  entitled  to  indemnity  for  T  if  he  was  under  care 
of    physician    durlns    disability    period,    though    there    was    no 

medical  treatment  of  his  injury.   (Minn.)   310 

Insured's  attempt  to  perform  some  of  his  business  duties  when 
he  should  not  have  made  such  attempt  did  not  estop  him 
from  showing  he  was  totally  disabled (Ala.)   310 

TOTAL  IX>SS. 

[See   Measure   of   Recovery.] 

"T"— defined (Tex.)     60 

Svldence  admissible  upon  Issue  of  T (Tex.)     61 

Question  of  T  was  for  Jury (Tex.)     61 

Evidence  considered,  there  was  a  "Total  destruction"  of  Im- 
provementa    (Va. )     72 

TRUSTS. 

[See   Mortgage;    Receiver.] 
Evidence   considered    respondent    could    not    be    trustee    for    com- 
plainant   upon   portion    of    life    insurance    upon    father   of    both 

parties.    (Pa.)   101 

In  order  to  Impress  a  trust  upon  a  fund  arising  from  life  Insur- 
ance policy  evidence  must   be  clear  and   convincing (Pa.)   101 

Proof  of  T  must  be  beyond  a  reasonable  doubt (Col.)   105 

Statements  of  beneficiary  were  not  sufficient  to  prove  T. . .    (Col.)   105 
When    creation    of    T    In    policy   proceeds    is   binding   upon    bene- 
ficiary.        (Col.)   105 

Where  wife's  declaration  of  T  is  valid (Pa.)   115 

Trust   funds  of  insolvent  company  were   subject   to   its   equitable 

proportion  of  receivership  costs (Conn.)   343 

Expenses  of  receivership  apportioned  between  insolvent  company's 

trust  fund  and  general  assets.   (Conn.)   344 

Collections  made  by  agents  subsequent  to  Insolvency  proceedings 
were  trust  funda    (Pa.)   370 

ULTRA  VERBS. 

[See  Charter;  Contract;   Corporate  Powers.] 
Company   could   not   appropriate    money   received   through    an   U 

agreement  of  Its  agent    (Tex.)   145 

Where  company  had  knowledge  of  issuance  of  bond  and  failed 
to  notify  Insured  that  It  was  not  binding,  it  was  estopped  from 
pleading  U (la-)   331 
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tNINC'OKPORATKD  ASSOCIATION. 

[See  Parties;   Voluntary  Association.] 
Citizenship    of    members    of    U    society   determine    jurisdiction    of 

federal  court (U.  a  C.  a  A.)  SOS 

In  absence  of  statute  authorizing  such  procedure,  an  unincor- 
porated  society  cannot    be  sued   as  an    entity   by   its  name.    . . 

(W.  Va.)  131 

An  U  paying  no  death  benefits  nor  any  disability  bensflta  In  ex- 
cess of  1500  in  one  year  to  any  one  person  is  not  a  fraternal 
benefit  society  within  the  meaning  of  W.  Va.   Statute..  (W.  Va.)   232 
An  action     or  damages  may  be  prosecuted   to  Judgment  against 

individual  members  of  U (W.  Va.)  2SS 

Remedies  against  U  for  wrongful  expulsion (W.   Va.)   232 

The  doctrine  of  estoppel  is  not  available  to  persons  dealing  with 
an  U  with  knowledge  of  its  character.   In  an  effort  to  prevent 

it   from  denying  corporate  existence (W.   Va.)   232 

Authority  of  officers  of  U. (W.  Va.)  233 

Evidence  considered,   member's  expulsion  was   in  direct  malice. . 

(W.    Va.)   233 

Provision  of  constitution  and  by-laws  of  U  are  conclusive.  (W.  Va.)   23S 

Validity  of  by-laws  unincorporated  association (W.  Va.)   233 

Under  N.  Y.  Code,  action  against  an  U  having  seven  members  or 

more,  should  be  against  the  president  or  treasurer (N.  Y.)  234 

If  sufficiency  of  service  of  summons  against  U  is  to  be  deter- 
mined by  Sec.  17,  p  700,  Acts  Ala.  1911,  it  would  not  be  suffi- 
cient if  not  made  upon  insurance  commissioner (Ala.)  2S0 

Death  benefits  formed  no  part  of  insured's  estate (Pa.)  261 

Unincorporated  beneficial  assn.  is  not  an  insurance  company  and 
insured's    rights    are    those    growing    out    of    the    rules    of    the 

assn.,   and   contract  between  the  parties (Pa.)   261 

Treasurer  of  unincorporated  beneficial  assn.  who  received  and 
wilfully  appropriated  its  funds  to  his  own  use  is  guilty  of 
embezzlement (Pa.)   261 

rSB  AND  OCCUPANCY. 

(See  Policy;   Risk;  Vacancy.] 
Where    the    barn    was   not    covered    by    policy,    that    automobiles 

containing  gasoline  were  kept  therein  was  immaterial....   (Pa.)       4 
Statement   that  buildings  were  used  as  dwelling  is  a  warranty. . 

(N.    T.)     IS 

A   plea  of   forfeiture   by  reason   of  change   in   possession  without 

consent  of  the  company  was  good (Ala.)     20 

•  Use  of  rust  remover  mixture  containing  gasoline  did  not  in- 
crease  hazard (S.    D. )     34 

Company  waived  forfeiture  for  change  of  U (Ind.)     67 

In  case  of  false  description  of  property  the  test  is  what  was 
actual  use  made  of  building  at  time  policy  was  issued  and 
during  life  thereof (R.  I.)     80 

USURY. 

[See  Interest.] 

Where  assignment  was  unlawful  and  usurious (U.  8.  C.  C.   A.)     »3 

To  establish  that  loan  agreement  was  usurious,  it  must  have  been 
the  intention  at  the  time  to  contract  for  and  to  take  usurious 
interest (Ala.)   178 

Where  insured  had  right  to  discharge  loan  and  retain  policy  upon 
repayment  of  loan  and  interest  at  5  percent,  loan  agreement 
was  not  usurious (Ala.)   172 

Requirement  that  chattels  offered  as  security  for  loan  be  protec- 
ted by  Insurance,  did  not  violate  act  against  U (Cal.)   331 

Contract  advancing  funds  as  against  expectancy  was  not  void 
as  usurious (N.  Y.)   335 

VACANCY. 

[See   Occupancy;    Policy;    Risk.] 
Burden  of  proof  as  to  V  preceding  fire  upon  company...    (N.  Y.)     33 

Evidence  considered  on  question  of  admission  of  V (N.  Y.)     33 

Where  evidence  as  to  V  was  sufficient  to  put  plaintiff  to  proof. 

(N.   T.)     33 

Burden  of  showing  waiver  of  V  clause  through  retention  of  un- 
earned  premiums  rested  upon   Insured (Ind.)     36 

V  Clause  can  be  waived  by  (Company's  agent (Ind.)     57 

That  property  was  vacant  at  issuance  of  policy  did  not  render 
policy  void,  but  remaining  unoccupied  for  more  than  10  days 
before  the  fire,  policy  was  avoided (Gtat.)     76 


Digitized  by  VjOOQ IC 


1919.]  INDEX  TO  DIGEST,  VOL.  XXXII.  523 

YALUB  AND  VAIXATION. 

[See  Application;  Evidence.] 
It  waB  not  error  to  receive  testimony  as  to  market  V  of  property 

where    insured    had    testifled    as   to    price    he    had    received    for 

it.     (Pa.)       4 

Where   evidence  as  to   V  was  In   conflict   it   was   error   for  court 

to  Instruct  the  Jury  that  if  they  found  for  plaintiff  they  should 

allow  him  the  full  amount  of  the  policy (Okla.)     11 

Parties  may  agree  on  the  amount  to  be  paid   for   loss  and  such 

agreed  V   is  conclusive (Tex.)     2S 

Insured   was   riflrhtfully   permitted   to   testify  as  to  why  a   lesser 

•  value  had  beeen  used  in  papers  relating  to  the  property. .  (N.  C.)     26 

Statement   by  agent   who   examined   property  that   it   would   cost 

13,000  to  build  the  house  was  competent  on  question  of  value. 

(N.    C.)      25 

"In  case  of  loss  no  one  horse  to  be  valued  over  |500"  is  binding 

on  the  parties.   (Mass.)     43 

Testimony  as  to  V  of  property  is  admissible  over  figures  In  proof 

of  loss  where  such   flgures  were  made   by  company's  adjuster. 

(Ore.)     47 

Evidence   of  sale   price   of   salved   machinery  was   admissible   on 

question  of  V  after  passing  through  the  Are (Mo.)     50 

Company  having  agreed  on  excessive  V  when  policy  was  Issued, 

was  held  to  such  V  as  there  had  been  no  deterioration  up  to 

ttime    of   flre • (Mo.)     60 

E^vldeence  sufllcient  to  support  finding  of  no  deterioration. .  (Mo.)     00 
In  action  on  valued   policy,   burden   of  proof  was  on   plaintiff  to 

show    no    deterioration (Mo.)     60 

Policy  being  valued  policy,   burden  of  proof  was  on  plaintiff  only 

in  case  of  deterioration (Mo.)     60 

That    company    conceded    that    property   was   worth    as    much    as 

amount   of   policy  did    not    bar   Introduction   of   evidence   of   V. 

(Vt.)     0» 

Evidence  admissible  to  show  actual  cash  value  of  Insured  lease- 
hold Interest  In  improvements.   (Va.)     73 

In  action  to  recover  V  of  household  goods,  amount  of  Insurance 

carried  was  Inadmissible  In  question  of  their  value (R.  I.)   383 

VALUED  POMCY. 

[See   Evidence:    Policy;    Statutes.] 

Under  Okla.  law  measure  of  recovery  is  actual  value  of  property 
and  not  face  of  policy (Okla.)     11 

Company  having  agreed  on  excessive  value  when  policy  was  issued 
was  held  to  such  value  as  there  had  been  no  deterioration  up 
to  time  of  flre (Mo.)     00 

In  action  on  V  burden  of  proof  was  on  plaintiff  to  show  no  deter- 
ioration     (Mo. )     60 

Policy  being  V,  burden  of  proof  was  on  plaintiff  only  in  case  of 
deterioration (Mo. )     60 

Deespite  V  Law,  no  Interest  is  to  be  taxed  except  from  60  days 
after  flllng  of  proof  of  loss  where  terms  of  policy  flxes  date 
of  payment   at   that  time (Tex. )     61 

Nature  of  contract  of  V (N.   Y.)   347 

All  life  policies  are  substantially  V.    (N.  Y.)   34g 

YARIANCB. 

[See   Pleading;    Practice.] 

YBNDOR   AND   YBNDBB 

[See  Insurable  Interest;   Title.] 
Where  a  vendor  had  equitable  lien  upon  proceeds  of  policy.    . . 

(Okla.)     32 

Vendee  had  insurable  interest  to  extent  of  payments  he  had  made 

on   account.    ((3al.)     81 

Tender  of  deed  with  policy  issued  by  title  company  is  not  sufll- 
cient as  tender  of  conveyance  free  from  encumbrance. ...  (Pa.)   330 

VBNUB. 

[See  Actions;   Jurisdiction.] 
Where  action  was  brought  In  wrong  county  remedy  of  company 

was  to  mWe  for  transfer  to  proper  county (la.)       2 

By  statute  a  foreign  corporation  may  be  sued   in  any  county  In 

which  cause  arose  or  plaintiff  resides (Kan.)   104 

City  court  has  jurisdiction  of  suits  on   insurance   policies  where 

plaintiff   resides  and  defendant   is  served    In   city  where   court 

is   located (111.)   23ft 
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Cause  of  action  on  a  life  policy  accrues  at  place  where  Insured 
dies (Mo.)  2S1 

The  V  was  either  In  the  county  where  the  cause  of  action  accrued, 
or  In  any  county  where  the  company  had  an  offlce  or  acrent. 
(Mo.)  SSI 

Stipulation  In  policy  forbidding  maintenance  of  suits  elsewhere 
than  In  the  county  of  compansr's  domicile  is  contrary  to  pub- 
lic  policy.    (Tex.)    263,  SOS 

Bond  fai liner  to  specify  place  of  payment,  V  of  action  was  where 
plaintiff  resided (Mont.)  340 

Action  on  a  contract  Indenmifylng  against  loss  resulting  from 
damage  inflicted  by  automobile  may  be  brought  in  county  where 
plalntifT  residea    (Kan.)   397 

VKRDICT. 

[See  Judgment;   Jury.] 

V  in  favor  of  insured  is  sufficient  finding  that  fire  occurred  with- 
out plaintiff's  fault (Kan.)     4« 

Evidence  in  action  on  policy  warranted  directed  V  for  plain- 
tiff     (Mich.)     6i 

V  In  favor  of  plaintiflf  where  company  contended  fraudulent  pro- 
curement of  policy  was  conclusive (Mo.)   168 

In  action  for  damages  for  breach  of  agency  contract  V  for  |5,000 

was  sufficiently  supported (Tex.)   176 

Evidence    considered    the    court    should    have    directed    a    V    for 

society (Neb.)  218 

Where   evidence   showed    misrepresentation  as  to  cause   6f  death 

it  was  error  to  direct  V  in  favor  of  plaintiff (Ky.)  218 

Directed  V  on  behalf  of  defendant  sustaining  plea  to  Jurisdiction 

was  erroneous (Ga. )   268 

Evidence  was  Insufficient  to  support  V  for  weekly  Indemnity  for 

loss  of  time,  and  lump  sum  payment (Ala.)   311 

In  action  to  recover  insurance  premiums,  directed  V  in  favor  of 
insurer  was  correct (S.  C.)   364 

VBSTED  INTEREST. 

[See  Beneficiary.] 

Where  right  to  change  beneficiary  is  reserved  to  insured,  bene- 
ficiary does  not  acquire  V  until  death  of  insured (Okla.)   100 

Designated  beneficiary  has  V  which  cannot  be  changed  without 
his  consent (Ind.)  160 

Creditor  has  V  in  policy  procured  by  insured (Mo.)   190 

Where  policy  authorized  insured  to  change  beneficiary,  benefi- 
ciary had  no  V  in  policy  until  death  of  Insured (Cal.)  196 

Lilfe  policy  authorizing  change  of  beneficiary  may  be  given  to 
beneficiary,  creating  absolute  V  in  policy  while  Insured  is 
still   living (Cal.)   196 

Beneficiary  In  mutual  benefit  certificate  has  no  V  which  prevents 
insured  from  changing  terms  of  contract (Tex.)   216 

Beneficiary  In  mutual  l)enefit  certificate  has  a  mere  expectancy 
and  no  V (S.   C.)   220 

Under  Ky.  law  beneficiary  under  mutual  benefit  certificate  has 
merely  contingent  Interest  but  becomes  vested  upon  death  of 
insured (Ky.)  230 

VIOLATION  OF  UkW. 

[See  Criminal   Law;   Execution   for  Crime;   Policy;   Statutes.] 
Instruction  authorizing  recovery  if  insured  was  insane  before  he 

was  killed  was  good (Ark. )   208 

Whether  there  had  been  a  V  was  for  Jury.   (Ark.)   208 

Where   insured   was  killed   by  policeman   in  a  house  of  ill   fame 

was  no  V  as  to  prevent  recovery (Qfiu)  209 

Averment  that  insured  was  killed  in  another  state  in  consequence 

of  V  of  such  state,  express  the  mere  conclusion  of  the  pleader. 

(Ala.)  260 

The   burden  of  proving  that  insured  died  in  consequence  of  a  V 

was  upon  society (Ala.)  261 

V  must  be  the  cause  of  the  injury  and  not  the  occasion  of  it  to 

be  available  to  the  insurer  as  a  defense (la.)   298 

Use  by  Insured  of  hypodermic  needle  resulting  in  blood  poisoning, 
which  caused  death,  being  in  V,  the  policy  was  forfeited.   (N.  Y.)   304 

VOID   POOCY. 

[See    Definitions;    Forfeiture;    Policy.] 
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TOLUNTABT  ASSOCIATION. 

CS«e  Unincorporated  Anodatlon.] 

WAOBR  POUCT. 

(8««  Insumble  Interest] 

WAIYBR. 

(See   Affent;   Broker;    Betoppel;   IMdence.] 

The  doctrine  of  W  cannot  apply  to  want  of  insurable  interest. 
(Okla.)       3 

Denial  of  liability  by  person  who  took  application,  collected  pre- 
mium and  delivered  policy  was  W  of  proof  of  loss (Oa.)       S 

It  Is  only  such  an  agent  as  has  authority  to  act  can  waive  re- 
qulremonts  of  policy (Ga. )       6 

Where  adjuster  accepts  as  sufflcient  such  oral  and  written  notice 
as  was  flriven  by  injured  and  makes  no  objection  thereto,  com* 
pany  will  be  estopped  from  denying  lack  of  literal  compliance 
with    policy (Ga.)       6 

Secretary  of  company  who  was  acting,  for  It  in  adjusting  loss 
could  waive  breach  of  contract '. (Me. )     10 

Any  attempt  by  company  to  act  oppressively  or  In  bad  faith  in 
connection  with  appraisal  is  a  W  thereof (Tex.)     13 

Where  conduct  of  company  waived  the  limitation  provision  in 
policy.     (Miss.)     13 

Failure  to  send  blank  forms  for  making  proof  of  death  waived 
requirement (N.   C.)    15,    (Tex.)    1»1 

Company  waived  any  defects  in  proof  of  loss  by  acceptance  and 
retention   of   same (Okla.)     16 

Statement  by  person  making  Investigation  of  loss  for  company 
to  Insured  that  there  was  nothing  further  to  be  done  consti- 
tuted W  of  proof  of  loss (N.  C.)     18 

By-laws  of  a  mutual  company  may  be  waived  in  whole  or  In 
part.    (Me.)     19 

Tender  and  delivery  of  policies  waived  any  inconsistency  with 
by-lawa     (Me.)     1» 

General  agent  with  full  knowledge  of  facts  may  waive  forfeiture. 
(Ala.)     20 

The  question  whether  forfeiture  had  been  waived  by  an  agent 
acting  within  scope  of  his  authority  was  for  Jury (Ala.)     20 

Where  company  treated  policy  as  valid,  with  notice  of  facts  ef- 
fecting a  forfeiture,  forfeiture  was  waived (Ala.)     20 

Where  adjuster  prepared  proof  of  loss  and  within  sixty  days 
insured  claimed  amount  In  original  notice,  company  waived 
more   formal   proof  of   loss (Tex.)     22 

Where  company  waived  forfeiture  on  account  mortgage  it  was 
entitled  to  recover  on  premium  note (Mo.)     28 

After  cancellation  of  policies  by  agreement  examination  of  in- 
sured under  oath  did  not  nuike  a  new  contract  or  reinstate 
policies.    (Tex.)     20 

Where  company  has  the  right  to  forfeit  any  act  inconsistent 
with  claim  of  forfeiture  ordinarily  waives  such  forfeiture. . . 
(Tex.)     20 

Where  company  with  knowledge  of  fact  that  policy  had  not  been 
countersigned,  treats  It  as  contract.  It  waives  the  condition. 
(Ala.)     SO 

Where  there  was  full  disclosure  of  Insured's  Interest  to  company's 
general  agent,  there  was  a  W  of  the  conditions  of  sole  owner- 
ship   clause.    (Ala.)     Sf 

Where  company  failed  to  make  precise  inquiry  as  to  title  It 
waived  ownership  clause (N.  D.)     34 

Burden  of  showing  W  of  vacancy  clause  through  retention  of  un- 
earned premiums  rested  upon  Insured (Ind.)     38 

Where  question  of  W  of  sole  ownership  clause  should  not  have 
been  submitted  to  Jury.    (&   C)     38 

Agent's  knowledge  of  Insured's  interest  imputable  to  company. 
(Tex.)     44 

Agreement  with  insured  to  determine  amount  of  loss  by  arbitra- 
tors waives  proof  of  loss. (Okla.)     45 

(company's  denial  of  liability  on  ground  that  period  for  filing  proof 
of  loss  ran  from  date  of  fire,  waived  neoessity  of  filing  proof 
of  loss.   (Pa.)     4S 

Denial  of  liability  within  sixty  days  after  fire  waived  require- 
ment of  proof  of  loss. (Ind.)     61 

Bvldence  sustained  finding  of  W  of  forfeiture  for  non-payment 
of  premium  note.   (N.  T.)     S2 
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Preliminary  nei^otiations  lookingr  to  settlement  did  not  W.  pro- 
visions for  appraisement (Wash.)     56 

Company  W  forfeiture  for  change  of  use (Ind.)     57 

Vacancy  clause  can  be  waived  by  company's  agent (Ind.)     57 

Company's  refusal  to  select  a  new  appraiser  in  place  of  one  dis- 
qualified excused  insured  from  proceeding  with  appraisement. 
(Tex.)     65 

Where  company's  adjuster  Investigated  every  detail  of  Are,  there 
was  W  of  requirements  as  to  written  notice  and  proof  of  loss, 
notwithstanding    non-W    agreement (Arl«.)     67 

Statements  by  company  that  it  would  pay  If  assured  could  show 
that  property  burned  was  property  Insured  was  W  of  proofs 
of  loss (Vt.)     68 

Warranties  in  policy  that  assured  would  carry  stipulated  amount 

of    insurance    in   specified    company   could    not    be   waived 

(U.   a   S.  C.)     68 

Whether  insured  waived  any  deficiencies  in  proof  of  loss  was 
for  jury (R.  I.)      81 

By  issuing  policy  accepting  and  retaining  premiums  with  knowl- 
edge of  ownership,   insurer  W   by-law  provision (Mo.)     84 

Where  policies  were  issued  with  knowledge  of  concurrent  insur- 
ance,  they  were  not  rendered  invalid (N.  Y.)     86 

Examination  of  insured's  president  did  not  waive  insurer's  right 
to  enforce  forfeiture  for  concurrent  Insurance (N.   Y.)     87 

There  was  no  W  by  insurer,  or  estoppel  from  Insisting  that 
policies  were  forfeited  by  concurrent  Insurance (N.  Y.)     87 

The  provision  with  reference  to  delivery  while  Insured  is  in 
good  health  was  for  benefit  of  company  and  could  be  waived.. 
(Ida.)    89.    (Ind.)   132 

Provision  of  policy  for  benefit  of  company  If  waived  by  company, 
ceases  to  be  available  as  defense (la.)     93 

Where  conduct  of  company  leads  an  ordinarily  reasonable  person 
to  believe  that  it  waives  condition  of  policy,  courts  will  be 
prompt  to  declare  W  effectual (la.)     93 

Conduct  which  is  insufflcient  to  constitute  technical  estoppel 
against  forfeiture  may  be  sufficient  to  effect  W (la.)     94 

Whether  or  not  there  was  a  W  of  prompt  payment  was  question 
for  jury (la.)     94 

Where  company  treated  premium  note  as  In  existence  and  de- 
manded payment  after  maturity,  It  could  not  claim  forfeiture 
for  default   in   payment   at   maturity (S.    D.)    98.    (Ky.)    162,  168 

Where  insured  after  discovering  that  form  of  policy  had  been 
misrepresented,  paid  further  premium,  he  waived  misrepre- 
sentation     (N.   C.)   103 

Evidence  considered  question  of  company's  W  of  misrepresenta- 
tion was  for  jury (S.  C.)   127 

Acceptance  of  premium  with  knowledge  of  insured's  ill  health 
waived  provision  as  to  health (Ind.)   132 

Where  company  learned  of  insured's  condition  of  health  after 
accepting  first  premium  and  failed  to  take  steps  to  avoid  policy, 
it   waived  condition   of  health (Ind.)   132 

Where  company  waived  condition  of  policy  with  reference  to 
payment  of  first  annual  premium,  it  extended  credit  to  insured 
for   premium (Ind.)   132 

Company  having  waived  condition  as  to  payment  of  initial 
premium,  it  could  not  thereafter  predicate  any  defense  there- 
on      (Ind.)  133 

W  of  forfeiture  for  non-pa}rment  at  stated  time  did  not  create 
a  new  contract  of  insurance  dating  from  time  of  W.  ...   (Ala.)  142 

Authorized  agent  could  W  conditions  of  policy  as  to  manner 
.of   changing   beneficiary.    (Tex.)  160 

Sufficiency  of  answer  where  plaintiff  averred  custom  on  the  part 
of  the  association  to  accept  premiums  after  they  became  due. 
(Pa.)  163 

Where  facts  pleaded  were  sufficient  to  show  W  of  forfeiture,  the 
fact  that  pleading  was  not  so  labeled  was  immaterial (Ky.)  162 

(General  agent's  letter  inquiring  as  to  payment  of  policy  would 
not  constitute  W  of  condition  as  to  payment (Wis.)  170 

W  of  prei>&yment  of  first  premium  did  not  waive  condition  that 
contract  should  not  become  effective  unless  delivered  in  life- 
time of  applicant (Ala.)  178 

The  taking  of  a  note  by  an  agent  with  authority  waived  acttial 
payment  of  the  first  premium  until  note  became  due....   (Ala.)  178 
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Evidence  considered,  default  in  payment  of  premium  wa«  waived. 

(N.    Y.)   18S 

Acceeptance   by    insurer   of   part    payment    of   note    covering    flrst 

annual    premium   waa  not   W   of   Insurer   to   assert    forfeiture . . 

...: (Mo.)   184 

Sendinir  of  proof  of  loss  blanks  to  Insured  was  not  W  of  defense 

available   to   company (Me.)    185.    (III.)   361 

Policy  provision   limitinar  authority  of  asent   may   be   waived   or 

modified  by  insurer (Ore.)   195 

Parties   may  waive    that   part   of   contract   requiring:    prepayment 

of  initial  premium  before  insurance  will  take  efFect. . . .  (S.  C.)  198 
W  often  rests  on  a  subtle  operation  of  mind  and  speech;  it  may 

arise  by  expression,  but  more  often  by  implication (S.  C.)   198 

Previous  acceptance  of  delinquent  assessments  was  not  W  where 

society  gave  notice  that  future  assessments  must  be  paid  with- 
in required  time (la.)   209 

Local   medical,  examiner,   being  agent,   could  waive  warranties  in 

application (Kan.)   214 

Where   examining   physician,   with   full    knowledge   of   applicant's 

condition,    filled   in   application,    there  was  W  of   forfeiture   for 

false  warranties (Kan.)  214 

Insurer  may  waive   time  specification   in   proof  of  loss  clause   in 

certificate (Fla. )  225 

Secretary  instructing  bank  to  receive  payments  for  him.   waived 

by-law  requiring  payment  to  be  entered  on  certain  slip.  ..(la.)  239 
Under   laws   of  society   agent    could   not    waive   any   requirement 

of  such   laws.    (Cal.)   242 

Rules   of    W    or    of    forfeiture    are    applicable    to    mutual    benefit 

societies (Mo.)   244 

Society  recognizing  continued   existence   of  contract   by  requiring 

proofs  of  claim  right   to  defend  on   previously  known  grounds 

of  forfeiture  is  lost (Mo.)  244 

That  company,  after  death  of  Insured  retained  premiums  with  full 

knowedge   of  fraud   which   had    been   practiced  upon   it,   would 

not  have  effect  of  fastening  upon  it  the  liability  as  set  out  in 

certificate (Ala.)  248 

Stipulation  in  contract  that  no  officer,  member  or  agent  can  waive 

any  provision  of  the  constitution  is  valid (Mo.)   264 

There   was   no   evidence    of    W   of    forfeiture    for    failure    to    give 

notice  of  death (Mo.)   265 

Circumstances  necessary  to  create  W  or  estoppel (N.  T.)  256 

Society  did  not  waive  defense  that  nomination  of  half  sister  as 

beneficiary  was  a  nullity (N.   T.)  256 

Society  did  not  waive  provision  for  reinstatement (Wash.)   260 

Annotation — What    rights   are   waived   by   insurer   who   pajrs   his 

money  into  court 265 

Annotation — W   by  Insurer   of  rights  after   change  of  beneficiary 

by    paying    money    into    court 265 

Conduct  amounting  to  W  of  provision  requiring  notice  of  Injury 

within  ten  days.    (Kan.)  274 

Under  terms  of  policy  agent  could  not  waive  breach  of  warranty 

contained  therein (U.  8.  C.  C.  A.)  285 

Company's  failure  to  furnish   blanks  upon  which   to  make   proof 

of  death,  waived  contractual  limit  of  time  for  suing. .  .(Tex.)  290 
Provision  of   policy  assigning  statutory  period   for  bringing  suit 

being  for  the  benefit  of  the  company  could  be  waived  by  It.. 

(Tex.)   290 

Upon  notice  of  loss,  compansr's  denial  of  liability  and  advise  that 

it  was  useless  to  make  proofs  of  loss  waived  condition  requiring 

proofs  of  Joss.    (Cal.)  296 

Agent  had  authority  to  waive  proofs  of  death (Cal.)  297 

Where  company  accepted  premiums  after  they  were  due,  it  waived 

time  of  payment (Mo.)  308 

Where    company   accepted    premiums   after    knowledge    of    other 

Insurance,  it  waived  defense  of  proportion  of  liability..  (Tenn.)  312 
Assurance  by  company's  agent   that   policy  covered  all  accidents 

to  Insured  employe,  did  not  waive  condition  in  policy  excepting 

obligation   Imputed  upon   insured  by  Workmen's  Ck>mpensation 

Law (WlR)  334 

Doctrine  of  W  or  estoppel  cannot  be  successfully  invoked  to  create 

a  liability  for  benefits  not  contracted  for (Wis.)  335 

Evidence  sufficient  to   show  W  of  notice  of  contractor's  default 

within  time  prescribed (N.  C.)  346 

Recognition  of  liability  long  after  time  required  for  proof  of  loss 

waives  requirements    (S.    D.)   353 
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There  can  be  no  W  of  a  ri^ht  unless  the  right  la  known  and  it 
was  intended  to  surrender  it (Maaa.)   35S 

Company  did  not  waive  illegal  employment  of  employe...    (Cal.)  S69 

Change  of  obligation  did  not  release  surety (Okla.)   363 

Company  disclaiming  issuance  of  policy  earlier  than  one  day  after 
loss,  relieved  plaintiff  of  necesalty  of  preaentlng  proof  of  loaa. 
(N.    Y.)   365 

Unconditional  de;ivery  of  covtr  note  waives  prepayment  of  pre- 
mium  as   condition   precedent (Cal.)   368 

Company  waived  limitation  of  30  daya  In  which  to  bring  action. 
(N.    Y.)   36» 

Company's  manager  claims  division  could  waive  provision  limiting 
time  within  which  action  should  be  commenced (N.  Y.)   369 

WAR. 

[See    Contracts;    Marine    Insurance.] 
Where    policy    covered    loss    "directly    caused    by    W     f     •     •     or 
usurped   power,"   company  was  liable   for  loss  caused  by  armed 

forces  of  a  proclaimed  Irish  republic (Eng.)        7 

Policy  covered  loss  by  bombardment  by  government  forces.  (SSng.)     (1 
Death  from  pneumonia  in  the  training  camp  was  not  from  active 

service (Mo.)  Ill 

"Enter  the  service  of  army" — defined (Mo.)   Ill 

Death  "as  a  result"  directly  or  Indirectly  of  ongaginff  in  military 
or    naval    service    construed   as   referring    to    cause   peculiar    to 

military  service (Wia.)   16f 

Military  clause  in  policy  was  not  against  public  policy. . .    (Ark.)   171 
Death  from   pneumonia  in  camp  in  U.    S.  waa  within  exemption 

clause  "while  in  the  service."  (Ark.)  171 

Statements  of  local  agent  as  to  meaning  of  military  clause  were 

not  binding  on  company (Ark.)   172 

When  insured  Is  deemed  to  have  entered  "military  service.". .  (Mo.)   184 
Burden  was  upon  insurer  to  prove  death  resulted  from  military 

service (Mo.)   184 

Where  society  pleaded  in  bar  that  ht;ir8  of  Insured  were  citizens 
of  Germany  and  alien  enemies,  the  court  did  not  err  In  over- 
ruling the  plea  and  postponing  hearing  of  the  c^use  until  ter- 
mination of  the  W (la.)   217 

Claim  for  benefit  of  enemy  underwriters (Eng.)   318 

"Trading  with  the  Enemy  Act"  construed (N.  J.)   322 

Ehridence  considered  loss  fell  upon  W  risk  policy  and  not  on  the 

ordinary  marine  policy (Eng.)   324 

Alien  enemy  insurance  company  was  authorized  to  bring  actions 
to  maintain  any  assets  growing  out  of  its  business  transacted 

within  the  U.  8.  prior  to  the  insurance  of  its  license (N.  Y.)   329 

Communications  by  American  agent  of  Cerman  insurance  com- 
pany with  foreign  agent  within  30  days  after  passing  of  the 
"Trading  with  the  Enemy  Act"  were  not  unlawful. ..  (U.S.  D.C)  378 
Plaintiff  in  suit  to  recover  money  paid  defendants  for  war  risk 
insurance  on  merchandise  purchased  of  defendants  did  not 
make  payment  under  protest  in  a  legal  sense (Va.)  392 

WARBHOUSBBIAN. 

[See   Bailor   and   Bailee.] 
Removal  of  insured  property  by  W  waa  act  of  insured  owner... 

(Tex.)     8S 

A  W  may  assume  liability  for  loss  of  goods  in  his  custody  thus 

making  him  an  insurer.    (C!al.)  39S 

WARRANTY. 

[See  Application;  Forfeiture;  Misrepresentation.] 
Statement  that  buildings  were  used  as  dwelling  la  a  W. ..   (N.  T.)     IS 
Pleading  attempting  to  set  up   breach  of  W  and  mlarepresenta- 

tlona  waa  Insufficient  in  failing  to  allege  falsity  of  atatementa, 

deception  or  reaultlng  injury (Ala.)     S9 

Where  policy  covered  aeveral  itema.  breach  of  W  as  to  one  claaa 

of  property  did  not  avoid  contract  aa  to  other  property.    .... 

(W.  Va.)     » 

Insured  filed  W  aa  against  additional  insurance ((3a.)     B8 

W  in  policy  that  aaaored  would  carry  stipulated  amount  of  inaur- 

ance  In  apeclfled  company  conld  not  be  waived... (U.  a  &  (X)     68 
Obligation    of    inaared    where    reQairements    of    iron-aafe    clause 

were  declared  a  W.  (Ija.)     84 

Deolarationa  and  atatements  In  applloation  are,  according  to  their 

nature  and  effect,  either  re*^r6sentationa  or  warrat**'M. .  (W.  Va.)  136 
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Warranties  are  part  of  contract  and  must  be  strictly  compiled 

with (w.  va.)  is; 

When  statements  by  applicant  are  considered  W (W.  Va.)  136 

General    statements    by   applicant  are    representations,    miless   It 

plainly   appears  that   parties   Intend  them   to  be  warranties.. 

(W.  Va.)    137,    (Ind.)   153.  8«f 

Evidence  considered  and  held   insulBclsnt  to  make  out  case  of 

breach  of  W (Minn.)  310 

Where  eramtning  pbysloian,  with  full  knowledge  of  applicant's 

condition,  filled  in  application,  there  was  waiver  of  forfeiture 

for  false  W. (Kan.)  314 

Contract  construed  as  between  representations  and  W.  . .  (Neb.)  317 
What  proof  necessary  to  constitute  defense  of  breach  of  W. .  (Neb.)  318 
There  is  an  Implied  W  of  the  seaworthiness  of  the  vessel. .  (Tex.)  333 
Burden  of  proof  was  upon  society  to  establish  breach  of  W. .  (Fla.)  3SS 
A   distinct  asreement  that  application   is  part  of  contract,   and 

statement    therein    are    expressly    declared    to    be    warranties, 

they  are  to  be  treated  as  such (HI.)   SSe.   (CSaL)  380 

Parties  to  insurance  contract  have  rlfht  to  make  statements  made 

in  application  warranties (Ind.)  338 

The  insured  "expressly  warrants  his  answers  to  be  true"  shows 

Intention  of  partite  that  answers  are  Intended  warranties. . . . 

( (Ind.)  337 

"I  certify  warrant  and  represent  that  I  am  in  good  sound  bodily 

health,"   in  application  for  reinstatement  was  a  W. (Cal.)  343 

Ek>ciety  was  not  estopped  from  defending  on  ground  that  W  was 

fuse.  (CJal.)  341 

Annotation — Preirnancy  as  misrepresentation  or  breach  of  W. . . .  368 
Only  in  case  of  promissory  warranties  is  It  necessary  that  per- 
formance be  alleged  in  the  complaint (Cal.)  386 

Mlflrepreoentatlon  of  age  In  beneficiary's  supplement  had  no  effect 

on  contract  in  so  far  as  regards  recovery  on  account  of  death 

of  Insured (Cal.)  387 

Whether  or  not  Insured,  contrary  to  his  W,  has  made  application 

for  Insurance  and  had   been  declined  was  vital,   and  evidence 

thereof  should  have  been  admitted (N.  T.)  34S' 

Stipulation    In    burglary    policy   with    reference    to    character   of 

locks  was  W. (U.  8.  C.  O.  A.)   S7» 

Breach  of  W  in  policy  would  avoid  policy  though  such  breach 

did  not  contribute  to  the  loss (U.  a  C.  O.  A.)  377 

Breach  of  W  forfeited  bond. (U.  a  C.  O.  A.)  388^ 

WBBKLT  INDBMKITT. 
[See  Accident  Insurance;  Policy.} 

WIFBPS  POUCT. 

[See  Assignment;  Husband  and  Wife;  Statutes.] 

WIUU 

[See   Beneficiary;    (Constitution   and   By- Laws.] 

Testator's  son  took  proceeds  under  policy  burdened  with  trust 
Imposed  on  it  in  the  W (Ky.)  146 

Proceeds  of  insurance  policy  would  not  pass  under  W,  but  inured 
to  benefit  of  widow  and  son  of  a  former  marriage (Tenn.)  180 

Bequest  In  W  failed  where  policies  were  payable  direct  to  testa- 
tor's daughter.    (Va.)  178- 

Annotatloii— SabooQUMiC  tihmogo  of  bensOolaiT  ••  affectliig  pro- 
vision of  W  in  relation  to  proceeds  of  Insurance 30O 

Terms  of  W  constitute  sufllclent  designation  of  husband  as  bene- 
ficiary to  entitle  him  to  recover  Insurance  proceeds (Mich.)  34ft 

WITNBSS. 

[See  Bvldence.] 

Where  credibility  of  W  Is  involved,  question  of  the  afllrmatlve 

defense  of  suicide  of  assured  Is  for  the  jury (N.  C.)  198 

WORKMHN^S  COMFKNSATION. 

Where  employe  suffered  Injury  by  reason  of  structural  defects  In 
elevator,  employer  can  sue  elevator  nmnufacturer,  though  he 
has  not  carried  compensation.  Insurance (Tex.)  338 

Insurer  was  not  liable  for  amount  ovor  and  above  Its  liability 
under  compensation  law  where  employer  failed  to  give  notice 
to  employes  of  election  to  accept  compensation  law (Tex.)  338 

W  endorsement  on  liability  policy  indenmified  only  as  against 
loss  under  compensation  law  excluding  common  law  liability 
where  employer  neglected  to  serve  proper  notloe  to  employes 
of  acceptance  of  sooh  law (Tex.)  338 

84 


Digitized  by  VjOOQ IC 


530  DIGEST  OF  INSURANCE  CASES,     [w..  xxxn. 

Industrial  Board  has  power  to  vacato  its  own  ordsr,  whore  same 
Is  result  of  fraud,  duress  or  mistake  affecting  substantial 
rights.     (Ind.)  tSt 

Acreement  for  compensation  is  binding  without  Insaraaoe  oarrter 
as  party.    (Ind.)  SST 

Where  insurance  carrier  has  had  opportunity  to  be  heard  upon 
approval  of  compensation  agreement,  its  motion  to  Taoate  order 
of  approval  must  excuse  its  failure  to  aot (Ind.)  SSt 

Industrial  Board  has  power  to  vacate  Its  approval  of  compensa- 
tion airreement  where  such  approval  was  obtained  by  fraud  or 
the  like.    (Ind.)  SSt 

That  approval  of  agreement  was  not  set  for  hearing  and  no  notice 
served  on  insurance  carrier  was  unimportant.  (Ind.)  SSt 

Insurance  carrier  undertaking  to  set  aside  approval  of  CMnpen- 
satlon  acreement  for  fraud,  has  burden  of  proof (Ind.)  SSt 

Insurance  carrier,  to  whom  had  been  asslcned  a  claim  acalnst  a 
third  party  responsible  for  death  of  employe,  could  sue  third 
person  for  damages (N.  T.)  S4t 

W  policy  covered  emplosre  of  assured  traveling  In  Its  service, 
thouffh  outside  the  state.   (Minn.)  S44 

Rlffhts  of  employe  and  dependants  did  not  result  from  any  In- 
terest he  had  in  employer's  W  policy (OaL)  SIX 

N.  T.  W.  St.  requiring  self  Insurers  and  mutual  Insurers  of 
doubted  solvency  to  pay  into  court  present  value  of  future 
Installments  of  award  on  death  claim,  is  nnooastltutlonal.. 
(N.   T.)  SiS 

That  injured  employe  had  no  notice  that  employer  oarried  Insur- 
ance was  no  excuse  for  failure  to  five  notice  to  employer.. 
(Mass.)  Sit 

In  action  against  wrony-doer,  evidence  of  existence  of  compen- 
sation  insurance    was   not   admissible (Dl.)  Sit 

Admissions  of  insurance  adjuster  were  Mndlnc (Oonn.)  Sit 

W  policy  was  personal  contract (Mass.)  St4 

Suit  by  insurer  to  cancel  award  of  Industrial  Board  Is  not  an 
appeal  but  rather  a  trial  de  novo (Tex.)  SIT 

District  0>urt  had  Jurisdiction  to  try  aotlen  by  Insurer  to  caa- 
oel  award  of  Industrial  Board (Tsk.)  SIT 

Administratrix  was  surcharged  with  minor  child's  share  of  fund 
created  by  payment  to  her  by  deoedent's  employer's  of  a  sum 
by  way  of  compensatkm  under  W  Aot (Fa.)  St4 

Implied  acceptance  of  the  provision  of  Art.  S  of  Fa.  Aet  waived 
right  to  compensation  or  to  remedy  at  law  other  than  those 
provided  In  Art.   S (Pa.)  SN 

Uhder  treaty  between  U.  8.  and  Italy,  non-resident  alien  Italian 
parents  subject  thereto  with  the  same  right  to  compensation  as 
citlsen  parents  are  restricted  to  the  same  remedy (Pa.)  Stt 

000.  310  of  Pa.  Act  excluding  non-resMent  aliens  from  Its  benefits 
does  not  apply  to  Italians  as  It  U  In  eonfllot  wkh  the  treaty 
between  U.  8.  and  Italy,  giving  Italian  parents  same  rights  as 
citlsen   parents.    (Pa.)  SN 

An  allowance  by  Beard  of  appeal  "nmac  pro  tuao"  from  award 
of  referee  Is  interlooutory  and  no  appeal  lies  from  action  of 
the  Board  to  the  cowt  of  oooMnem  pisas.  (Pa.)  SN 

Fa.  act  does  not  prevent  employes  from  bringing  actle«  ter  dam- 
ages agalMt  Srd  whose  nsgU^enee  mmmA  tlM  ta|«ry...   (Pn.)  StT 

Action  for  damages  by  employe  against  Srd  ter  iajwr  Is  snbjoot 
to  right  of  employer  to  sobrogatlon  to  extent  of  cmnpeasstloa 
payable  by  employer.    (Fn.)  SN 

Where  employe  died  of  apoplexy,  elalm  for  oompenaatlon  was 
disallowed.    (Pa.)  9H 

Ui  the  ooum  of  emploiiMit    Uttustrmii.   (Fa.)  4tt 

Mtect  of  compensation  agreesasnt (Mans  I  4fl 

Board  could  not  set  aside  final  reosipt  npsa  petition  and  review 
on  ground  of  mistake  SO  months  after  filing  of  such  final 
receipt.    (Pa.)  401 

Frooednre  under  W  aot  Is  governed  by  the  praotlee  in  equity.. 
(Mass.)  4H 

(Compensation  agreement  Is  aet  apprsvod  uaUss  the  approval  by 
the  ladustrlal  Aooidsnt  Board  Is  legal  aad  wtChla  the  Board's 
Jurisdiction  as  provided  by  tiM  aot (Mass.)  4ffi 

Where  two  carpenters  met  death  while  emirtoyed  la  the  hold 
of  the  sMp  the  oaoes  did  not  fMI  within  the  W  aot  as  saeh 
work  Is  a  maritime  omploynMnt (Mass.)  Oft 
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Superior  court  oannot  *!▼•  validity  to  a  eomt>OMatlon  acromnent 
between   claimant  and  oompenaatlon  Immrer  where  the  aame 
has  not  been  approved  by  Indnctrlal  Accident  Board.   (Maea.)  4fl 
WBONO-DOHB. 

(See  Common  Carrier;   Forfeiture;  Policy;   Rallroada;   SnbrocatlOB.] 

In  action  by  company  against  railroad  to  recover  amount  paid 
inanred,  testimony  that  suit  was  brousht  by  insured  against 
railroad   incompetent.    (Ky.)     !• 

In  action  by  company  acalnst  railroad  to  recover  amount  paid 
insured,  evidence  as  to  payment  of  premium  was  Incompetent. 
(Ky.)     It 

Where  company  pays  loss  caused  by  Srd  person.  It  becomes  sub- 
rogated to  extent  of  money  paid (Ore.)     f  8 

In  action  by  subrogee  against  Srd  person,  defendant  has  no  right 
to  benefits  of  insurance  carried  by  owner (Ora)     SS 

Insurance  carrier,  to  whom  had  been  assigned  a  claim  against  a 
Srd  party  responsible  for  death  of  employe,  could  sue  Srd  per- 
son for  damagea  (N.  T.)  S4S 

In  action  against  W.  evidence  of  existence  of  compensation  In- 
surance was  not  admissible (III.)  368 

The  liability  insurer  of  company  of  two  joint  tort  feasors^  having 
paid  Judgment  against  them  was  entitled  to  be  subrogated  to 
right  of  contrtbuUon (Wia)  884 

Joint  tort  feasor  was  liable  In  suit  by  insurer  for  oontrlbutlon.. 
(Wis.)  884 
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